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court-fee i.. 483 





———O. 39 and 8, i151—Scope of inherent power— 
Decree for possession—Direction by High Court to 
order delivery of possession—Subsequent suit in Sub- 
Court for injunction—Petition for interim injunction 
restraining decvree-boider from executing the decree— 
И Court can grant injunction under inherent jurisdic- 
tion e 147 


—-— —O. 40, rule I—Appointment of Receiver by 
Gourt—fFPactors to be taken into consideration—Plain- 
tiff tO make out prima facie case as regards title to the 
property e. 67 


———0O. 41, rules 4 and 20—Scope and applicability 
А 107 


——— О, 41, rules 14, 17 and 21—Notice—Appeal 
pending— Transfer from one Sub-Gout to anothex— 
Notice to be sent to parties by tranaferee Court—No 
provision for notice either in Code of Civil Procedure 
or Civil Rules of Practice and circular orders 

se 382 


О. 41, rule 20 (l)—Applicability—Suit for 
declaration of title sgainst purchater of property— 
Sons of vendor impleaded as defendants but remained 
ex parte— Suit decreed— Appeal by purchaser—Sons of 
vendor not impleaded in appeal—iLower Appellate 
Court dismissing appeal—Dismissa! whether proper 

„. 273 


————О. 43, rule 1—Limitation Act (XXXVI of 1963), 
Art. 116 —Ex parte decrce— Application by defendants 
toset aside ex parte decree—Conditional order passed 
by trial Gourt on 13th July, 1976—Condition not com- 
plied with—Petition dismissed on 7th December, 1976 
— Appeal by defendants against the order dated 7th 
December, 1976 — Plaintiff contending that appeal 
should have been filed against the order dated 13th 
July, 1976—Order dated 7th December, 1976, held to 
be appealable order and the appeal was within time 
123 
—— ——O. 47, rule i—Review—Ertor apparent on 
the face of the record not playing vital role as to result 
—Effect—Errgneous un derstanding of law not affecting 
decision of Court—No¢ a ground for review .. 30 


CIVIL RULES OF PRACTICE, rule 135 (8)—Rule 





allowing веуеп days’ time for deposit of printing charges - 


for printing judgments—Court not fixing апу time— 
Deposit however made within seven days——Whether the 
time has to be excluded or not while computing limita- 
боп in filing appeals to High Court—Time taken may 
be excluded .. 92 
—~——rule 203 (1)—Applicability ] S. 24 
COMMISSION OF ENQUIRY АСТ (LX OF 1952), 
S. 8-B—Commissioner of Enquiry Tamil Nadu Rules, 
Rr. 7 and 10—Repo:t of the Gommission of Enquiry— 
Findings in the report against the affected party wiih- 
out giving opportenity—That portion, held violation 
of 5 .8-B and Rr, 7 and 10 368 
e 


CONSTITUTION OF INDIA (1950), Art. 226— 
Employees Union —Grant of recognition by employer— 
Recognition granted in respect of ministerial staff exelud- 
"ng peons, bill collectors and store-keepers—Subsequen-. 
tly union enrolling members from pecns, bill collectors 
and stOre-keeperg also— Union explaining that it repre- 
Sents and brrgain only for ministerial staff excluding: 
peons, bill-collectors and store-keepers——Explanation not 
accepted by employer—Order of derecognition—Order 
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——-—8:. 133, 139—Banker and customer—Document- 
of guarantee—Blank forms signed by guarantor—Forme 
filled up after signing when they were in the custody 
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(XXXII OF 1956), 5. 6 (a) —Glaim for custody of 
minor of male child tender age — Father having curtod. 
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Appellate Authority to be brought on record asa 
Respondent—Appellate Authority allowing request of 
purcbaser— Order whether correct— Revision by tenant 
—Appellate Authority can allow purchaser to come 
on record under section 23 (3) .. 82 


—--— 8. 25— Evidence — Admissib:lity or otherwise of 
by trial Court— Revision filed against trial Court’s 
ruling—Not desirable to'admit revision Mistake by 
trial Court, if апу, to be rectified at the Appellate 
stage—Civil Procedure Code (У of 1908), section 115 

8 


——--S. 25—Revision—Procedure to be followed by 
High- Qourt—No procedure prescribed under Act 
(ХУП of 1960)—Gode of Civil Procedure to be 
foliowed—Review competent being sp:cifically provideg 
in Civi] Procedure Code : 


———(asamended by Act XXIII of 1973) — Petition 
for eviction. by landlord against tenant—Several 
grounds urged — Separate court-fee for each ground — 
One ground established — Appeal by tenant—Appellate 
Authority can go in'O other grounds al:o—Payment of 
court-fee of no consequence er 15 


— ——Sub-tenant— Status 
eviction aga'nst original 
ex bartz— Consent by 


under the Act— Petition for 
tenant—Tenan| remaining 
sub-ienant—Disputing bong Side 
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T. N. BUILDINGS (LEASE & RENT CONTROL) 
ACT (1960)— (Conid.) 


oflandlord to obtain possession—No allegation of 
fraud or collusion between the main tenant and lànd- 
jord—Sub-tenart, whether can defeat the provision of 
eViction by landlord .. 10 


——--Ss. 10 (2) (7) and 10 (3) ʻa) (i)— Petition for 
eviction by landlord—Allegation of tenant committing 
willful defaul апа bona fide requirement of landlord— 
Rent Controller otdering eviction on both grounds— 
Appeal to Appellate authority by tenant—Findirg on 
willful default ^ contirmed—JBona fide requirement 
negatived—Appeal dismissed —Revision by tenant to 
High Ccurt—Question of bona fide requirement 
whether сап be agitated by landlord—Person 
aggrieved"—Meaning i 12 


— — - S. 10 (2) (ï) (b)—Putting building to different 
user by the tenant— Acquiescence by landlord— 
Estoppel by conduct not a substitute for the plain 
requirement of the statute ss. 19 


———S§s. 10 (3) (iij) —Petition for eviction by landlord 
— Allegation of building required for purpo:e of business 
of his foster son—Petition, whether maintainable 

ees 2 


——-—-S. 14(1) (b) —Change of roof of building from 
tiles into terrace, is not within the meaning of “Demo- 
lition and Reconstruction? «s 19 


— ——— 8S. 25 and Civil Procedure Code (У of 1908), 
section 115— Petition for eviction by landlord— Ex 
parte order Of eviction passed—Petition to set acide 
ex parte order—-Conditional order directing petitioner 
to paycosts on or before a particular date—Costs not 
paid—Petition dismissed—Revision to High Court 
against that order—Whether maintainable under 
section 115, Civil Procedure Code ais ll 


TAMIL NADU CINEMAS (REGULATION) ACT 
(IX ОЕ 1955), S, 11—Semi-permanent theatre— 
Construction of— Grant of no-objection certificate — 
Time given for construction— Theatre not constructcd 
witbin  time—Extension of time applied for and 
granted— Grant of extension questioned —Power under 
section 11, a continuing power— Extension permi:sible 
—No need to hear third parties Ж od 


TAMIL NADU CO-OPERATIVE SOCIETIES 
RULES (1963), rule 76 (3,—Order passed by 
statutory authority—Order not communicated or made 
known to party affected—-Computation of time for 
agitation against the order— Time runs oniy from date 
of knowledge of the said order by the said party 

we 14 
TAMIL NADU COURT-FEES AND SUITS 
VALUATION ACT (XIV OF 1955), Ss. 25 and 52— 
С.О. 1617, reducing  court-fee payable in suits to 
recOver possession ОЁ wakf property—Extension of the 
concession to appeals by С. О. 232—Suit by Макі 
Board to recover possession of property-—Allegation of 
property being wakf property —Fixed Court-fee paid as 
per С. O. Appeal by defendant to High Court— 
Same court-fee paid—No objection by Wakf Board 


T. N. COURT-FEES & SUITS VALUATION ACT 
(1955) — Contd.) 


regarding court-fec--Appzal dismisscd-- Lelters patent 
Appeal—Same court-fee paid—Preliminary Objection 
by Wakf Board regarding court-‘ce— Whether 
maintainable 3 


——— S. 25 (a) and section 58— С. О. Ms. No. 174° 
dated 9th July, 1969—Concession to Wakf Board in 
paying Court-fee—Suit for recovery of wakf property— 
Fixed Court-fee paid—Appeal by defendant— Whether 
С. O. can be ta ken advantage of 2-19 


TAMIL NADU  QGULTIVATING ‘TENANTS’ 
PROTECTION ACT (XXV OF 1955), Ss. 3 (4) (a) 
and 6-B—Cultivating tenant— Petition for eviction Бу 
landlord —Allegation ot willful default in payment of 
rent— Tenant agreeing to pay the arreare of rent or or 
before a particular date—Joint endorsement by land- 
lord and tenant—Order passcd bythe Authorised 
Officer in terms of the Joint endorsement—Failure to 
deposit to result in cviction order beirg pzssed— 
Direction nor complied with—Eviciion order passed— 
Revision against tbe order—Interim stay of execution 
of the order of eviction asked for—Conditional crder 
passed—Condition complied with—Effect of compliance 
of the conditional order . 4 


TAMIL NADU CULTIVATING TENANTS’ 
(PAYMENT OF FAIR RENT) RULEs (1956), rulc 
10—Fixation of fair rent—Application by landlord— 
Fair rent fixed by Rent . Court—Appeal to Rent 
Tribunal both by fandiord and tenant—Remand by 
Rent Tr.bunal to Rent Court on ground of failure of 
landlord to produce Gazette notification regarding 
market value of the produce—Revision by landlord 
against remand—Status of Rent Tiibunal—Scope of 
enquiry by the Tribunal—Remand set aside with 
direction to Rent Tribunal to рэ into all the details 

27 


TAMIL NADU DEBT RELIEF ACT (XXXVIII 
ОЕ 1972), S. 15 (1)— Application by judgment-debtor 
on 25th December, 1973 for scaling down debt—Act 
published on 15th December, 1972— Application held 
to be barred by time se AS 


TAMIL NADU DEBT RELIEF ACT (XL OF 1979), 
S. 25—Applicability— Ex parfe decree passed in а suit— 
Application to set aside the decree ог дег the provisions 
of the Act—Application dismissed —Civil Miscellaneous 
Appeal to the High Court, if maintainable .. 26 


TAMIL NADU HINDU RELIGIOUS AND 
CHARITABLE ENDOWMENTS ACT (XXII OF 
1 959), S. 63 (b) — Rival claimants to the office of trustec 
ship before Deputy Gommissioner—Deputy Commii- 
sioner has no jurisdiction to decide as between rival 
claimants to a hereditary trusteeship S09 


TAMIL NADU LAND REFORMS (FIXATION OF 
CEILING ON LAND) ACT (LVIII OF 1961), $, 2 
(1) (@@!—Trusts created for running Vedapatasala— 
Religious trust of public nature—Provisjons of the Act 
will not apply ^ i 


:. enjoy should have been only 


4 ; GENERAL INDEX 


TAMIL NADU OCCUPANTS KUDIYIRUPPU 


(GONFERMENT OF OWNERSHIP) AGT (XL OF. 


1971), S. 2 (6)— *'Kudiyiruppu'—Lease or licence to 
in respect of — site— 
Inapplicakle to a pucca building which an agricul- 
turist may take on lease za 5 


TAMILNADU WATER SUPPLY AND DRAINAGE 
BOARD АСТ (IV OF 197), Ss 30 and 3l— 
Applica bility 2 79 


WORKMEN'S COMPENSATION АСТ (VIII OF 
1923), S. 30 (1) (2)—Appeal to High Court against 
order of Commitsioner—Period of limitation for 
preparing of appeal— Sixty days—Starting point of 
time- Date of knowledge of a party as regards the : 
passing of an adverse order EE CX. 
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SOME REFLECTIONS ON THE who, in pursuit of infinite knowledge, signed 


EXPIRING YEAR. 
By 


Pror. S. VENKATARAMAN, B.A., M.L., LL.D. 


Introduction.—Stemming from a belief that 
each succeeding year makes for increase in our 
knowledge and greater realisation of the 
oneness of humanity, Tennyson sang: “The 
year is going, let him go". Though undoub- 
tedly the horizons of knowledge are steadily 
expanding and often even spectacularly, realisa- 
tion of the unity of mankind remains a dream, 
a mere gospel to preach, but not actively to 
pursue and practise. The Hindu Scriptures 
carried the message (vasudaiva kutumbakam) 
of the world as one family. The Old Testa- 
ment preached: ‘Nation shall not lift sword 
against nation: neither shall they learn war 
among men?". Islam, etymologically signify- 
ing peace, taught the brotherhood of man. 


After the two world wars in particular, a wave 
of scepticism has come to prevail and religion 
has lost credibility with the younger genera- 
tion. Science also could not replace it. 
True, science has conquered many diseases, 
broken the genetic code and placed human 
beings on the moon. Though itis yet to 
achieve the scientific production of human 
beings as visualised by Aldous Huxley in his 
“Brave New World”, it has grown powerful 
enough to rouse men’s curiosity to probe into 
the mysteries of Mars, Jupiter and Saturn. 
Scholars admit with each new discovery that 
it does not signify progress but always 
represents a set-back in the sense that instead 
of providing confirmation it only raises new 
questions, such as what of the H-bomb, or 
where is science when it ponders over the eter- 
nal riddles? Pursuit of infinite knowledge has 
so far slipped into the pursuit of infinite 
power. One is reminded of Dr. Faustus 
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away his soul to eternal perdition in exchange 
for unbridled exercise of power for twenty-four 
years realising too late the gravity of his 
folly when the flames of hell began to scorch 
him. Likewise, Basmasura in the Hindu 
mythology in his eagerness to realise the pot- 
ency of the boon he had secured, namely the 
power of destroying anything by his touch, 
ended by destroying himself. Knowledge and 
power instead of being utilised exclusively to 
serve the cause of humanity are used to pander 
to the curse of possession and serve wholly 
material and egoistic ends of the wielders of 
such knowledge and power. The first verse 
of the Iso-Upanishad high-lights the truth 
that joy is not in possessing but in giving, 
that attachment is the cause of sorrow, and 
that renunciation of attachment is the highest 
good. It lays down: “The whole universe 
and whatever exists in it is inhabited by the 
divine. So enjoy through renunciation. 
Covet not the wealth of any one". Was it 
not Rousseau, the prophet of the modern 
world, that asserted in his book “Discoveries 
of the Origins of Inequality” that “all the 
crimes, wars, miseries and horrors suffered by 
mankind were traceable to the first man who 
after enclosing a piece of ground took it into 
his head to say 'this belongs to me' and found 
people simple-minded enough to believe 
him”? 


“Scorching in the fires of hell" has now be- 
come more than a possibility with the accumu- 
lation of nuclear stock-piles sufficlent already 
for a complete world holocaust many times 
over. Immortal Shelley's prophetic words: 
“Меп must reap the things they sow, Force 
from force must ever flow"— have been cast to 
the winds. The Helsinki detente has piven 
place to cold war between the super-powers. 
SALT II agreement between the U.S. and 
the Soviet Union has been stalled. A 
hawkish brand of shortsighted politicians who, 
despite their own differences, would not trans- 
cend if they could and could not transcené if 
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they would their-selfish interests within their 
national frontiers are holding е world in 
terrorem. It is not possible for any. nuclear 
power to ensure peace to its people by mere 
deployment of strategic weapons inasmuch as 
the big powers have already developed the 
capacity to reach any enemy from its own 
domestic bases. Nor can acquisition of more 
bases on a global scale result in anything more 
than spreading war-psychosis. The wise and 
proper thing to do is to spend more time and 
effort in working for peace than to plan for 
more and more fighting potential. 


The United Nations, —The United Nations 
despite all its imperfections and weaknesses 
remains the only hope for the survival of 
humanity. The lukewarm and at times the 
minatory attitude adopted by the big powers 
towards that body has not only made it look 
imbecile but has also afforded indirect encou- 
ragement to even the lesser powers to defy 
the U. N. resolutions with impunity. The 
Palestine problem continues to be as intrac- 
table as ever. The Iran-Iraq war is posing 
another threat to. world peace. President 
Carter of the U. S. A. said at a workmen’s 
convention recently that ‘if Israel were expelled 
from the U. N. General Assembly, the U. S. 
would probably leave that body. Such an 
illegal expulsion of a member of the family of 
nations will raise the gravest questions about 
the future of the General Assembly and further 
participation of the U. S. and other nations 
in the deliberations of that body?". Israel 


enjoys the dubious reputation of being a consis- 


tent defer of U. N. resolutions. Yet 
President Carter talks in terms of the U. S. 
leaving the U. N., if action is taken against 
Israel. It is too much to expect the U. N.’s 
prestige to shoot up during the Reagan regime 
in view of his hard-core conservatism. 
Another matter for disquietude is that the 
Conference. on Indian Ocean due to be held 
in Colombo in 1981 in terms of the relevant 
U.N. Resolutions envisaging elimination of 
great powers’ rivalry, to transform the Indian 
Ocean into a zone of peace, has run into 
difficulties because the U. S. and other 
western powers do not consider the present 
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context an appropriate time for such a 
Conference in the. wake of the current Hormuz 
Gulf war. To aggravate the situation an 
international naval armada in and around the 
gulf region, of ships of various sizes ranging 
from nuclear-powered aicraft-carriers to a 
dozen supply ships cruising with the fleet 
developing a capability to get together a 
rapid deployment of 18,000 troops within a 
few days has been built up. Besides expand- 
ing the Diego Garcia base the U. S. is 
negotiating for bases in Oman, Saudi Arabia, 
somalia, Kenya and Egypt and seeking facili- 
ties from Australia, Sri Lanka and Singapore. 
As against this, in its turn, ihe Soviet Union 
with about half the number of ships has been 
operating from Sacrota and Aden in South 
Yemen and Massawa and Asab in Ethiopia, as 
a projection of the massive land-based military 
power along the border of the Gulf States, 
Iran and Iraq?. 

The expiring year has been a year of contradic- 
tions, of turbulence and turmoil, of plenty and 
poverty, of flood and drought, of lavish 
promises and poor performances. Notable 
happenings both abroad and within the coun- 
try during the year are: Consensus on use of 
sea-bed resources, the passing away of Marshal 
Tito, the emergence of Zimbabwe (formerly 
Rhodesia) as an independent State, Soviet 
presence in Afghanistan, Iran-Iraq War, 
Stationing of an international naval force in 
the vicinity of the Gulf of Hormuz, the defeat 
of President Carter in the U.S. Presidential 
elections; the return of the Indira Congress to 
power, unprecedented floods and drought side 
by side, floods in Gujarat United Provinces, 
Bihar and Orissa, drought in Andhra Pradesh, 
Karnataka, Rajasthan and Haryana; the 
Assam agitation over "foreigners", etc. 


Consensus on use of Sea-resources.—A grand 
achievement in the international sphere is the 
consensus on use of sea resources. The 
monumental work on the law of the sea which 
started under U.N. auspices way back in 
1968 has practically concluded after nine 
sessions and marathon negotiations with a 
broad accord on the establishment .оЁ an inter- 
national sea-bed authority with a complicated 
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voting system for fegulating the exploitation 
of the under-sea mineral resources and equit- 
able division of the wealth among all the 
nations. Only a ninth of the major issues 
involved in the 500 clause draft treaty that 
they have to agree upon remains to be tackled 
and this is expected to be done when the 140 
odd participants of the U.N. Law of the Sea 
Conference meet in July, 1981. The more cau- 
tious among them think that 1982 may be a 
more realistic date. The treaty will be a 
Significant achievement because the process of 
arriving at a consensus—it having been wisely 
recognised that no other type of accord would 
be regarded as binding enough— particularly 
on how to share seventy per cent. of our 
planet “has been an extraordinary international 
exercise involving conflicting interests and 
complex issues likely to generate more heat 
than light. Some curious and unlikely align- 
ments were witnessed on certain questions. 
Commonality of interests between the U.S., 
U.S.S.R. and India by reason of their long 
coastline found them together on some issues: 
Austria, Afganistan, Bhutan and Bolivia were 
drawn tosether because they were landlocked 
states with no coast line at all. Having re- 
gard to the size of the stakes involved the 
degree of agreement arrived at is remarkable. 
It is estimated that while in the sea-bed there 
are three trillion tons of mineral nodules con- 
taining nickel, copper, cobalt and other pre- 
cious minerals and 2.7 trillion barrels of oil, 
fish-yields from the oceans can go up to 4 
billion tonnes a year. 


A consensus has already been arrived on a 
12-mile territorial limit, a 200-mile exclusive 
economic zone and on the distance to which 
the continental shelves of a country may ex- 
tend (350 miles in most cases). Agreement 
is reported in principle on land-locked coun- 
tries’ access to the surplus resources of adja- 
cent coastal States (for instance, India vis-a-vis 
Nepal and Bhutan), prevention of marine 
pollution and freedom of passage through ex- 
clusive economic zones. 


An agreement between India and Sri Lanka 
on the outer limits of their continental shelves 
in the Bay of Beneal-Indian Ocean region has 
also emerged. "There was no doubt agreement 
even previously between the two countries on 
the matter but it was threatened with opposi- 
tion from the Soviet Union and some other 
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countries. The problem arose because of a 
ridge technically known as 90 degrees east 
ridge jutting into the Indian Ocean from the 
Bay of Bengal. It has now been agreed at 
the Conference that in the case of an inter- 
vening ridge or a submarine elevation the 
continental shelf of the country concerned could 
go beyond 350 miles. 


The Conference decided that the Sea-bed 
Authority would form an Enterprise for sea- 
bed mining. The industrialised nations and 
other capable States could work out sea-bed 
mining up to 5096 in international waters. 
The rest would be done by the Enterprise to 
be set up. It would be in a position to do 
so by 1990 As far as the financing is 
concerned each nation would give 5096 of the 
cost of mining work as cash to the Sea-bed 
Authority for utilisation by the Enterprise. 
For the remaining amount the countries would 
stand guarantee on loans which the Authority 
would secure from the World Bank or from 
even the industrialised nations. The indus- 
trialised nations would transfer technology to 
the proposed Enterprise for 10 years from the 
date it was ready for sea-bed mining. 


The contracting nations will have to share 
the profits on the stipulated scale with the 
international Enterprise set up by the Sea-bed 
Authority and the total pooled wealth will be 


divided among all the nations. 


The 36 member Authority or governing coun- 
cil will have ample powers to control not only 
the exploitation of the tremendous sea-bed 
wealth but also to protect and preserve the 
marine environment and interpret and apply 
the law of the sea relating to the jurisdiction 
of the coastal States over exclusive economic 
zones along the continental shelves. The 
membership of the Council will be so com- 
posed as to ensure adequate and equitable 
representation for all geographical regions and 
groups of countries engaged in deep sea-bed 
mining under its licence, countries that con- 
sume these minerals and countries that already 
produce the same minerals on their respective 
territories and are likely to be economically 
affected by the flow of additional supplies into 
the world markets. 


The new sea-bed convention will be in the 
nature of a comprehensive constitution with 
its own in-built checks and balances for pence- 
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ful uses of the under-sea resources in an area 

covering nearly three-quarters of the earth's 
Surface. The new Sea-bed Authority which 
is expected to come up after the convention 
is ratified by the member-nations sometime 
in September, 1981 at Caracas will have all the 
powers of a supra-national regime covering the 
Ocean expanses. 


Tito legend passes into history.—The last of 
the founding-fathers of the non-aligned nations 
Organisation is gone. With Tito’s death a 
lerend passes into history. Out of the ashes 
of the second world war arose the present 
State of Yugoslavia as a communist-socialist 
State. Ever since then Marshal Tito had 
guided its destinies. Not the least spectacular 
of his acts was his standing up to Stalin, then 
at the plenitude of his power, claiming for his 
State the right to develop its own brand of 
socialism and getting away with it. Mr. 
Steven Doronjaki who succeeded Tito as the 
communist party chief described Yugoslavia’s 
break with the Soviet bloc in 1946 as one of 
the turning points in the history of that State. 
For the millions in the third world non-aligned 
nations, he has been a key figure in im- 
parting credibility and vitality to the organi- 
sation and making it a third world between the 
groups centred round the two super-powers. 
The western world was fascinated by  Tito's 
political balancing and tight-rope walking in 
his quest to keep his country both united and 
non-aligned. No wonder therefore that ‘his 
funeral witnessed one of the biggest gatherines 
of world-leaders in history attended by 155 
delegations which included 4 Kings, more than 
30 Heads of State, Prime Ministers and a host 
of top officials from more than 100 countries. 


Mrs. Indira Gandhi's return to power .—Mrs. 
Gandhi was voted back to office in even more 
dramatic circumstances than when she was 
voted out in 1977. Her return to power is 
the quickest come-back in recent political his- 
tory. The dimensions of her achievement are 
particularly impressive because it was essen- 
tially a one-person achievement and at a time 
when her party was not in power in any of 
the States except one. It is really remarka- 
ble that such a thing can happen on a sub- 
continental scale’ without any major upheaval 
for ushering in so far-reaching a change 
through a mere swing of the electoral pen- 
dulum, 
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But uneasy lies the head that- wears a crown. 
The summit of power is a lonesome place. 
In a few weeks she will be completing the 
first year of her return to power. The pri- 
macy of the Prime Minister is at the very 
basis of democracy. She must have talented 
lieutenants who could work as a team 
to function effectively as a government. 
There is a  paucity of talent at the 
ministerial level. ^ The administrative service 
stands demoralised by the tinkering of succes- 
sive governments with it. The country is 
plagued by mounting inflation and soaring 
prices due more often than not to world fac- 
tors. Further it looks as if the lessons of the 
past have not been assimilated fully. There 
is a proneness to smell a conspiracy behind 
every public grievance and to attribute a 
sinister complexion to any move of an oppo- 
sition to identify itself with any agitation. 
Equally opposition seems to think that its 
duty is to oppose the government on all mat- 
ters. The opposition continues to be a con- 
glomeration of fragmented parties each pulling 
іп a different direction. It is disquieting to 
find a confrontation between the govern- 
ment and the opposition instead of introspec- 
tion and constructive co-operation over major 
problems. Democracy depends for its func- 
tioning on some purposive impetus, some via- 
ble attitude not only widely shared but clearly 
understood in all its inwardness. Is demo- 
cracy nothing more to our politicians than “a 
baloon grounded periodically and floated after 
a re-fill"? 


Resort to direct action and the judiciary .— 
Resort to direct action has become the order 
of the day. It has ceased to be the preserve 
of factory workers. White-collar workers 
are no exception. Even government ser- 
vants, teachers and members of the learned 
professions have been drawn into its vortex. 
In this context a letter from Mr. P. Basi 
Reddy from Cuddappah* makes -interesting 
reading pinpointing attention to present-day 
trends. The letter recites: “There is much 
truth in the saying ‘sow the wind and reap the 
whirlwind’. Sometime ago the Supreme Court 
Bar Association took the unprecedented step 
of staging a boycott of a Judge of the Sup- 
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гете Court for пої giving full hearing to an 
advocate to a Special Leave pétition. Shortly 
thereafter; the "Andhra Pradesh High ' Court 
Advocates ‘Association emulated the Supreme 
Court Bar Association and boycotted a Judge 
of that High Court to register-its displeasure 
at the summary dismissal-of a Second- Appeal, 
without adjourning it to accommodate a law- 
yer. .Now a women's organisation is bent upon 
a 'gherao' of the Supreme Court for the alleged 
wrong judgment handed down by a Division 
Bench of that -Court in. the . Mathura Rape 
Case. All these are instances of direct- action 
against the higher judiciary for the redressal 
of grievances- — real ог ; imaginary. . The 
sooner this unhealthy trend is arrested the 
better it would-be for the :fearless function- 
ing of. the Judiciary in- our country: · There 
is а limit even to judicial valour”. 


‘Apropos the. petition filed: by the- State of 
Maharashtra for review of the Supreme Court 
judgment in the Mathura Rape Case, when 
‘counsel for the All India Women’s’ Conference 
sought to press for their locus standi, Justice 
Untwalia is said to "have observed: “The 
Court was sought to be cowed: and its judg- 
ment tested'by rallies and slogans in the streets, 
It is unfortunate so long as we are servants of 
this Court we must protect the prestige: of m 
Court”. 


As Justice Khanna recently observed: 
“There is no office which is so infinitely power- 


ful and at the same time so frightfully deferice-^ 
Vis-a-vis the other | 


less as that of a Judge". 
organs of the State the judiciary is the weak- 
est. It has neither the power of the purse 
nor of the sword, neither money nor patro- 


nage nor even the physical force to enforce . 
In spite of this, if Courts have . 


its decisions. 


5. *'* The Mail "3rd April, 1980. 
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.for legal aid in. our 
‘reads -., 


-nomic or other disabilities". 


.by and large enjoyed high prestige апа great 


respect, it' is because of their moral authority 
and the confidence that people havé in the role 
of Courts to do justice between the rich and 


'the poor, the mighty and the weak, the State 


and the citizens without fear or favour. To 
quote Justice Khanna again: “We in the 
world of law have always decried ‘executive 
arbitrariness. Much worse than executive 
arbitrariness is judicial arbitrariness” . 


Legal Aid-Service.—Article 39-A of the Con- 
stitution introduced by the Constitution 42nd 
Amendment, effective from 1st February, 1977, 
can be regarded as the constitutional charter 
country. The Article 
“The State shall secure that the ope- 
ration of the legal.system promotes justice on 
а. basis. of equal opportunity, and shall, in 
particular, provide free legal aid, by suitable 
legislation or schemes or in any other way to 
ensure that opportunities for ensuring justice 
are not. denied to any citizen by. reason of eco- 
In the words of 
Bhagwati, J., a comprehensive legal service 
programme "is not only a mandate of equal 
justice implicit in Article 14 and right to life 
and liberty conferred by Article 21, but also 
the compulsion of the constitutional directive 
embodied in Article 39-A"5.  Philipinnes is 


‚ probably the only other country with a consti- 


tutional provision for legal aid. Іп the United 
States: of America Congress has recently 


adopted legislation for legal service to the 


poor. It may be noted that in the U.S., 
there are 29 million poor -people as against 
300 -millions in India. The problem in India 
is therefore stupendous with. a far larger poor 


a ee oe D 


т. Ibid, II,“ The Май” Madras, 24th Octo. 
ber, 1980. 


8. Hussainara К ha'oon v. Home Secretary, (1979) 2 
S.G.J. 535, 9 


6 THE MDRAS LAW. JOURNAL 


population. In the States among other things 
legal service plans utilise law students under 
the supervision of a professor. In our country 
also such legal clinics, in Universities have 
been set up at a number of Centres. Legal 
service for the poor is a societal obligation. 
Prof. Kenneth Robert Redden, Professor of 
Law at the University of Virginia Law School, 
points out: “A society that requires its citi- 
zens to live within the law must ensure their 
access to the institutions and remedies of the 
legal system regardless of economic considera- 
tions. Inability to utilise the legal system can 
be disastrous for the poor for whom the laws 
will then have no relevance"?. The poor 
people generally do not know the remedies 
they have under particular circumstances. И 
is a question of educating the poor, of eradi- 
cating legal illiteracy. They ought to know 
what Courts are open to them and on what 
terms. with no wherewithal to pay court-fee 
and lawyer’s fee. 


Over-crowded Courts, high cost of litigation, 
delays in disposal of civil suits have compelled 
adoption of alternative disputes-resolution sys- 
tems as the remedy for legal congestion, like 
local arbitrators and mediators in handling 
small claims and civil cases. In the U.S. 
the law recently enacted by the Congress en- 
ables setting up of Neighbourhood Legal Ser- 
vice which would serve as alternatives to regu- 
lar Courts. Federal money having been made 
available under local control, the services are 
expected to be in operation soon to settle 
through mediation a wide assortment of dis- 
putes — domestic spats, claims by customers 
against merchants, matters between landlords 
and tenants—that clog the dockets of the lower 
Courts in the U.S. Prof. Redden remarked 
inter alia that Tamil Nadu has marched ahead 
of many countries and under legislation like the 





ә 9, “ The Hindu " Madras, 10th August, 1980, 


[1981 


Workmien’s Compensation Act and Motor 
Vehicles Act placed on employers and motor 
vehicle owners the responsibility of informing 
the victim of the remedy open to him. 


In Tamil Nadu, in furtherance of the directive 
principle in Article 39-A, a Society, “The 
Tamil Nadu State Legal Aid and Advice 
Board” was formed and registered under the 
Societies Registration Act and has been func- 
tioning from April, 1977. The Legal Aid 
Programme in Tamil Nadu “is not limited to 
assisting people to institute or defend proceed- 
ings in Courts or Tribunals. It gives equal if 
not the first priority, to the giving of advice 
on a variety of problems which impinge on 
the welfare of the poor and the backward and 
in which relief is to be secured through admi- 
nistrative authorities. "The programme is also 
compromise-oriented based on the firm convic- 
tion that the problems of the poorer and 
weaker sections of the community are mostly 
of a simple nature and should be resolved as 
far as possible without recourse to protracted 
Court proceedings"!?, Statistics available in 
relation to the functionine of the Board from 
its inception down to 31st December, 1979, are 
revealing. |The Board received during the 
period 3,747 non-legal applications, 657 appli- 
cations for claiming maintenance, 972 in acci- 
dent claims, 353 in criminal trials, 107 in cri- 
minal appeals, and 6,143 applications in legal 
matters other than the categories referred to: 
3,125 of the applications were from women, 
1,940 applications, belonged to Scheduled 
Castes, 152 to Scheduled Tribes, 90 applica- 
tions were under tenancy laws and 109 applica- 
tions were under labour laws. 534 matters 
were settled under the aegis of the Board. 367 
matters have been disposed of in Courts and 
819 matters are pending in Courts. Of the 





10. See '* The Saga ofunique and extraordinary 
Social Justice, " by Shri Prabhudas Patwari, 
(1980) 2 M.L.J. (Journal) p. 39 at 40, 
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matters disposed of in Courts, decisions in over 
70% have gone in favour of the assisted per- 
sons. The Board has secured awards of the 
value of Rs. 3,83,400 for victims of accidents 
and Rs. 14,850 to workmen under Workmen’s 
Compensation Асі, 


The adage that good causes seldom require 
publicity is, at any rate, not true in modern, 
conditions of life. Like medicare, judicare 
has many facets to be fostered calling for devo- 
tion and dedicated service. It is to be ardent- 
ly desired that the tiny acorn will in course of 
time grow into a mighty tree and the Tamil 
Nadu Legal Aid Programme will forge ahead 
and serve as a pace-setter. 


Women’s movement in India.—An active self- 
generating women’s movement has yet to 
develop in our country. Hitherto it is only 
the educated women in the cities and towns 
that have been conscious of women’s rights. 
Most of the women in rural areas—and they 
form the majority of our women folk—have 
not heard about or understood the implications 
of the women’s liberation movement. If the 
women’s movement in this country had not so 
far achieved better results it is due to a num- 
ber of reasons. Firstly, the movement has 
been confined to the upper and middle class 
women. Secondly, its activities have been 
focussed on particular problems, like higher 
wages for working women, better working 
conditions efc. It has not taken up women’s 
cause in general. Thirdly, the movement is 
sponsored by political parties to subserve party 
advantage and to toe the party line on all 
matters. The increasing incidence of offences 
and atrocities against women now being seen 
has highlighted the urgency for the women’s 
movement to be properly organised so as to 
make it a force to reckon with. The move- 





11. 10:4, рр, 49-43, 


ment will be effective only if И 15 organised 
from the grass roots with leadership provided 
by women themselves. In this context the 
book “We will smash this Prison" by Gail 
Omvedt recently published furnishes a mine of 
information. It is not as if the women in 
villages are under illusions as to their condi- 
tions of life or are not indignant about them. 


. It is not as if rural women when roused can- 


not achieve results. The agitation of women 
in and around Ahmednagar against the famine 
situation in the mid-seventies tells its own tale. 
Women  agriculturists are reported to have 
barged through police lines with the children 
on their hips and tied the offcials to trees. 
At another place by the time a women's meet- 
ing came to a close they had become so tho- 
roughly roused that they marched to the liquor 
shops of the village, smashed all the jars and 
bottles forcing the headman to apologise for 
allowing the liquor trade to go on unchecked. 
If properly organised the women's movement 
could lead a fight against for instance, caste 
distinctions, religious superstitions,  illiteracy, 
dowry evil, male oppression etc. The recent 
political victory won with Parliament seeking 
to amend the rape law should give it a great 
boost. The year 1980 has verily proved to 
be the rallying point for women at all levels, 
urban and rural, the educated and the not so 
much educated, of all communities to come 
together. 


Conclusion. —'The Prime Minister observed 
that the nineteen-eighties have started omi- 
nously in international affairs. The domestic 
front also reveals an unhappy state of affairs 
torn by factions and personal rivalries. To 
many lawyers it is rather puzzling that while 
at every turn there is a rush to the Supreme 
Court for remedies of various types, at the 
same time, the Court is subjected to criticism 
threatening to undermine the independence of 
the judiciary. Опе can only console onesel$ 


Е s, G 3 ' wot ? e 
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with the thought that “all sorts. of things make 
the weather and the sphere”. And one is re- 
minded of Tagore's soul-stirring prayer: 

"O Serene, O' Free 


In thy innumerable mercy and goodness 


Wipe away all dark strains from the heart 
E | | of this earth. 


Man's heart is anguished with the- fever ; of 
unrest, 


"With the poison of self-seeking,  , 


. With a thirst that knows no end. 


Countries far and wide flaunt on their 


"foreheads ’ 


the blood-red mark of hatred, 
Touch them with thy right hand, 
make them one in spirit, 


. bring. harmony into their life, 
bring rhythm of beauty." . 


H THE MADRAS LAW JOURNAL 


WHETHER FORBEARANCE TO SUE 
AMOUNTS TO. OMISSION TO. SUE? 


By 


М. R. SREENIVASAN, M. A., M.-L., Assistant 
Professor (Mercantile Law), D. G. Vaishnav 


College, Madras. 


Forbearance to. sue means refraining or 
abstaining from suing which may arise 
out of an agreement or because of the pro- 
tection given under law. On tbe other 
hand , omission signifies a contumacious 
breach of an obligation or duty either 
under law or agreement. Omission bas 
been defined in the Oxford Dictionary as 
‘eave undone, neglect doing or failing 
to:do". Hence failing to do what ought to 
have been done results in omission. Re- 
fraining to do is something which is not 
a failure of an obligation but a reservation 
‘of a right because of protection given under. 
law. From.a plain perusal of the meaning 
-of the aforesaid terms. it is clear. that for. 
` bearance to- sue normally does not result in 
penal consequences whereas omission to sue 
may result in penal consequences because 
there is breach of duty or legal obligation 
either under contract orlaw. We can also 
say that a person's om's;3ion of an obligation 
because of protection under law is forbearance. 
Similarly an act of omission of an. obligation 
without protection under law is a flagrant breach 
of duty. Q0 


-A reading of section 134 and section 137 will 
bring out the apparent. contradiction between 
the.two terms. Section 134 says ‘The surety 
is discharged by any contract between creditor 
and the principal debtor by which the prin- 
cipal debtor is released, or by any act or 
omission of the creditor, the legal consequerices 
of which is the discharge of the principal 
"debtor. Section.137 reads ‘тете forbearance 
on the part of the creditor to sue the principal 
debtor or to enforce any other remedy 
against him does not, in the absence of any 
provision in the guarantee to the contrary, 
discharge the surety. | 


It is statedl: “Оп the question whether an 
omission by the creditor to sue the principal 
debtor within the period of limitation is to 
“И. 
ETS. e Vis Iyer ~:-¢ Indian Contract Aet 
(1934) page 727. PU 
M J—3 


the surety is 


17 


be construed as an act or omission of which 
the legal consequence is the discharge of 
the  principal-debtor under tbe present 
section 134 or а mere forbeararce to'sue in 


. section 137-C, in a very early decision in 
‘Salig Ram v. Lachmandas2, it has been held 


that if by efflux of time the temedy against 
‘the principal debtor has become barred, 
also. discharged. The same 
High Court has distinguished the above 
case in Anand Singh v. Collector of Binor3, 
that the act or omission of tbe creditor 
,Which is contemplated by section 134 must 
be something in the nature of breach of the 
contract and therefore failure to sue the 
debtor within the period of limitation will 
not suffice to invoke this section. Follow- 
ing the above view it has been held4 by the 
High Gourts of Bombay, Calcutta6, Madras7, 
Lahore’, Allahabad? and Rangoonl0, that 
the surety is not under such circumstances 
discharged from liability to the creditor. 
It is also thoughtin Englard that omission 
of the creditor to sue within the period of 
limitation does not discharge а surety 
for another and more substantia] reason 
that the surety can himself set the law 
in operation against the debtor 11>”, ` 


Although a catena of cases brings cheek by 
jowl that failure on the part of the creditor 
to.sue.the debtor within the limitation 
period does nrot.discharge the Surety, still 
the contradiction between. 


C sections 
134 and 137 remains unsolved. 


Is the omission envisaged under section 134, 
equivalent to forbearance to sue under section 137? 


. It has been clearly pointed out that the omis- 


sion that is refered to under section. 134 has 
reference to performance urder “sections 


:39, 53, 54, 55, 63 and 67 of the Contract Act, 


Is mere forbearance to sue tantamount to omis- 


(1928) I.L.R. 50 All, 211. 

(1932) LL.R. 54 All. 1007. а Be 
4. From Mulla’s Contract Act, pagcs 908. 209 
(Students Edition). 9th Edition, 1972. — й А 
5. Hajarimal v. Krishnan, (1881) Y.L.R. 5 Boni, 


2% 
De 


647. 


6. -Krishio Kishori v. Radha Raman. (18 Бү d 
12 Gal. 330, ^" MDC 


7. Subramania Dyer v. Gopala Aiyar, (1 909) LLR. 


‚33 Mad. 308. 


8. Dil Mvhammad v. Sain Das, (1927) 100 LC. 


9. Aziz Ahmad v. Sher Ali, А.К. 1956 Al. 8 
(F.B.). RS We I wx 

10> (1932) LL.R. 12 Rang. 398, | 

11. Carter v. White, (1883) 25 Ch.D. 666,692, 
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sion? If that beso under section137the surety 
gets himself automatically discharged from 
liability to the créditor, whereas it is not the 
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about omission. ‘The omission that is spo- 


ken to in section-134 niay arise out of deli- 
berate act 7.¢., à positive act or it may be 


«case. out of - deliberate negligence or supine 
The key to the problem lies in understanding indifference. 
the implicaton of section 134 which speaks 
deliberate 
| . Omission by an.actor promise Њу 
| . by a contract t.€., bya . ў creditor not to 
positive Act. J sue (section 135) 
Omission Р ZEN p Š - E 
| | deliberate omission ari- `) negligence 
Doc sing out of negligence Lebo, - | under Sec-^ 
E . supine indifference., i-e. P tions. 134 
J | by а negative Act. and 139. 


Tne above classification may indicate the 
diffzrence between positive and negative 
acts, of omissions which are wanton and 
. wilful. This may be illustrated by an ex- 
ample. Supposing ‘the surety reasonably 
apprehending that the debtor is trying to 
leave the local limits of the jurisdiction of 
the country informs the creditor by- letter 
to proceed against him without fail and the 
creditor ignores the letter of the surety and 
keeps quiet, this will be a positive omission 
in which case, the surety certainly will be 
absolved from his liability. So also where’ 
a creditor allows the suit against the princi- 
pal-debtor to abate by not bringing the 
legal ‘representatives on record the surety 
-will be discharged; Nar Din v. Allah 
Dittal2. Further it must be understood 
that -varying the terms of the con- 
tract expressly without the knowledge of the 
‘surety under section 133 is a, positive act 
of omission to adhere to the terms of the 
guarantee by the creditor. 


The negative act 2.е., deliberate negligence 
omission) is best brought out in the case of 
State of Mdhya Pradesh v. Kalu RamY3. Facts 
may be succinctly summarised as follows: 
jJ being the highest bidder at an auction held 
by a Government Forest Department was 
allowed to take delivery of the severed trees 
on the guarantee given by K, with a condi- 





-— 


12. A.I.R. 1932 Lah. 419, 


13. (1967) 2 S.C.J. 823 : 
266% А.Т.К, 1967 S.C. 1105. 


(1967) 1 S.G.R. 


tion that the value should be paid in four 
.equal instalments and that the instalment 


sum must be.p3id f&rest,before taking delivery 
of the ‘felled trees’. No doubt 7 paid the first 


instalment and took the trees, but unfor- 
tunately the Government without collecting 


other instalments allowed 7 to take delivery 
of the remaining severed trees. When a 
suit was filed against the surety. the Court 
held that the surety is completely discharged 
ecause of negligence of the creditor f£.e;, 
the Government. We find this aspect 
mentioned in E. Venkatesam’s ‘‘Mercantile 
Law" 1975, 8th Edition, at page 119 where 
the author says ‘‘that section 141. does not 
apply only to.cases in which by positive action — 
of creditor, he has lost or.parted with secutity 
without the consent of the surety”. This. 
implies a negative act or negligence on the 
part of the creditor which would absolve 
the surety. 


Similarly where the surety has given guaran- 


.tee to the creditor on his obtaining four pro- 


perties as security from the debtor and if 
the creditor got only three properties, the, 
surety is discharged (Pratap Singh v. Keshav- 
lal 14). m 


Mere forbearance to sue is not omission on 
part ofthe creditor either by positive or 
negative acts. Section 137 has got to be read 
with section 128. According to section 198 
n ag SD tC ES eisai 


14. (1926) 1.L.R.50 Bom. 180 (Р.С.), 


^ 


E 


the liability of the surety is co-extensive, 
meaningthereby thatthe creditorcan strai- 
ghtaway proceed against the surety without 
proceeding against the principal debtor. 
Hence forbearance to sue hinges very much 
on the right of the creditor which gives him 
power to proceed against the surety. The 
very purpose of the surety contract and 
co-extensive liability of the guarantor will 
be stultified if section 137 is misinterpreted 
as omission. Therefore according to sec- 
tion 128 the creditor need not proceed against 
the debtor first before taking action against 
the surety in the absence of a contract ‘to 
the contrary, because the surety’s liability 
is always co-extensive. So let us not read 
section 137 in isolation which is very much 
coupled with section 128. | 


Some efforts had been made by the Privy 
Council, to bring about reconciliation be- 
tween 134 and 137 in the case of Makant 
Singh v, U. Bayil 5. In that casel 6. the plaintiff 
was engaged аѕ а contractor by certain 
trustees of a .pagoda for construction 
work. The payment by the trustees was 
guaranteed by the defendants. The trustees 
‘defaulted and therefore the plaintiff sued the 
trustees and the surety. The beneficiaries 
of the trust replaced their trustees and the 
plaintiff dropped his case -against. them 
and was not allowed subsequently to sue 
them in their personal capacity. But the 
suit against the surety was maintained. 
*"The appellant’s act in continuing to sue the 
surety though he withdrewhis action against 
the principal-debtor іѕ`а clear reservation of 
his rights. The remedy of the surety against 
the principal debtor is not impaired and his 
liability is therefore not discharged”. From 





15. (1939) 2 M.L.J. 253: 66 I.A. 198: 50 L.W, 
27 ;. ALR. 1939 P.C. 110. | 

16. From Avatar Singh '*Law of QOntract ” 
(1973) page 279. 
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the above decision forebearance conveys 
the meaning.as exclusive reservation of the 
right of the creditor which may be express 


ог implied. 


Tosum up 1t must be noted with caution that 
limitation périod between the surety, credi- 
tor and debtor depends very much on the 
facts and circumstances of the case and the 
terms of the contract. At times the surety 
may give his guarantee after the creditor 
has advanced the money to the debtor in 
which case there must be extra consideration 
in the form of forbearance to sue, reduction 
ofinterest etc., by the creditor: 


A recent case Bank of India ù. MathaGounday\7, 
тау be cited, The ruling laid down by the 
Division Bench reported in Muthu- 
karuppa Mudali о. Kathappudayani®, has 
been followed wherein.the learned Judges 
have quoted Volume 20, 4th Edition of Hals- 
burys Laws of England particularly to. para. 
116whichsays that merefactum offorbearance 
to sue is not sufficient to coristitute con- 
sideration for a person becoming а surety | 
for the debt but there must be a promise, an 
undertaking to forbear or an actualforbear- 
ance at the surety’s Express or Implied re- 
quest and such promise of the creditor must 
be capable of being enforced. Therefore 
the limitation period for the surety depends 


very much on,thefacts and circumstances 


of the case in the light of the specific terms ' 
of the contract which he has entered into 
with the creditor. From the above it is 
quite obvious that forbearance is not omission 
and there is difference between the two. 


ge AA nnm EE C c c m c 


17. (1980) T.L.N.J. 117 at 123. 
18. (1914) 27 MLL,J.249:25 I.G. 726, e 
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A NOTE. ON GOVINDARAJA ODA- 
YAR v. ADIMOOLA ODAYAR, (1980) 
2 M.L.J. 504% 93 L.W. 514. ` 


By | | 
S. GovrNDARAJAN, . Advocate, Chidambaram. 


The judgment in this case is apt to circum- 
vent and explain away the decisions of the 
supreme Court and of our High Court. - 


The facts are briefly these: The respondent 
before the High Court filed a suit for declara- 
tion and injunction in respect of some lands. 
Subsequently he amended the prayer and 
asked for the relief of possession. The suit 
was decreed and the decision was upheld by 
the first Appellate: Court and by the: High 
Court on second appeal. After the disposal 
‘of the second appeal, he filed an application 
for ascértainment and for grant of a.decreee 
for future mesne profits under Order 20, 
Tule 12, Civil Procedure Code, and the peti- 


. боп was allowed. 


"The contention put forth by the appellant that 
the provisions of Order 20, rule’ 12, Civil 
Procedure Code, will not apply as the suit 
was instituted for declaration and injunction, 
has been. upheld by the learned Judge: 


Order'20, rule 12, Civil: Procedure Code, 
 clearily. says that in a suit for récovery of 
possession, the Coürt can pass a decree direct- 
ing an enquiry into future mesne profits also. 
There is a direct decision of the Supreme 
Court on the point reported in Gopalakrishna 
Pillai v. Meenakshi Ayal’, holding that the 
Court had the power to grant a decree for 
future mesne profits even though it was .not 
specifically asked for in the plaint, the grant 
of relief being explicit from the terms of 
Order 20, rule 12, Civil Procedure Code. 


1. (1967) 1 M.L.J. (S.C.) 89 : (1967) 1 An. 


W.R.(8.C.) 89 :(1967) 1 S.C.Je 450': 1966 
S.C9R. um Jap c : A.T.R..1967. S.G.. 155. 


.portant factor viz., 
of. pleadings. 
law that the amendment relates. back to the 
date of plaint. 
plaint is allowed, it is as if the amended plaint 


56 L.W. 583 : 


[1981* 


The learned Judge distinguishes the decision 
of the Supreme Court and observes: “In the 
present case the suit was originally for a 
declaration and injunction and subsequently, 
it was amended for the relief of possession. 
'The suit was not for possession and for rent or 
mesne profits. Therefore on the clear provi- 
sions of Order 20, rule 12; Civil Procedure 
Code, this is not a suit in which the Court is . 
empowered to direct an enquiry as to. future: 
mesne profits by way of passing a: ‘decree in 
the suit itself ‘The decision of the 


. Supreme Court therefore is not an authority 


for the position that even though the suit is 
not for possession, nevertheless the Court can 
pass a decree not only. for possession but also 
for mesne profits", 


The: learned Judge has overlooked. one im- 
the effect of amendment 
It is now: а settled ‘position of 


When once an amendment of 


was put into Court ‘on: the date. of plaint: 
Vide Satyanaraina . Rao: у. Venkataswam? ; 
Seth Nandarandas Atmaram v: Zulika Bibi? 
and Infan Ahmad v. Nabil. Ahmad Khan. 


In this case when once the plaintiff has been 
permitted to-amend-the plaint, it relates back 
to the date of plaint and so in effect it is as 
if a suit for recovery- of possession has been 
filed on the date of plaint. The decree also 
was .for recovery of possession. The provi- 
sions of Order 20, rule 12,' Civil Procedure 
Code, are attracted. and' the decision of the 


Supreme Court squarely applies to this cáse. 


I therefore respectfully submit that this decis 
sion requires reconsideration. 


See e o o — 
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1933 Маа. 153 
(1944) Маа. 133: 
2121.0. 533 : A.I.R, 1943 Mad. 


2. (1933) 148 S.C. 504: А.Т.К. 
3. (1943) 2 М.Л]. 1 T.L R 
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A STUDY OF DEWAN  DOULATRAI 
KAPUR AND OTHERS v. NEW DELHI 
MUNICIPAL COMMITTEE AND 
OTHERS, (1980) 1 S.C C. 685: (1980) 1 
S.C.J. 468 : 122 L.T.R. 700 : (1980) 1 1.Т.] 
530: (1980) 2 3.C.. J. 10:A.LR. 1980 S.C. 541. 


By 


R. GuvINDARAJAN, B.A., B.L., Ádvoc1te, Madurai. 
` t 


The determination ‘of the annual. rental 
value by the Municipal authorities for levy 
of tax on a building has been the subject- 
matter of judicial decisions for more than 
a decade. Tne above case is a land mark 
апа has completelyset right the controversy 
and has laid down that the landlord cannot 
reasonably expect to collect more than the 
standard rent or fair rent payable in accor- 
dance with the principles laid down under 
the provisions of the Rent Control Act, in 
the various States. 


The Court also reiterated the principles laid 
dowa in Guntur Municipal Gouncil v. Guntur 
Towa Rate Pryzrs’ Association! and The Corpora- 
tion of Galcutta о. Life Insurance Gorporation2. 


In this case under study a distinction was 
sought to be made for the building for which 
fair rent has been fixed by the Rent Control- 
ler and for the buildings for which no fair 
rent had been fixed under the provisions 
of the Rent Control Act. The Court cate- 
gorically laid down that the assessing autho- 
rity has to perform the task of fixing the fair 
.rent to the building as part of the process 
of assessment and in doing so it should not 
usurp the function of the Rent Controller 
because it does not fix the standard rent or 
fair rent which would be binding between the 
· landlord and the tenant, but merely arrive 
atand estimate the standard rent for the 
purpose of determining the annual value of 
the building. 

The next question that came up before the 
Court was whether the principles apply 
where.the Rent Act is not applicable to a 
building either because it wasa new building 
or it cannot apply because the tenant had not 
applied for the fixation of fair rent within 
a period prescribed under the provisions of 








1. (1972) S.G.G. 803: (1971) 2 S.G.J. 142: 
(1971) 2 M.L.J. (S.C.) 7:(1971) 2 An.W.R. (S.C.) 
7: (1971) 2 S.G.R. 423: A.LR. 197, S.C. 353. 
2. (1970) 2 §.G.C. 44: (1971) 1 S,Q.R, 248 : 
(1971) 1 9.8.7. 730: AI.R. 1 S,G.J. 1417. 
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the Rent Control Act in the Northern States or 
whether the: owner himself occupies the 
building for which there will be no necessity 
for fixing the fair-rent. In all these cases 
the Supreme Court held that the method to 
be adopted is as per the provisions of the 
Rent Acts. 


While so, a case went beforethe SupremeCourt 
in Municipal Corporation, Indore v. Smt. Rathina 
Prabh23 мпегеі раа been held that where,fzir 
rent had not been fixed under the provisions 
of the Madhya Pradesh Accommodation Rent 
Control Act, 1961, the question of standard. 
rent does not arise as it would be permissible 
for the landlord to get enhanced rent 
without regard to the provisions of the Rent 
Control Act. The Court doubted the cor- 
rectness of the decision and stated that the 
above decision did not apply the correct 
principles of law. The Supreme Court again 
negatived the contention that even though 
the landlord may receive a higher contractual 
rent than thefair Rentor standard rent the 
Municipal authorities have no right to assess 
the annual value on the basis of the rent 
actually received by the landlord. 


Now as to an owner-occupied building for 
which there will be no occasion to fix the 
fair rent or standard rent under the provi- 
sions of the Rent Act the assessing authority 
has to fix the standard rent or fair Rent on 
the principles laid down under the provi- 
sions of the Rént Acts because the Courtsays 
the hypotheticaltenantto whom the building 
is hypothetically to be let would not suffer 
from this disability created by the bar of 
limitation and further as to owner-occupied 
building the annual value would be limited 
by measurement of standard rent determin- 
able under the Rent Act and it can be rea- 
sonably presumed that no hypothetical 
tenant would ordinarily agree to pay more 
rent that what he could be made liable to 
pay under the Act. Thus the decision has 
laid at rest, the various interpretations that 
could be given for assessing the annual value 
of the building. 


While so in the decision, С.С. Ramanathan a. 
The Commissioner, Qorporation of Madrast, 
Ramaprasada Rao, CJ., has laid down 





3. (1977) 1 S GR. 1017 : (1976) 48.0.0. 622: 
A.I.R. 1977 S.C. 308. 
. 4.. (1979) 1 M.L.J. 421: 


92 LW. 313: AIR. 
1980 Mad. 14. e 
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that the: Municipal authorities are entitled 
to assess.and estimate the.rent which the 
property may fetch when the property is 
leased out, in the normal course, what it. ma 

reasonably. be expected to fetch. ;will 
vary from case to case. , In that case the 
point of fixation of the standard rent or fair 
rent under the Rent Control Act was rot 
raised. Any howin view of the judgment under 
discussion- the judgment of.’ Ramaprasada 
Rao, CJ.,isno longer good law. There is-also 
another judgment of Justice Ramanujam , in 
R.R. .Dalavot- v. Government of Тат! Nadu by 
the Secretary to the Government(R.D.) and (L.A.) 
Department, Madras’. in — that. case the 
learned Judge has laid down under the --pro- 
visions of the Madras Buildings (Lease and 
Rent Control) Act, 1960 certain- buildings 
fetching rent above a certain amount are 
not governed, by the provisions of the Rent 
Control. Act and in that-case there would not 
be any- restriction as to therents that could be 
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received in respect of the building. There are, 
certain buildings which have been exempted: 
from the principles of the said Act. ©, 


Therefore ‘the fair rent formula contem- 
plated by the Rent.Control Act,need not be 
strictly followed’ by the assessing authority 
in respect of such of those buildings which . 
did not come under the purview of the Rent 
Control Act. In view:of what has been laid 
down' by the Supreme Court, the above 
decision of Justice Ramanujam, seems. to be 
no longer good law.. Ж PS 


I would suggest that the Government may 
make proper amendments in -the District 
Municipalities Actand the Corporation Acts 
of Madras and Madurai for Assessing the 
annual value of the building under the pro- 
visions of the Rent Control Act, in the light 
of the pronouncement made by the Supreme 
Court of India. DC | 


wee d 
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SOCIAL. . JUSTICE VERSUS 
NATURAL JUSTICE. EE 
By UE NES | 


A. RATNAVELU, B.A., B.L., Advocate. 

Social Justice is not.an one way traffic leading 
to a particular sector in a democratic country 
like India. But it-is а leveller to be applied 
for levelling the ups and downs of society in 
proportionate manner. 


With a view to achieve social justice as 
enshrined in our Constitution, the State Legis- 
lature has enacted debt laws for providing 
permanent relief to weaker sections of the 
people in rural and urban areas. The .sole 
object of the debt Acts especially Act XXXI 
of 1976 and Act XIII of 1980 (as amended 
by Act XXXV of 1980). is to provide perma- 
nent relief to the small farmers, landless lab- 
ourers and also weaker section of the rural and 
urban people by way of liquidation of debts, 
due to acute drought conditions. 


According to the provision in the Tamil Nadu 
Debt Relief Acts of XXXI of 1976 and 
XIII of 1980 captioned "Certain debts and lia- 
bilities not to be affected", the loans lent by the 
Banks to the same weaker section of society 
or small farmers are excluded from the bene- 
fit. of the Acts irrespective of acute drought 
condition. The question arises, whether the 
same yardstick as provided for private loans 
is not to be applicable to the bank loans also 
in drought condition or whether the drought 
condition is applicable only to the private 
loans? 


For instance, a debtor (small farmer) in rural 
areas, borrows ten thousand rupees from a 
creditor for the improvement of his lands. 
Similarly the same farmer borrows two 
thousand rupees from a bank for the same 
purpose. While being so, according to the 
Tamil Nadu Debt Relief Acts XXXI of 1976 
and XIII of 1980, the small farmer who bor; 
rows ten thousand rupees from the creditor 
is entitled to seek the permanent reliefs as 
provided in the said Acts for the private 
loans; but, the very same small farmer who 
borrows only two thousand rupees from the 
Bank is not entitled to seek permanent relief 
for the Bank loans as provided in the said 
Acts. The very same small farmer is made 
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subject to all legal proceedings initiated by, 
the banks for the recovery of loans. He is 
bound to pay or he is forced, to pay the bank 
loans irrespective of the drought condition. 


Similarly it is very difficult to assimilate the 
discriminatory concept of the permaent relief as 
provided in the said Acts.in the urban areas. 
For example, a person, who borrows twenty- 
five thousand rupees from a creditor, runs a 
provision store; it may be well-known that 
he earns more than rupees four thousand and 
eight hundred out of his provision store. In 
view of the said Act XIII of 1980, be is not 
liable to pay the said: amount as he is not an 
Income-tax Assessee or sales-tax  assessee. 
The very same person who  borrows three 
thousand rupees from the Bank is not entitled 
to seek: the permanent relief as provided іп 
the said Act. This is a glaring anomaly in 
the application of the yardstick of social justice 
to the bank loans and -private loans. The 
vital point.is that the ability to pay or capa- 
city to pay of the small farmer or a member 
of a weaker section of the society in rural and 
urban areas is the same both as regards the 
private loans and Bank loans in drought 
condition .; ' i 


While the State Legislature passes such Debt 
Acts, for implementing the directive princi- 
ples as enunciated in our Constitution, it must 
also think over the impact of the said Acts 
on the people. For example, a small farmer 
who is in.need of money for his son's mar- 
rage, or daughter's marriage or urgent medi- 
cal expenditure, is now not, able to borrow 
money from the creditor immediately in rural 
areas in view of the said Acts. The Bank is 
not prepared to give loans to the small farmer 
for the same purpose without security, movea- 
ble or immoveable. So the small farmer is 
shoved  miserably into a sea of troubles. 
Thus the State Legislature paves the way for 
the debtors to escape from the moral and 
legal obligation of paying genuine debts in one 
aspect and subjects the public to stringent 
legal measures from another angle. In a 
nutshell, Government blows hot and cold on 
the concept of social justice. 


According to section 9 of the Tamil Nadu 
Debt Relief Acts X XXI -of 1976 and XIII of 
1980, “No party to any proceeding under 
this Act shall be entitled to be representedeby 
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a-legal practitioner". ‘The State Legislature 
poses a conflict between natural justice. and 
social justice in our democratic set up. With a 
view to achieve.social justice as enshrined in 
our Constitution, the State Legislature pro- 


hibits the appearance of legal practitioners for: 


the parties under the said Acts. While the 
Government seeks to implement the directive 
principles at the same time it violates the very 
rudimentary principle: of natural justice to 
every citizen of legal aid. If the Govern- 
ment considers that the appearance of the 
légal practitioners is a hurdle to social justice, 
then, it is really countenancing a dangerous 
proposition to social justice. 


According to section 6 of the said Acts, the 
Government entrusts the judicial function to 
the Tahsildar to try the mortgage suit (Im- 


movables) for the grant of a certificate of 


redemption to the debtors. The decision in 
appeal pronounced by the Revenue Divisional 
Officer against the order of the Tahsildar in 
respect of the mortgage suit (immoveables 
even of high monetary value) is a final one, 
which cannot be challenged or called in ques- 
tion in any Court. For that, the Government 


spells out the same explanation that the pri- 
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mary object of entrusting more judicial func- 
tions to the bureaucracy regarding the mort- 
gage suit of even high monetary value, is to 


ensure speedy trial and quick justice to the 


weaker section of society. This. is. an alarm- 
ing move by the Government for scrap 
ping the sound theory- of "checks. and. bal- 
ances" as incorporated in our Corstitution. 
Under the guise of achieving social justice, 
the Government entrusts judicial: functions 
to the bureaucracy even at the cost of natural 
justice. 


It is highly deplorable that the Government 
should deny to the citizen the right to engage 
an advocate entrusting at the.same time more 
judicial functions to the bureaucracy. Natural 
justice is just like a root; and the tree is just 
like a democratic set up. If the pruning 
(social justice) is applied for the growth.of the 
tree in proper manner, then it is good: But if 
the (pruning) affects the very root of the 
tree, then the tree.(democracy) will fall. 


So, there cannot be. social. justice without 
natural. justice. 


2) THE MADRAS 


‘BOOK REVIEW 


A. LEGAL CONTROL OF ENVIRONMENTAL PoLLU- 
rion by Indian Law Institute, Edited by S.L. 
-Agarwal. [Published by N.M. Tripathi Private 
Ltd., Bombay-2] 1980. Price Rs. 30/. 


-Man prides himself as the child of light. 
‚Advance in knowledge during the last five 
centuries has been greater than in all previous 
tecorded history. Availing himself of such 
&nowledge he has been busy with changing 
his environment indiscriminately to make work 
easier and life more pleasant and comfortable. 
‘This, he has achieved at the cost of great 
-danger to environment. Modern civilisation 
and industrialisation have resulted in a serious 
imbalance in the ecological and natura] environ- 
‘ment of the earth, constituting a great health- 
ihazard which eventually may pose a threat to 
the very existence of humanity. Environmental 
pollution is a global problem. Though it may 
not be so serious or acute as in tne highly 
.advanced industrial States of the World, in 
‘India also the problem has become noticeable. 
"Water technology experts fee! that by about 
2025  A.D., continued water pollution will 
leave large parts of the country without water. 
‘Currently there is an acrimonious controversy 
«whether the fumes the Mathura Oil Refinery 
"will permanently injure the irreplaceable Taj 
Mahal. It is therefore time that India faces 
the problems of pollution from water, air and 
noise and adopts effective remedial measures. 
‘Unlike in the western countries, in India 
.another complicating factor is the population 
explosion. 


"The Indian Government is fully alive to the 
various aspects and problems 
menace and their gravity. The Water (Preven- 
-tion and Control of Pollution) Act, 1974 was 
enacted to prevent and control water pollu- 
tion and to maintain the wholesomeness of 
water. In regard to air pollution, legislation 
'to provide for the prevention, control and 
abatement of air pollution has been pushed 
through. The problem of noise control has 
not yet received Government's serious attention. 
In India there is no exclusive legislation to 
.control noise pollution. The main sources of 
noise pollution are industry and construction, 
‘traffic noise, air craft noise and sonic booms. 
According to Dr. Knudsen “noise is a slow 
agent of death" and “‘if the noise level we live 
with today continues to increase at the same 
-rate for the next 30 years as it has for the last 
.'30, it could become lethal. Noise affects sleep, 
increases tension; impairs hearing and reduces 
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of pollution : 
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` man to a wreck. Legislation on the lines of 


the Noise Pollution and Abatement Act of 
1970 of the U.S.A. and Noise Abatement Act 
of 1960 of the U.K. has become imperative 
in this country. 


lhe book under review contains selected 
papers presented at a Seminar held: in New 
Delhi in May, 1977. Apart from the Introduc- 
tion, the book consists of four Parts. Part I 
with 13 papers bears on Water Pollution. 
Part II with 5 papers deals with Air Pollution. 
Part IIl with 3 papers covers Noise Pollution. 
Part IV presents a summary of the suggestions 
and Recommendations of the Seminar. The 
papers come from twenty experts including 
lawyers. In addition to analysing the  exist- 
ing laws in the developed countries and sub- 
jecting them to a'eriticai evaluation, interest- 
ing suggestions have been made highlighting the 
ramifications of environmental pollutions, pin- 
pointing attention to the loopholes, shortcom- 
ings and inadequacies of existing laws in our 
country and indicating what should be done. 
One of the proposals made is that envfron- 
mental law should be included in the subjects 
of study for the law courses. ‘There are scar- 
cely any books.on environmental law in India. 
The present book is therefore bound to be all 
the more Valuable to lawyers, administrators, 
health authorities as well as the lay public, 
particularly so in view of the directive in Article 
51-А (g) of the Constitution. "It shall be the 
duty ofevery citizen of India to protect and 
improve the natural environment including 
forests, lakes, rivers and wild life and to have 
compassion for living creatures" 


II. NEGOTIABLE Instruments by Avtar Singh. 
[Published by Eastern Book Company, 34, 
Lalbagh, Lucknow-226001 | 1980. Price Rs. 35]. 


Negotiable instruments are essentially the 
creature of mercantile usage aad the law relat- 
ing to them consists of the general principles 
governing contracts, and certain special fea- 
tures drawn from usages and customs of merch- 
ants judicially noticed and recognised as the 
law merchant. A negotiable instrument is 
essentially a chose in action to which is attached 
special attribute of negotiability by mere 
delivery of endorsement and delivery. As 
Eyre, С.В. said long ago “the wit of man 
cannot devise a thing better calculated for cir- 

culation”, In England the law relating to 
negotiable instruments is codified in the Bills 
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of Exchange Act and in India in the Negoti- 
able Instruments Act, 1881. Two principles 
are basic and pervade the provisions of the 
the Act. They are firstly, that negotiable 
instruments should circulate as freely as money 
but not on a footing of equality with it, and 
secondly that the title of a bona fide holder 


for value should be beyond challenge. An 
American case elucidates the nature of a 
negotiable instrument thus: “A negotiable 


instrument 1з a carrier without luggage. It is a 
requisite that it be framed in the fewest possi- 
ble words, and those importing the most cer- 
tain and precise contract. It must be free 
from contingencies or conditions that would 
embarrass it in its course. There should be 
nothing which would materially impede its 
circulation". 


Theinstant book is designed to present an 
integrated study of the subject and is not the 
usual seetion-wise commentary On the provi- 
sions of the Act. Inasmuch as the ‘Indian 
Act has in many points adopted a line of its 
own, though essentially adopting the English 
model primary importance is given to Indian 
case law in expounding the principles. The 
author presents the law under seventeen heads 
Negotiable Instruments; Holder and holder in 
due course; Parties; Negotiations Liability of 
parties; Presentment; Discharge from liability; 
Miscellaneous provisions; Noting and Protest; 
Reasonable time; Compensation; Special Rules 
of Evidences; Acceptance and payment for 
Honour and Reference in case of Needs; Pay- 
ment and Interest; Crossed cheques; Bills in 
sets and International Law. 


The presentation is logical, lucid and  analyti? 
cal. A great merit of the book is that it makes 
interesting reading from start to finish. It is 
a welcome addition to the books оп the 
Subject. ) 


III. Tue Drarrizc or Laws by С. Р. Raja- 
дораи! (under the auspices of the Indian Law 
Institute, New Delhi). [Publishers: N.M. Tri- 
pathi (P.) Ltd., Bombay] 1980. Price Rs. 50. 


Drafting a Parliamentary Bill is not like writing 
a novel; every word matters and has to stand 
up to examination in Parliament’ and the 
Court. Though Dickens’ Mr. Bumble in Oliver 
Twist declared the law to be an ass, зо far 
as drafting is concerned this is not often the 
case. Oceasionally errors, even fantastic, do 
e . sat . 
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occur. In the statute 52 Geo III C. 146, 
pecuniary penalties imposed under the Act 
were given half to the informer and half to the 
poor of the parish. Curiously enough the only: 
penalty imposed by the statute was transporta-- 
tion for 14 years and the draftsman had for- 
gotten all about the pecuniary damage to be: 
distributed half and half as solatium. The 
result of the draftsman’s mistake was that 
seven years’ transportation would have to be- 
given to the informer and seven to the poor of 
the parish an astounding consequence. This 
only serves to show the extreme care and: 
concentration the draftsman has to exercise in. 
his task and how onerous the burden is that 
is cast on him. Thusthe drafting of laws. 
acquires great importance for the legal process. 
As the author very rightly states in the Pre-- 
face: “the aim of the draftsman as circumstan- 
ces now exist, should be to surmount alk 
obstacles in his path as best as he can and 
to ensure that the ultimate legislative product 
is. simple, intelligible, free from pitfalls, is not ' 
ambiguous and is sufficiently precise" As is. 
often said : *The perfect statute has never been. 
written and never will be. Like perfect justice 


‘it is only an ideal’. At the same time it should: 


not be such as provoked, Scrutton, L.J. in Roe 
v. Russell, (1928) 2 K.B. 117 to observe: “ І 

regret that I cannot order the costs to be paid 

by the draftsman of the Rent Restriction Acts, 
and the members of the Legislature who pass-- 
ed them, and are responsible for the obscurity 
of the Acts”. 


The instant book deals inter айа with the Drafts-- 
man and his Equipment; the Structure of an 
Act; the Legislative process in the enactment of 
an Act the General Clauses Act, Rules of” 
Interpretation and Subordinate or Delegated 
legislation. For the guidance of draftsmen, as: 


_ precedents a number of statutory forms in. 


common use are furnished. The author points 
out that the object of the Preamble can be: 
served equally well by the long title in almost 
all cases and that in the United Kingdom, 
Australia and Canada, Acts do not carry pre- 
ambles, that ín most cases the preamble is a. 
redundancy which can be safely eliminated. | 
and that in factit has been suggested that 
both the long (Пе апа preamble аге really- 
old fashioned frills and may be entirely dispen-- 
sed with (pp. 40, 41, 42). 


The book under notice, written as it is by one- 
who has had considerable experience in 1еріѕ-- 
lative drafting and legal affairs, is of absorbiing: 


interest, The different facets of the subject 
are treated analytically, attractively and in 
depth. 


IV. Sorjoo Prasad's EssgNTIAL GOMMODITIES 
Acr with Central Government Orders (Publi- 
shed by Law Publishers, P. B. No. 77, Allaha- 
bad.) 4th Edition, 1980. Price Rs. 130. 


The Essential Commodities Act, 1955 has stem- 
med ;írom the need to prevent black-marketing, 
profiteering and hoarding which are highly 
anti -social acts often having a strangling effect 
on the economy ofthe country and particularly 
so during a period of natural calamities or 
national crises. The Act endeavours in the 
interests of the public fer control of produc- 
tion, supply and distribution of trade 
and commerce in commodities specified in the 
Act as essential commodities with a view to 
check inflationary trends in prices and ensure 
the equitable distribution of such commodities. 
Changing world conditions in the- economic 
sphere also leave their impact and throw up 
fresh problems to be tackled. Тһе ‘‘winds of 
change" have been constantly blowing on the 
law relating to essential commodities and the 
Act has undergone amendments from time to 
time. And recently a supplementary legislation 
also has been enacted, namely, “Тһе Preven- 
tion of Black-marketing and Maintenance of 
Supplies of Essential Commodities Act (VII .of 
1980)”. The main thrust of the latter Act is to 
strengthen the hands of the State Governments 
to deal effectively with irregularities іп the 
handling of essential commodities from the 
time of their manufacture up to the time of 
sale, protecting at the same time the interests 
of honest dealers and consumers. Under section 
3 of the Essential Commodities Act, the cen- 
tral Government is vested with powers by order 
to provide for regulating or prohibiting the 
production, supply, distribution etc., of essen- 
tial commodities. The Central Control Orders 
form, as it were, the backbone of the Act.' 


The book under notice is divided into two 
Parts. Part I contains an elaborate commen- 
tary on the Act along with the Control Orders 
made by the Central Government. Part II sets 
out the Notifications under the various Control 
Orders. The text of the Prevention of Black 
Marketing and Maintanance of Supplies of 
Essential Commodities Act, 1980 is also furni- 
Shed. 


The Essential Commodities Act, 1955 is a high 
watermark of delegation. of legislative power. 


THE MADRAS LAW JOURNAL 


27 


The constitutional validity of the  dele- 
gation has been upheld by the Supreme Court 
in Narendra Kumar v Union of India, 1960 S.C. 
430. A large amount of case law has gathered 

about the provisions of the Act. English deci- 
sions have also been used to illumine dark cor- 
ners. The instant book has considered the case 

law up to date. The gathering of tbe notifi- 

cations is an immense task satisfactorily accom-. 
plished. The book will be highly useful to the 

lega! profession, the judiciary, and the general 

public and serve as a "self-contained | encyclo- 
peadic work on the law relating to essential 

commodities in India." 


V. Domestic Enguray sy Markanday Katja.. 
Second Edition. [Published by N.M. Tripathi 
Private Limited, Bombay.] 1980. Price Rs. 50. 


Domestic enquiry is an important subject in 
industrial law and concerns industrial emplo- 
yees. While non-industrial employees such 
as domestic servants, are liable to be dischar- 
ged at any-time and the principle of “hire 
and fire? applies to their cases, so far as 
industrial employees are concerned, the emp- 
loyer must hold an enquiry by an unbiased 
person giving the accused person full oppor- 
tunity for a personal hearing to enable him to 
put up a defence. He should be allowed to 
cross-examine the witnesses for the employer 
and examine bis own. The enquiry officer 
should give his findings based on the evidence 
and state the reasons forhis findings. It is 
only thereafter that action can be taken against 
him by the employer for his alleged | miscon- 
duct. Failure to observe these norms will 
vitiate the punishment and it is liable to be 
set aside Бу the Tribunal. Labour law is 
rapidly changing and often baffling. There 
are practically no statutory provisions govern- 


ing domestic enquiries. The law is almost 


entirely Judge-made. The principles govern- 
ing a domestic enquiry are not always cryst- 
allised. As the author points out in his 
Preface while in the Cooper Engineering Ltd. v. 
Mundhe, А.Т.К. 19:5 S.C. 1960 the Supreme 
Court indicated that where an enquiry is 
found defective the Tribunal should provide 
an opportunity to the management to justify 
its action even if it may not have tiled any 
application seeking such opportunity, in 
Chakravarty v. Britannia Biscuit Со. Lid.. 
А.Т.К. 1979 S.C. 1652 the Court has held 
that the management must apply for such 
opportunity.: Domestic Tribunal may include 
the committees ог the councils or, tit 
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‘the members of trade unions, of members’ clubs 
and of professional bodies established by 
statute. "There are wide differences between 
the principles applicable to Courts of justice 
and those applicable to domestic enquiries. 
For instance the Evidence Act has no applica- 
tion to the Tribunals. All that the law 
requires is that the Tribunals should conform 
to the principles of natural justice. 


"The book under review consists of eight Parts 

Part I provides an Introduction. Part II 
Covers the procedure of conducting a domestic 
enquiry; Part III deals with the Rules of 
Natural Justice and Part IV with Misconduct. 
Part V discusses punishments aad Part VI the 
‘Tribunal’s Jurisdiction to Interfere. Part VII 
.deals with Proceedings under section 33 of 
the Industrial Disputes Act and part VIII 
furnishes Models of Documents. The text of 
‘the Industrial Disputes Act, is given as an 
Appendix. The author's treatment, of the 
‘subject is lucid and comprehensive. The cita- 
tion of case-law is judicious and up to date. 
The book is bound to be of great help and 
"utility to lawyers, students of labour law and 
labour welfare, trade union officials and 
-employer’s of labour. 


—— ee —— 


"VI. READY REFf£RENGER ON FORGERY, CHEAT- 
ING, GRiminAL MISAPROPRIATION AND COUNTER- 
-FEITING by Krnsknama Charlu [Published by the 
Western Law House, Ahmedabad] First 
Edition, 1980. Price Rs. 45. 


. There is no gainsaying that with population 
-explosion and complex social and economic 
forces operatingin our midsttoday, society is 
witnessing in an increasing degree various 
manifestations of degenerate human conduct 
апа perverted ways of life. Cheating, cri- 
‘minal misappropriation and forgery are resorted 
to on a large scale. The substantive law 
relating to these offences is the Indian Penal 
Code ard the procedural law із contained 
in the Criminal Procedure Code. Various 
terms are used which are not easily understood. 
.An endeavour has been made to collect 
together some of the commonly occurrng 
legal terms which bear on the main subjects. A 
mass of case law has to be waded through, not 
infrequently, to get at a point. The book 


under notice according to its author is inten- ` 


-ded to serve as 2 compact and reliable guide, 
а sort of dictionary or ready’ reference, to 
lift; the load off the routine of the. lawyer's 
dał. The matter bearing on the concerned 
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offences is arranged in strict alphabetical- 
order and the law is stated referring to statu 
tory provisions and case law. "The exposition 
is simple and lucid and the citation of case 
law is part and up to date. To practitioners 
of Criminal law the book will serve as a useful 
guide. 


VII. Taz PRINCIPLES OF THE LAW OF TRANS- 
FER by S.M. Shah. Fifth Edition 1980 [Pub- 
lished by N.M. Tripathi Private Ltd. Bombay] 
PriceRs 35. 


The law relating to transfers of property inier 
vivos was enacted as the Transfer of Property 
Aet, 1882. Since then the Act has undergone 
numerous amendments, the major amendment 
being of the year 1929. Ех hypothesi the Act 
does not apply to transfers by operation of law 
which cccur in cases of intestate and testamen- 
tary succession, forfeiture, insolvency and 
Court sales. The Act has no application to 
disposal of property by will, The Act has not 
yet been extended to the Punjab and the 
Pepsu areas, though it was extended in 1962 
tothe Union Territory of Delhi. Even in 
such areas the principles found in the Act 
may be applied as rules of justice, equity and 
good: conscience. Section 2 of the Act, — 
exempts inter alia any rule of Mahomedan Law 
so far as the second chapter of the Act is con- 
cerned. The provisions of the Act, not always 
happily expressed, have given rise to a consi- 
derable amount of case law. Further, by 
reason. of their association with doctrines 
peculiar to English. law some ofthe provisions 
ofthe Act have become too technical to be 
easily comprehended. 


The book under review presents the subject in 
the form of lectures to facilitate a systematic 
study of its provisions and to make under. 
standing easier. The lectures occupy 11 
chapters captioned respectively; Introductory; 
Essentials of a valid ‘transfer; Conditional 
transfers etc. ; Doctrine of Notice and Uncon- 
scionable Transfers ot Immovable Property; 
Special -cases of Immovable Property; Priority 
and Lis Pendens; Sales of Immovable Pro- 
pertys Mortgages of Immovable Property; 
Rights and Liabilities of the mortgagor; Rights 
and Liabilities of the Mortgagee and Charges; 
Leases of Immovable Property; Exchange, 
Gifts and Assignments of Actionable Claims. 
The presentation is analytical and impressives. 
At page 28 the statement that a transfer by'a 
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de facte guardian of a minor is void unless it i5 
made under Hindu law for legal necessity has to 
be completed by adding that after the enact- 
ment of the Hindu Minority and Guardianship 
Act of 1956, under section 11 thereof a de facto, 
guardian's alienation of the minor's property 
even for legal necessity will be totally 
void. [Ayyappan v. Anthony, 1978 Ker. L. J. 
531] ‘The author's suggestion at page 100: 
P a atavm USE the clause in section 3 of 
the Act stating that actual possession shall 
operate as constructive notice of the interest 
of the party in such possession stands in need 
of being amended by addition of a proviso that 
where the party in possession is a tenant, the 
possession shall be deemed also to operate as 
constructive notice of the lessor’s interest in 
the property. If such amendment is made, 
the proviso to section 53-A may even be un- 
necessary” is a useful one and generally 
acceptable. All important decisions up to 
March, 1980 have been taken into considera- 
tion. Though primarily meant for students, 
the book will be of value to lawyers as well. 


— — — 


VIII. INTERPRETATION OF STATUTES by 
Vepa P. Sarathi, Second Edition, 1981. [Publi- 
shed by Eastern Book Co., 34, Lal Bagh, Luck- 
now-226001.] Price Rs. 80. 


The problem of interpretation is an exaspera- 
ting one. It stems from the intricacies of 
language. In the words of Alexander Hamil- 
ton “ when the Almighty' himself condescends 
to address mankind in their own language. His 
meaning, *luminous as it must be’, is rendered 
dim by the cloudy medium through which it 
is communicated". Statutes are the formal 
expression of the legislative will and their 
exposition by Courts of law constitutes the 
body of statute law. Viscount Simon L. C. in 
(1940) 3 All E.R. 549 observed that in inter- 
preting statutes ‘‘the golden rule is that the 
words of a statute must prima facie be given 
their ordinary meaning.” Rules of interpretation 
come in to avoid serious differences of opinion 
in getting at the meaning of a statute. Accor- 
ding to the author the rules now applied in 
this behalf are not satisfactory inasmuch as 
instead of emphasising the object of the legisla- 
ture the attempt is to ascertain the intention of 
the legislature straightaway. He feels that 
once the object is defined опе can easily 
find out hew the legislature intended to achieve 
that object. The rules of interpretation should 
be to find out the object of the enactment and 
then, language permitting, cheose that inter- 
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pretation which achieves the object [p. 12]. 
For this purpose Courts.should make free use 
of travaux preparatoires. The author formulates 
in accordance with the approach advccated by 
him 10 rules of interpretation. He is quite 
alive to the fact that even after formulation of 
precise and clear rules, in actual experience 
the rules often afford justification for different 
interpretations. 


Apropos Article 368 of the Constitution, 
according to the author: The scope of the 
power of amending the Constitution which 
Parliament has, may thus be stated as follows, 
and if this view is accepted, there will never 
be any conflict between the Courtsand the 
legislature and these two great departments of 
the State will be able to guide the executive 
to act always for the good of the people: 
(a) [The power of Parliament to amend the 
Constitution is absolute and there are no limits 
on that power. (b) Parliament should not how- 
ever take away the power of Courts to strike 
down ordinary legislation as tested against the 
amended Constitution. [Ch. XII, p. 466.] 
The statement is attractive and simple but is 
aptto be Controversia due to the political 
overtones implicit in the problem. 


Apart from discarding the pedestrian approach 
and maintaining an objective assessment, the 
author's treatment ofthe subject makes the 
book eminently readable. Giving extracts 
from judgments of the Privy Council instead 
of quotations from English decisions is consis- 
tent with the need for the judicial approach 
to be Indian. Whether one agrees with all 
the views of the author ог not, it is indisputa- 
ble that the work is marked by original think- 
ing and approach which is at the same time 
complete and practical. By all standards the 
present publication is an important and signi- 
ficant contribution to the subject. The second 
edition fully maintains the high quality of the 
first edition. 


— là — À— 


IX. Hinpu Marergtace Аст by Dr. Tahir 
Mahmood. 1980 [Published by Law Book Com- 
pany, Sardar Patel Marg, Allahabad.] Price 
Deluxe Rs. 45; U. K. F 43;U.8.$ 11. 
Paperback Rs. 35; U K. 7 33 U. S. $ 8. 


No institution of the Hindus has undergone 


over the years Such revolutionary changes as 
the law relating to marriage. Originally a 
e 
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samskara having for its object praja, rati and 
dharmasampatii, it has now become practiclly 
a secular and fragile institution though leave- 
ned with a vencer ofsacredness by insistence 
on performance of customary ceremonies of 
either of the parties to it. The process of 
attrition of the sastraic law started with 
the passing ofthe Hindu Widows Remarriage 
. Act, 1856 and culminated a century later with 
the enactment of the Hindu Marriage Act, 
1955. One can easily accept the assessment 
‘of the author of the book under notice that 
“sit is the advocates of legal modernism who 
have so far succeeded in influencing the law- 
"maker [Introduction, p. 21]. 


The Act consists of 30 sections, Apart from 
providing a detailed а  section-wise commen- 
tary on the provisions -of the Act, the author 
has furnished in the Introduction the histori- 
` Cal background of the Act the development 
of the law since the enactment of the Act, 
and the approach in the Special Marriage Act, 
1954 vis-a-vis the concerned matters. There 
are three sets of appendices, the first, giving 
the гціеѕ framed by the different State Govern- 
ments relating to the registration of Hindu 
Marriages; the second, furnishing the rules 
under the Act framed by the different High 
Courts; and the third containing the legisla- 
tive enactments or relevant extracts therefrom 
as are explanatory or supplementary to the 
Hindu Marriage Act. Case law has been fully 
taken into account. 


At pages 5 and 201 the term ‘pravara’ is sta- 
ted to mean three" immediate paternal ances- 
tory of the founder of one's gotra. It would be 
more accurate to regard itas .signifying the 
distinguished sages of the same clan, a sort of 
ritual bio-data or identifying criteria of a devout 
Hindu. On the question of anticipatory prohibi- 
tion of violation of any of the conditions in 
section 5 of the Act, though Judicial opinion 
ais not uniform, the author's view that it should 
be permissible under the provisions of the Civil 
Procedure Code and sectiou 54 of the Specific 
Relief Act will be generally accepted. In the 
discussions under section 13 (1-A) the decision 
in Soundarammal v. Sundara Mahalinga Nadar 
(1980) 2 M. L. J. 121: А.Т.К. 1980 маа. 294, 
holding that where a husband's ‘wrong’ origi- 
mating before the relief which forms the foune 
dation for a-peiition under section 13 (1-A) 
continued during that year so that resumption 
of cohabitation is precluded by his action he 
' could not avail of the relief asthe first stage 
.of divoree in his own interest, has not been 
е 
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noticed presumably because that decision had 
not been reported by the time the book went 
to the Press. 


The instant book is marked by meticulous апа“ 
lysis and scholarly study of the subject. It соп“ 
stitutes a luminous exposition of the provision? 
of the Hindu Marriage Act. 


———  — нд 


X. ADMINISTRATIVE LAW by J. P. Massey. 
[Published by Eastern Book Company, 34 Lal 
Bagh, Lucknow—2206001] 1980. Price Rs. 40 
(Hardbound); Rs. 30 (Paperback). 


Although administration is largely executive in 
its essential slant yet in the modern context 
due to its impact on the rights and liberties 
of citizens. it has become imbued. with lega- 
lism and acquired many judicial and legal 
attributes. The administrative process has 
become so immense at the present time parti- 
cularly in-welfare States that itis difficult to 
frame a satisfactory definition of administra- 
tive law as would cover the whole spectrum 
of the administrative process. It is, like the 
elephant, as Lord Cairns said, more to be des- 
cribed than defined. Administrative law is 
still an amorphous subject. Broadly speaking 
it consists of those legal rules which have as 
their object the fulfilment of public law. Its 
aim is to reduce and diminish arbitrariness in 
the exercise of public or Governmental power. 
It stems from the concept ofrule of jaw and 
is wholly judge-made law. 


The book under notice reviews the subject of 
administrative law in 10 chapters. Chapter 1 
isan Introduction. Chapter 2 mentions the 
conceptual objections against the growth of 
administrative law; Chapter 3 deals with the 
anatomy of administrative action; Chapter 4 
discusses Ruie-making power of the adminis- 
tration and Chapter 5 the decision-making 
power of the administration. Chapter 6 is 
devoted to practice and procedure of adminis- 
trative decision-making: Rules of natural 
justice. Chapter 7 considers Judicial Review 
of Administrative action, and Chapter 8 the 
Liability of the Administration. Chapter 9 deals - 
with statutory and non-statutory public under- 
takings, while Chapter 10 covers the citizen 
and the administrative faults. There are 
seven appendices setting out respectively the 
American Administrative Procedure Act, 1946; 
the Federal Tort Claims Act. the Tribunals and 


Inquiries Act, 1958, the Crown ‘Proceedings 
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Act, 1947. the Statutory LIastruments Act, 1946, 
the Freedom of Information Act; and the Lok- 
pal Bill.. 


The author formulates administrative law as 
Һа branch of public law which deals with 
the organisation and powers of administrative 
and  quasi-administrative agencies and pres- 
scribes principles and rules by which an official 
action is reached and reviewed in relation to 
individual liberty and freedom." Apart from 
generalising that the principles and norms of 
action flow from conceptualisation of “а rule 
-of law society? and must conform to the sub- 
stance of natural law principles it has to be 
conceded that they represent in the main a 
balancing of notions of fairness and efficiency. 
The author gets at the crux of the matter in 
his discussion of Judicial Review of Administra- 
dive Action, when he states: “The trend of the 
Indian Courts to take shelter behind technicali- 
tics of law make the growth of law stultify- 
ing. The primary purpose of the jurisdic- 
tion of the High Courts as laid down in Arti- 
le 266 (1) is to protect the ‘little man’ from 
any injury of a substantial nature or substantial 
failure of justice besides enforcing the funda- 
mental rights. Therefore, instead of being ob- 
sessed with the status of ‘person or authority’ the 
Court must exercise dis power for the protection of 
the ‘little man." (p. 181) (italics subplied). 
-As the author justly observes “the essential 
purpose of public law review is not so much 
the enforcement of rights as the control of 
„administrative action." It is gratifying that 
‘the book reveals many such insights. The book 
summarises all the aspects of administrative 
daw and also indicates lines of further study. 
The author states in the preface “пу purpose 
ds expository and my objective is clarity."' 
Actually he has given us much more. The 
tbook is stimulating throughout. 


— —  — T 


ХІ. Rent CONTROL Reporter Dicresr, 1969 
to 1977 by O. P. Tíwari. [Published by Seven 
‘Stars Publications (India), New Delhi, 110034.] 
1980 Edition. Price Rs. 130. 


‘Growing industrialisation and population ex- 
plosion have led to acute accommodation 
‘shortage and  rack-renting legislation to 
‘check these evils has been undertaken in all 
the states. Rent Control Acts have been en- 
acted all over India, They have given rise 
to various types of problems of construction 
and applicability of their provisions to an 


infinite variety of situations. The Acts become 
“prolific parents oflitigation." The number 
of decisions rendered is legion. Journals ex- 
clusively interested in reporting Rent Act 
decisions have come .to function. 


The present publication centres round All India 
Rent Control Reporter, All India Reporter, 
All India Rent Control Journal and All India 
Rent Law Reporter. The author’s preface 
states that the Digest is mainly based on the 


-Rent Control Reporter, references and rulings 


from R. C. J. R.L.R. and A.LR. also having 
been given at appropriate places, Other Jour- 
nals do not find mention. It is not quite clear 
what the statement: The complete equivalent 
references will, however be found in the com- 
parative cases Index appearing at the end of 
the last volume etc." seeks to convey. 


The topics in the Digest are arranged alpha- 
betically, but in their headings and sub-head- 
ings they are given subject-wise generally. 
The headnotes of cases are “concised’’ in the 
author's language. The instant digest is pre- 
eminently a labour-saving device. With a 
minimum effort the busy practitioner can 
locate under the relevant heading the Assis- 
tance he seeks. The instant Digest covers 
the period 1969 to 1977. It will be a welcome 
addition te the lawyers armoury. 


—— —— — 


XII. ‘Caste RESERVATION IN INDIA: LAW 
AND THE ConarituTion” by С. P. Verma. [РаЬ- 
lished by Chugh Publications, 2, Strachey 
Road, Allahabad.} 1980. Price Rs. 50. 


“All men are equal" is an attractive adage. It 
cannot however postulate universal equality. 
As Shakespeare said : “The heavens themselves, 
the planets and this centre: Observe priority 
degree and place". All that it postulates is uni- 
versal brotherhood and that in judging a man 
place or status, his nativity, descent, religion 
race or caste labels should have no relevancc 
or significance. The Pre-amble to the Consti- 
tution lays stress on equality ofstatus and of 
opportunity and Justice, social, economic and 
political. Realising. that the weaker sections of 
the community required special provisions to 
enable them to come up to the level of the 
forward sections » the society, the Constitution 
has inter alia provi d for special reservations for 
the backward sezmentsin matters of public 


employment. Bact.vardness has in India, be- 
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come institutionalised as a result of the cast 
system. Not only has backwardness been spelt 
to mean social backwardness and . not 
economic backwardness but it has also allowed 
the growth of vested interests in backwardness. 
For some time now the problems arising out 
of the reservation have taken an agitational 
and disquieting turnin many parts of the 
. country and charges have been made that under 
the guise of protection for the weaker sections 
the advancement of the rest of the society has 
been totally ignored. There are practically no 
books which have made a study in depth of 
this subject. T'he instant book comes as it were 
as a pioneer's job. 


The book is divided into seven chapters. The 
first chapter examines the constitutional frame- 
work with particular reference to equality of 
Opportunity in matters of public employment. 
Chapter two discusses, identification of back- 
wardness. Chapter three concerns itself with 
the efforts of various State Commissions. Chap- 
. ter four addresses itself to the judicial endea- 
vour in tackling the various off-shoots and tests 
of identification of backwardness. Cliapter five 
deals with the quantum of reservation. Chap- 
ter six is devoted to the evils of casteism and 
chapter seven suggests some measures for imme- 
diate implementation to streamline the reserva- 
tion policy at the same time striking a balance 
between the juxtaposed rights, that of the 
weaker sections for special treatment and that 
of theother sections based on merit, Incidentally 
the author explains the concept of. reverse dis- 
crimination considered in the U. S. Sapreme 
Court decision in University of California v. 
Bakke, dated 28th June, 1978. 


The assesments of the author that backward- 
ness js not the problem of the lower caste only 
(p. 117); the framers of our Constitution appa- 
rently failed to foresee and comprehend that 
the system of job-reservation would be exploi- 
‘ted by the political leaders for their political 
reasons and it would take an eternal shape? 
(p. 128): once a caste is accepted аз а back- 
‘ward class there is no formula for declassifying 


it? (p. 132) etc., are indisputable. The author 


has no panacea or ready made solution to the 
problems arising out of caste reservation but 
he has made valuable suggestions to stream- 
line the reservation policy: (1) The basis of 
reservation might be caste coupled with some 
economic criteria, but not caste alone or poverty 
alone. (2) Reservation should be only for those 


sections who have economic, educational, social 
e ` 
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ard environmental handicaps, to the under- 
developed or developing. groups, (3) Backward-- 
ness should be determined on data collected 
after full investigation with a time-bound pro-- 
gramme to bring the backward sections at par 
with others. (4) The quota of reservations 
should be within reasonable and sensible limits 
(5) Reservation should not go on  indefinitely- 
and a time-limit should be fixed. (6) Wards of 
Cabinet Ministers, Members of Parliament. 
and the legislatures, Class I and Class 11 offi- 
cers, civil servants. highly placed executive: 
officials in banks, nationalised undertakings ог: 
companies, those paying income-tax or are 
otherwise well off, businessmen, engineers,. 
doctors and those owning land, tractors and 
tubewells etc. irrespective of their caste or com- 
munity should not have the benefit of геѕег-. 
vation. (7) The State should not act on the 
assumption “once backward always back- 
ward” etc. 


The author's treatment of the subject is objec- 
tive and balanced; realistic and  perspicacious,, 
luminous and thought provoking. 





XIII. Motor Acatpent Compensation by- 
A. S. Bhatnagar. [P.S.S. Publications, Hanuman. 
Road, P.O. Shamli (U.P.) 247776,] First: 
Edition, 1980. Price Rs. 40. 


Fast moving vehicular traffic is the order of 
the day. Thousands of automobile accidents. 
occur resulting in the deaths of a large number: 
of persons annually ог jn serious injuries to 
them. The causes of such accidents are multi- 
farious. The Indian highways are among the 
top killers in the country and the law seems to 
be dead in this milieu. Compensation to the- 
victims should they survive or to the members 
ofthe family for the loss or incapacitating of 
the breadwinner, actual or potential, is more 
than a legal problem; it is a human problem.. 
Ignorance oflaw and non-familiarity with the- 
procedure to be followed constitute an additi-- 
onal handicap to the concerned persons. The 
instant book is designed to explain how to claim, 
contest and assess motor accident compensation. 
Til the enactment of sections 110 to l110-F' 
of the Motor Vehicles Act by the Motor Vebi». 
cles Amendment Act С of 1956 all claims 
relating to fatal motor accidents were governed 
by the Fatal Accidents Act of 1855 and had. 
to be brought only in civil courts. This tortu-- 
ous remedy has given place to a cheap and 
expeditious remedy: by resort to the Motor- 
Accident Claims Tribunal set up under the: 
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1956 Act by the injured persons or their legal 
representatives as the case may be. Where the 
.claim includes a claim for compensation in 
respect of damage to property exceeding 
Rs. 2,000 the civil Court and the Claims 
Tribunal have concurrent jurisdiction and the 
claimant has an option to choose the forum. 


The book under notice consists of 15 Chapters. 
Chapter Í traces the evolution of the law relat- 
ing to compensation in respect of accidents in- 
volving motor vehicles, Chapter 2 states who 
can claim compensation and Chapter 3 how to 
claim. Chapter 4 states where to file the 
claim ; Chapter 5 deals with inquiry into appli- 
cation for compensation and Chapter 6 discus. 
ses negligence. Chapter 7 is devoted to insu- 
rance against third party risks and Chapter 8 
considers the liability of the insurer, owner and 
driver. The vicarious liability of the state is 
dealt with in Chapter 9. How to assess com- 
pensation is explained in Chapter 10. Chapters 
12, to 14 deal respectively with Appeal, Revi- 
sion and Recovery of money due under an 
award. Chapter 15 is concerned with the 
power to make rules under the Act. The 
Central Government is empowered by section 
111 to make Rules for the purpose of carrying 
into effect the previsions of Chapter VIII of 
the Motor Vehicles Act and section; 111-А 
gives power to the State Government to frame 
rules for carrying into effect the provisions of 
sections 110 to 110-E. Case-law up to March, 
1980 has ‘been taken into account in the exposi- 
tion by the author. The Form  ofapplica- 
tion for claiming compensation prescribed in 
the different States of the country is set out in 
an Appendix. 


While the author has referred to deduction 
for share in joint family property left by the 
deceased in determining compensation, he 
could have also discussed the propriety of taking 
into account property which claimants may 
inherit on the death of the deceased while 
determining the loss of pecuniary benefit arising 
out ofthe death of the deceased. If that waa 
justifiable, it would mean that where a man 
having considerable properties and other assets 
dies, the tortfeasor may not be liable to. pay 
any compensation to the heirs of the deceased 
while there will be such liability if the deceas- 
ed had died without substantial means. . The 
book on the whole contains a neat and help- 
ful presentation of the principles’ and will 
prove to be of general interest to one and all. 


— a —— 
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XIV. тне Prevention or Боор ADULTERA” 
TION AGT wir& RuLEs (CENTRAL AND STATES: 
by Н. L. Capoorand D. D. Seth. (Published. 
by Law Publishers Sardar Patel Marg, Alla- 
habad-211001.] Ist Edition, 1980, Price 
Rs. 110. 


In his craze for making money man ойе! 
adopts unworthy means, Adulteration of food’ 
stuffs is one of the most despicable means. 
resorted to. It is not only a menace to public. 


‘health but an unpardonable crime against hu- 


manitv. Since its enactment in 1954, the 
Prevention of Food Adulteration Act has been. 
amended many times to plug loopholes and 
to make its provisions more effective in con- 
trolling the evils of food adulteration. With the- 
advancement of science and technology every- 
thing ranging from beverages, foods and food 
Btuffs to medicines and life-preservatives, pack- 
ed and issued through sophisticated processes 
from the manufactory to the consumer at difíe-- 
rent stages have become prone to adulteration, 
so much so, joint trial of manufacturers, distri- 
butors and retail-sellers are now heid. 
The Amendment Act of 1976 inserted 
sections 16-A and 16-B in the principal Act 
providing for deterrent punishments like life 
inprisonment, and under section 17, in the 
case ofa company, not only an individual 
nominated by the company can be held liable 
for adulteration but even the directors, mana-- 
gers, secretaries and other office-bearers аге. 
made responsible and Jiable to punishment 1n 
certain cases. Under sertion 23, the Central 
Government can make rules; likewise under 
Section 22-A the Centra! Government can give 
directions to State Governments implement the 
scheme of the Act and in accordance there- 
with the latter may frame their own rules. 
The collection of all these materials and ex-. 
pounding the provisions of the Act taking into 
account proliferating case-law has become an 
immense business. 


The instant book provides commentaries on the 
provisions of the Act brought up to date in 
the light of the judicial decisions. The Rules 
framed under the Act are also given with 20 
Appendices. The presentation of the subject is 
exhaustive. Though a considerable number of 
decisions have been cited, some, which deserve 
inclusion seem to have been passed over such 
as Rajan v. State of Keral:, 1979 Ker. L.T. 658, 
holding that where the prosecution succeeds in 
showing that the accused sold adulterated 
articleof food, it need not further establish that 
the article was harmful to the healh of the 
Ф 
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person consuming it; and Ram Chandra v. Stute af 
Rajasthan, 1979 Cr. L.J. 419, indicating the pre- 
sent day approach to the question of sentence— 
"This crime (adulteration of milk) is very seldom 
‘detected, because it is practised unnoticed and 
a large majority of such adulterations remain 
undetected. If the Courts show unwartant- 
‘ed and wholly misplaced mercy for giving any 
benefitto these culprits who commit the crime 
mercilessly and ruthlessly by repeating it . the 


Courts are guilty of indiscreet and unintended . 


abetment of such social crime might have been 
cited. Allin all, the book gives a complete 
treatment of the subject in allits aspects and 
phases. The book should prove useful to the 
bench and the bar, the departmental authorities 
and tothose who have anything to do 
with the subject. 


—À i — 


XV. EmxGLisH LAW AND Евемсн aw by 


. Rene David. [Publishers: Stevens and Sons. 


London; Eastern Law House, Calcutta) 1980. 


The book is a comparison in substance of 
English and French Law. It contains the 
‘Tagore Law Lectures delivered under the 
auspices of the Calcutta University. The 
comparison is made under eleven titles: (1) A 
Law of Remedies and a Law of Rights. 
(2) Cadified Law and Case Law. (3) Structure 
and Divisions of the Law. (4) Courts and 
Lawyers. (2) Procedure and Evidence. (6) 
Constitutional Law. (7) Administrative Law. 
(9) Law of Contract. (9) Mercantile Law. (10) 
Law of Torts. (11) Labour Law. 


Common law and civi law, ie, the Eng“ 
lish and the French systems of law have pra- 
vided the models for practically all the coun- 
tries of the world. Despite the geographical 
propinquity between the countries English 
Common Law and equity have developed 
separately from the civil law of the continent. 
It is only in recent times that specialised 
Studies have been undertaken in regard to 
the development of these systems in their com- 
Parative aspect. 


According to Prof. Rene David, the divorce 
between the English and Continental systems 
of law was not deliberate but was due to 
differences in the matter of administration of 
justice. Arising out of the assurances of the 
Norman Conquerors to be respectful of ancient 
customs and allow the continuance of the 
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* County Courts, resort to the Royal Courts was 


possible in exceptional cases only and there 
was also the need 
Gbanceilor and to' keep within the frame- 
work of forms of action. Though the early 
customs and customary Courts fell gradually 
Into decay the common law principles recogni- 
sed by the Royal Courts could emerge only 
through individual eases and subject to the 
suffocating procedural constraints. The law 
developed as case law; remedies precede 5 rights 
was the basic axiom of the common law. The 
evolution on the continent was altogether 
different; justice was administered on the basis 
of reason. Procedure was reshaped with the 


_adoption ofa new law of evidence based on 


a system of rational proof. Procedure was 
regarded as being no more than a servant 
of the law. The law represented a model 
body of rules independent of the procedure 
followed and of the decisions made by the 
Courts. In sum, accerding to Prof. Rene 
David, the English Common Law has arisen 
asa bunch of devices having the practical 
purpose of bringing controversies to an end 
whereas the civil law has presented itself as a 
system teaching which rights and duties ought 
tobe recognised in society according to an 
ideal of justice. "Though forms of action were 
abolished in England in 1852 and since then 
English lawyers bave shifted increasingly from 
the technicalities of procedure to the considera- 
tion of substantive law, Prof. Rene David 
cites Maitland's dictum: “We have buried the 
forms of action, but they still rule us from their 
graves”. Common law has developed as case law 
where no legal rule can exceed what is neces- 
sary for adjudication of a casessit is an “ореп 
system? the evolution of which proceeds 
through a technique of distinction; civil law 
on the other hand has regarded cases as no 
more than opportunities for Judges to apply the 
rules proposed by legal science and adopted 
the technique of interpretation of the rule. As 
with theatrical plays, literary works and 


music so alsoin the cage of a statute the text - 


may remain the game, but it may be charged 
with a new meaning and subject to a new in- 
terpretation in the setting of the society: Prof. 
David's view, that in a welfare State where the 
law will be used to work out a revolution in 
society, the continental concept of a legal rule 
has to be accepted will find general agreement. 


Prof. David observes in the introduction 
“Му purpose is to consider a variety of 
branches of the law and to investigate in such 


to Obtain a writ from the . 


- 
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branches what is, in England and in France 
the present state of the law and which diffe- 
rences are to be noted there between the two 
systems ; and it is also to consider what is the 
prospect of seeirg the oppositions of older 
times being attenuated or disappear in a world 
where international relations call for more 
uniformity than ever". The questions posed 
whether these systems have outgrown their 
need to retain their entities and whether it 
would be wise to adopt one or other system or 
resort to adaptation of them both to work Out 
justice in modern society are very pertinent 
and thought provoking. The instant book is a 
scholarly presentation and a useful addition 
to books on Comparative Law. 


———MÀ MÀ. ——À 


XVI. B B. Mitra onthe Guardians and Wards 
Act, 1890. Twelfth Edition. (Published by 
Eastern Law House, Calcutta.] 1980 Price 
Rs. 80] 7 8: $ 16. 


"The general theory of the sovereign's duty to 
protect his subjects involves the recognition 
-of a regiduary jurisdiction in him to take care of 
their property and welfare. Kalidasa referréd 
to this duty in the Sakuntalam when he said of 
‘Dushyanta: Whichever dear relative a sub- 
ject hapened to lose King Dushyanta will fill 
that person’s place except where it will be 
‘sinful to do so". Guardianship over minors 
was thus part of the sovereign’s duty to his sub- 
jects and the institution was well known to 


the Hindus from early times. The joint 
family system bzing the normal condition 
among Hindus the manager or karta was 


charged with the responsibility, control and 
care over infants and matters relating to them 
were to beregarded not so much asa matter 
-of right vested in particular persons but more 
as a question of the welfare of the minors. 
‘One of the recent decisions emphasising this 
„Principle is Rosy Jacob v. Jacob A. Chakramakkal, 
1973 §.C. 2090. The Guardians and Wards Act, 
1890 states the principles relating to the appoint- 
ment and declaration of guardians as well as 
«their powers and duties. 


The instant book provides commentaries on 
‘the provisions of the Act. The gradual deve- 
lopment ofthe legal concept of guardianship 
із traced in a separate chapter adverting to 
‘Hindu law, Roman law, English law the law 
їп the U.S.A. and ‘Mohamedan’ | law. 
Та Appendix А the Rules framed by the High 
Courts of Bombay, Calcutta, Madras, Patna, 


THE MADRAS MAW JOURNAL 


35 


Punjab, Mysore are given as well as the pro- 
visions of related Acts like the Indan Majority 
Act, the Hindu Minority and Guardianship 
Act aud the West Bengal Children Act, 1959. 
Appendix B furnishes variouss specimen 
forms. Case law, English and Indian has been 
taken into account in the annotations on the 
provisions Of the Act. 


The statement at page 1 that during the 
Vedic age the wife was given a position of near 
subjugation under the husband and in the 
Rig Veda there are instances of her being trea- 
ted as near chattel is debatable in view of the 
description in the 10th Mandala of the wife as 
the Queen of the house. At page 10 it is 
stated that section 5 (i) of the Hindu 
Marriage Act enjoins that for the purpose of 
the solemnisation of a a Hindu marriage the 
bridegroom must complete the age of 18 years 
and the bride the age of 15 at the time of the 
marriage. This has missed the fact that the 
ages have been raised to 21 years and 18 
years respectively by the Child Marriage 
Restraint (Amendment) Act IL of 1978. At 
page 15 it is observed that the order of pre- 
ference of relations of a Hindu minor to give 
consent to marriage has been indicated in 
section 6 of the Hindu Marriage Act. The 
observation has failed to note that the section 
has been omitted hy the Child Marriage 
Restraint (Amendment) Act, 1978. section 6 
and schedule. At page 45 it is stated that 
“section 11 ofthe Hindu Minority and 
Guardianship Act, 1956, enacted in express 
terms that after the commencement of the 
said Act no person other than the de facto 
guardian has the right or authority to do any 
act in disposing of or dealing with the property 
ofa Hindu minor." Obviously the term “‘de 
facto guardian” in the statement should be “‘de 
jure guardian". Unless corrected the statement 
asit stands will be wrong and misleading. 
There is-no point either in referring to the 
decisions on the powers of a de facto guardian 
under Hindu law, twenty-five years after the 
enactment of section 11 precluding his dealing 
with a minor’s property, the inhibition extend- 
ing also to a minor’s undivided interest in joint 


‘family according to recent decisions. Again 


there seems to be no reference to the decision 
in Om Parkash v. Child Welfare Board, 1980 Del. 
137, holding that an application under section 
10 of the G. and W, Act will not be competent 
against a statutory body such as the Child 
Welfare Board created under the Children Act 
and that there can be no claim or right to 
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the custody of a child committed to its 
oster care. These apart, it is to be noted 
that the instant book furnishes detailed discus- 
sion on various topics involving the rights, 
duties, liabilities and obligations of the guar- 
dians vis-a-vis his wards. The book should 
serve as a useful guide on the subject. 


—F eee 


ХУП. Nanprs Стун. Reapy REFERENCER, 
Second Edition, 1980. [Published by Eastern 
Law House, Calcutta.] Price Paperback 
Rs. 132; Casebound Rs. 180. - 


Case law explosion comprising a vast filed sets 
the lawyer a laborious and time-consuming 
‘task to find the decision that he wants. 
With the passing of years no doubt many 
decisions become obsolete but more decisions 
introducing refinements and nice distinctions 
also crop up. A ready reference work in such 
cireumstances will prove a desideratum, The 
instant book is designed to serve the need. It 
has made a fairly exhaustive collection of nota- 
ble judicial precedents under as many as thirty- 
eight titles of Civil and Constitutional laws with 
an up-to-date coverage. It contains among others 
the following titles: Accident Claims (Motor 
Vehicles and Railways) Accounts; Administra- 
- tions Adverse Possessions Carriers; Civil Proce- 
dure Code; Constitution of Indias Construc- 
tion of Documents; Contract ; Domestic Tribu- 
nal; Evidence; Family Arrangements; Hindu 
Law; Insolvency; Mahomedan law; Marriage 
and Divorce; Partnership; Specific Reliefs 
Transfer of Property; Sale of Goods; Trusts 
etc, 


The enunciations are pointed and crisp. One 
or two matters require revision. At pase 498 
it is stated that where a Hindu widew obtains 
by compromise a life-estate in lieu of a money 
decree for maintenance with a charge on pro- 
perty, the case falls under section 14 (2) of the 
Hindu Succession Act, citing A. I.R. 1969 
A. P. 300. But this decision has been over- 
ruléd in 1977 S. C. 1944. Likewise at page 
499 the reference to A.I.R. 1972 Mad. 276 
can nolongerhold good in view of the Sup- 
reme Court decision overruling it in А.І. R. 
1977 S. C. 2824. In regard to age of marriage 
under the Hindu Marriage Act, it is stated at 
page 710 **Marriage of bridegroom below 18 
years and bride below 15 years is void ab initio 
citing A. I. R. 1975 A. P. 193. But this deci- 
sion has been ‘overruled in A. I. R. 1977 
А. P. 43(F. B.), which itself has been referred 
to immediately above the concerned statement 
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cause confu-- 


to lay down the contrary position. 
to overruled cases is likely to 
sion and may be avoided. 


The book is theresult of prodigious labour- 
and bears the imprint of scholarship and 
industry. 


ХУШ. B. B. MirRA oN тне Limrrarion Аат, 
Eighteenth Edition by A. С. Sen. 1980. 
[Published by Eastern Law House, Calcutta. P 
Price Rs. 148: 715: $ 30. 


Though a statute of limitation is, in the 
words of Lord Kenyon, a statute of repose- 
yet it does not ordinarily preclude а person 
from litagating a matter, before the Court: 
or from bringing up a matter for the formal 
decision of a Court. Limitation, therefore, 
cannot affect a Court's Jurisdiction but merely 
regulates the time within which a Court's: 
powers are to be invoked and hence it does. 
not take away any powers of the Court either. 
Again a new law of limitation providing a 
longer period cannotrevive a dead remedy, 
nor Can it suddenly extinguish a vested right 
of action by providing a shorter period of limi-. 


‘tation. [New India Insurance Co. Ltd. v. Shanti 


Misra, 1976 S. C. 237]. The Limitation Act 
of 1963 which currently provides the law of 
limitation has been in force for about 18 years: 
and interpretation of its provisions has given. 
rise to a mass of case law; Many books have 
been written commenting on the law of limi-- 
tation. The instant book is one of them. A.. 
good book on the Limitation Act is а sime: 
qua non for a practising lawyer. 


Four tables have been provided in the present: 
work at the commencement showing how the 
sections and articles of the Limitation Act of: 
1963 correspond with those of the 1908 Act 
and vice versa. An up-to-date text of the 1963; 
Act is also given. 


Inasmuch as a commentary is not a mere digest: 
of case law, the decisions have been earefully- 
screened and only those as are likely to help 
a practising lawyer have been included, full 
weight being accorded to the Supreme Court 
decisions. The commentaries give a lucid 
exposition of the legal principles. The subject 
index is methodical and shows a high degree 
of precision. The book can justly be regard- 
ed as a standard book on the subject of 
limitation. 


1] ` THE MADRAS 
ХІХ. N. D.Basu's Law or’ INJUNCIIONS 
Forth Edition by S. K. Bose. [Published by 
Eastėrn Law House Private Limited Calcutta- 
700013]. 1980. Price Rs. 80£ 8: $. 17. 


Injunction is a most valuable and impor- 
tant judicial process whereby a party is order- 
ed to refrain from doing or to do a parti- 
cular thing. The former is restrictive and the 
latter mandatory. It is the only judicial in- 
-strumentality for the prevention of wrong. It 
is an equitable remedy whose origin goes back 
to the “‘interdicts’ of Roman Law. The 
‘principal function of an injunction, is to fur- 
nish preventive relief against irremediable 
xmischief or injury. In India the law as to 
injunction is contained in the Specific Relief 
Act and the Code of Civil Procedure. Injun- 
-ctive relief has developed considerably but the 
. jaw even today remains the same іп regard to 
the principles controlling the grant of injunc- 
‘tive reliefs. 


‘The book under review consists of 34 Chapters 
of which the first five are of an introductory 
character. Chapter 33 deals with practice 
and procedure. Chapter 34 incorporating 
separately the statutory provisions relating to 
"injunction is an addition in the present edition. 
"The intervening chapters are devoted to injunc- 
tion in relation to the different classifications 
‚оѓ obligations arising out of trust, contract 
and torts. Injunction is a discretionary re- 
lief and therefore much case law has deve- 
loped round the award of the relief, The 
author has quoted profusely not merely from 
the early standard books but also from judi- 
cial decisions, both English and Indian. The 
book under review contains a thorough and 
.exhaustive study of the subject analytically, 
‘апа іп depth. The present edition has fully 
maintained the level of the previous editions. 


— M — 


"CX. Mayumper on Prarnts by Ajit 
Majumder. , Second Edition, 1980. [Published 
bv Eastern Law House, Calcutta.] Price 
‘Rsa 118:£ 10:3 20. 


The pleadings ascertain precisely the points 
_of contention of parties. The terms ‘plaint and 
complaint, though synonymous and involving 
the element of lamentation and melancholy 
have in practice come to be associated, the 
former with moving the civil Court for relief 
and the latter with a criminal Court. The 
iplaint is the document by the presentation of 
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which a suit is instituted and the averments 
in which, form the basis for any relief. A 
plaint will be rejected if it does not disclose 
a cause of action or is undervalued or is 
barred by any law. Plaint has therefore to 
be very carefully prepared; likewise the 
written statement. 


book under review was first 
published as plaints and complaints volume 1 
(Civil), itis named in the current edition as 
plaints. The book consists of 3 Parts. The 
first is on pleadings generally, structure of a 
plaint, structure of a written statement, party’s 
address signature, ` verification of pleadings, 
parties to suits and particular types of suits. 
The exposition of the principles and norms 
is simple and lucid. Part II is devoted to forms 
of plaints relating to suits of various cate- 
gories like suit for accounts, suit on acknow- 
ledgment, suit for administration by a cre- 
ditor, suit for wages by master of steamship, 
suit for setting aside an adoption, suit in 
respect of agency etc., providing in all 308 
forms. Part III provides models of major 
petitions, including writ petitions and memo- 
randa of appeals, totalling 134. They cover 
enactments like the Guardians and Wards 
Act, the Indian Lunacy Act, the Provincial 
Insolvency Act, Marriage and Divorce Acts, 
Arbitration Act, Motor Vehicles Act, the 
Registration Act and the Code of Civil Proce- 
dure. At the end of the forms brief and 
precise notes are given. The forms are so 
prepared that they can be adopted to meet a 
purpose other than the one for which it is 
specifically meant. The forms provided bear 
the imprint of one with considerable expe- 
rience at the Bar. Relevant case law is also 
mentioned. The book should prove to be of 
immense assistance to junior members of the 
Bar in particular. 


XXI. INTERPERSONAL CoNrLIGT oF LAws: 
INDIA PAKISTAN AND BANGLADESH by David Pearl 
[Publishers: Stevens and Sens, London; 
N. M. Tripathi Pvt. Ltd., Bombay.} 1981. 


Parties to a transaction may belong to different 
countries having their separate and indepen- 
dent legal systems with different rules applica- 
ble to similar relations. In such cases it be- 
comes necessary for a Court to decide at the 
very start whether it has jurisdiction and if it 
has, wbich legal system would be applicable 
tothe case. Sometimes it has also to consider 
whether a Judgment of a foreign Court already 
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given would bind the parties before it. These 
are topics of Conflict of Laws. Personal law 
clings to a person through a particular nexus 
with a legal regime like race, religion, tribe, 
nationality, domicile and residence. Conflict of 
Jaws can arise even between two persons belong- 
ing to the same religion. T'wo persons may be 


Muslims belonging to different schools or sects. 


governed by different rules of law. Inter- 
personal conflicts of law may thus exist within 
the same class of people. Equally such conflicts 
may arise where two Muslims belonging to the 
same schoolor sect have yet different princi- 
ples of personal law applicable to them by rea- 
son of their membership of two different coun- 
tries like India and Pakistan. Where such con- 
flicts arise, what norms are applied by the 
Courts or statutes and why, in the solution of 
the disputes become an interesting topic of 
study. 


In the instant book the author seeks “to extract 
from the case law and the statute books of 
India, Pakistan and Bangladesh a number 
of valid rules which are used by the Judges, 
either consciously or unconsciously, in order to 
decide on the applicability of one of the two or 
more competing laws." The author reaches in 
the process the. conclusion that “the rules, to no 
small extent, reflect the ideological aspirations 
of Islam mn the case of Pakistan, and the secu- 
lar state in the case of India" (р.4). At page 
149, the author states: “Тһе Special Marriage 
Act (1954).. adopts a procedure to enable 
individuals who would normally be governed 
by a law peculiar to themselves to opt fora 
law of more general application", “ап interest- 
ing stratepen", *'closer to the main purport of 
Article 44 (p. 148) and opines that India has 
not quite reached the stage where the “concept 
of choice" would be replaced by a uniform 
civil Code. As to Pakistan he observes (p. 165) 
“One religion is such a powerful force in the 
fight for the survival of the country that reform 
of the personal law of that religion has been 
difficult and will remain difficult.” 


It is amerit of this book that the entire sub- 
ject of a particular branch of personal Jaw is 
viewed completely in one place examining the 
conflicts involved therein, first from an inter- 
State angle and then from the angles of religi- 
ous, class or regional differences. The book 
makes stimulating study throughout. 
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XXII. Desouza’s Forms AND PRECEDENTS OF” 
Convevanoinc. Eleventh Edition | Publishers : 
E Law House, Calcutta-700013.] Price 
Rs. 115. 


Conveyancing is an art. It is an important part 
of a lawver's equipment. Bad conveyancing is. 
a fruitful source of litigation. There are not 
many goods books in this country with high 
reputation iike Prideaux's Precedents in Con-- 
veyancing er Gibson’s Conveyancing. Skill 
In Conveyancing requires an adequate mastery 
of the background iaw also. 


The book under review sterms from practica 

experiencing in conveyaacing work. The book 
is divided into two Parts. Part I is devoted 
to conveyancing and other Instruments and 
Part II deals with Major Petitiops to Courts. 

Starting with an Introduction covering History 
of conveyancing, capacity to convey, Opera- 
tion and restraint on transfer, General require- 
ments of deeds of transfer, Execution, Attesta- 
tion etc., Part I addresses itself to Sales; Flat 
Ownership System; Mortgages and Pledgess. 
Leases; Exchange; Will; Trust; Miscellaneous 

documents; Release; Partition; Partnership; 

Arbitration: and Award; Guarantees; and 
Indemnities; Negotiable Instruments; Bonds; 
Apprenticeships Power of Attorney; Agree- 
ment, Hire-Purchase, Receipt and Acknowiedg- 
ment; Notice; Transfer of debutter property and. 
Transfer of wakf Property: Part II adverts to 
Testamentary Petition; Guardianship; Insolv- 

ency; Divorce; Nullity of Marriage and 
Judicial Separation; Lunacy; Petitions under 
Labour Laws; Registration ofa Co-operative 

Society; and Miscellaneous Documents. At 
the beginning of each subject a statement of 
relevant principles of law relating to it is made 

followed by model Forms. Bearing in mind 

that the task of a lawyer is not so muchto 
know the law on any particular subject as to 

know where to find it, the instant book has 
endeavoured to guide the lawyer in that dire- 
ction. Being designed not to serve as an Intro- 
duction to Conveyancing for use of law stu- 
dents but to assist legal practitioners, the book 
has treated the subject of Conveyancing from 

the practical and utilitarian angles. The fact 
that over a span Of about 45 years it has passed. 
through eleven editions vouches for its popula- 
rity. 


ә 
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XXIII. LgoruRES ON CRIuINAL PROCEDURE 
by R. V. Kelkar. (Published by Eastern Book 
Company, 34, Lalbagh, Lucknow, 226001] 
1980. Price Rs. 25. 


Criminal law is an important agency of social 
control and is a faithful mirror of the civilisa- 
tion of a community. Criminal procedure 15 
а vital part of penal law concerning itself 
with the enforcement of such law and provid- 
ing the machinery therefor. It is procedure 
that spells much of the difference between the 
rule of law and the rule of whim and caprice. 
But at the same time procedural 
*are the hand-maid aud  notthe mistress, a 
ubricant and not a resistant in the adminis- 
ration of justice.” 


The instant book gives a topic-wise treatment 
"of the subject, consisting of twenty lectures 


covering ali the important aspects of the Cri- 


minal Procedure Code, 1973. Itis designed 
for cla:s-room instruction and the exercise 


added at the end of each chapter should prove ' 


useful to the students. The principles are 
set out lucidly in the light of important 
decided cases highlighting those principles. 1t 
may be added that the decision of the Supreme 
Court in Bai Jahira's case 1979 S.C. 362, cited 
by the author at page 349 isfollowed and 
supplemented by that Court in Fulzunb: v. 
Khader Vali, (1981) 1 S.C.J. 199, where it 
observes: “Тһе liquidated sum paid at the time 
of divorce must be a reasonable and not an 
illusory amount and will release the quondam 
husband from the continuing liability, only if 
the sum paid is realistically sufficient to main- 
tain the ex-wife and salvage her from destitu- 
tion which isthe anathema of the law. This 
perspective of social justice alone does justice to 
the complex of provisions from section 125 to 
section 127 of the Ciriminal Procedure Code." 
To capture and hold the interest of the students 
the seminal facts of he leading decisions could 
also have been given. The book isa welcome 
publication and should prove useful to students 
and teachers alike asa dependable guide on 
the subject. 


XXIV. Saua4*s Orrminat Rersrence- by 
A.N. Saka, Second Edition, 1979. [Published by 
Eastern" Law House Private Ltd. Calcutta 
700013.) Price Rs. 110. 


This book of 1033 pages is mainly a compila- 
ton of case law under various statutary provi- 
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' sions bearing оп or touching criminal liability, 


law and procedure intended to serve asa 
ready reference. The compilation covers Inter- 
pretation of Statutes; constitutional principles 
of Criminal Liability; General Principles of Cri- 
minal Prosecution; Arms Act, 1959; Army Act 
1950; Child Marriage Restraint Act. 1929: The 
Companies Act, 1956; Contempt of Courts Act, 
1971; COFEPOSA Act 1974; Copyright Act, 
1957; Criminal Law (Amendment) Act 1952; 
Code of Criminal Procedure, 1973; Customs Act, 
1962 ; Essential Commodities Act, 1955; Explo- 
sives Act, 1884; Explosive Substances Act, 1908; 
Factories Act 1948: The Foreigners Act, 1949s 
Identification of Prisoners Act, 1920: Indian 
Electricity Act, 1910; Indian Evidence Act, 
1872; Indian Penal Code, 18603 Motor Vehicles 
Act, 1939; Prevention of Corruption Act. 1947; 
Prevention of Food Adulteration Act, 1955; Pro- 
hibition Law; Provincial Insolvency Act, 1920; 
Public Servants (Inquiries) Act, 1850; Railway 
Property (Unlawful Possession) Act, 1966: 
Special Marriage Act, 1954; Suppression of 
Immoral Traffic in Women and Girls Act, 1956 
and Extracts from Police Regulations, Bengal. 
The coverage may not be exhaustive of legisla- 
tion containing penal provisions but is fairly 
full. The author has at some places, in foot 
notes, given brief criticisms of decisions and indi- 
cated that they require reconsideration. There 
is a brief and interesting reference to Mahom- 
dan Criminal Jurisprudence at pages 666-667 in 
Surveying the historical development behind the 
Indian Penal Code. There is a glossary of Latin 
technical and other terms adding to the utility 
of the work. The Addenda bring up to date 
the cases digested. The book is a useful publi-. 
cation, particularly helpful to lawyers. 


es Mm 


XXV. Commerorat REFERENCE by K.Venkoba 


. Rao, 1980. [Published by Eastern Law House, 


Calcutta-700 013.] Price Rs. 135: £10: $20. 


The instant book with about 1160 pages of 
running matter, corrigenda of about IO pages 
and Supplement of more than 325 pages, covers 
the whole spectrum of case law oí commercial 
tities, in 70 chapters, also taking in allied laws 
like labour laws, economiclaws, insurance laws 
customs excise etc. These apart there isa His- 
torical introduction packed with information 
anda masterly subject index takingin the 
minutest details and leaving no matter latent. 
The seventy chapters cover Accident Insurance;. 
Apprentices Act, 1961; Arbitration Act, 1940; 
Banking; Banking Regulation Act, 19495 Bill 
of Lading and Charter Parties; Carriage by- 
ө 
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„Air Act, 1972; (The Indian) Carriage of Goods 
iby Sea Act, 1925; Carriers Act, 1855; Central 
Excise and Salt Act, 1944; Code of Civil Pro- 
cedure 1908; Companies Act, 1956; Conflict of 
‘Laws; Contract Act, 1872; Court Fees; Gus- 
toms Act, 1962: Dock Workers Regulation 
and Employment Act, 1948; Employees Provi- 
dent Funds and Family Pension Fund etc. 
Act, 1952; Employees State Insurance Act, 
1948; Essential Commodities Act, 1955; Facto- 
ries Act, 1948; Fidelity Insurance; Fire Insur- 
ance: Foreign Exchange Regulation Act, 1973; 
Forward Contracts (Regulation) Act, 1952; 
Government Contracts and Government Gom- 
panies; Hire Purchase Act. 1972: Imports and 
Exports (Control) Act, 1947; Industries (Deve- 
lopment and Regulation) Act, 1951; Industrial 
‘Disputes Act, 1947; Industrial Establishments 
{National and Festival Holidays) Act, 1958; 
‘General Principles of Insurance Law; Insurance 
„Асі, 1938; Land Acquisition Act, 1894; Liabi- 
lity Insurance; Life Insurance: Life Insurance 
‘Corporation Act, 1956; Limitation Act, 1963; 
‘Marine Insurance Act, 1963; Master and Ser- 
ant; Merchant Shipping Act, 1958: Mines 
Act, 1552: Minimum Wages Act, 1948; Mono- 
polies and Restrictive Trade Practices Act, 
1969 ; Motor Insurance; Motor Vehicles Act, 
1939; Motor Transport Workers Act, 1961; 
‘Negotiable Instruments Act, 1881; Part- 
nership Act, 1932; Patents Act, 1970; 
Payment of Bonus Act, 1965; Payment of Gra- 
tuitv Act, 1972; Payment of Wages Act, 1936; 
Property Insurance; Provincial Insolvency Act, 
1920; Railways Act, 1890; Registration Act, 
1908; Reinsurance; Securities Contracts 
(Regulation) Act, 1956; Sale of Goods Act, 
1930; Societies Registration Act, 1860; 
‘Solvency Insurance; Specific Relief Act, 1963; 
‘Stamp Act, 1899; Third Party Risks Insurance; 
Trade and Merchandise Marks Act, 1953; 
Trade Secrets; Trade Unions Act, 1926; 
Transfer of Property Act, 1882; Weekly Holi- 
. days Act, 1942 and Workmen’s Compensation 
Act, 1923. 


The author has always brought to bear a 
fresh outlook and approach in the books he 
has writiten on various subjects. In the book 
under notice also, being aware that the doctrine 
of judicial precedents in vogue in this country 
involves considerable labour and research to 
get at the necessary decison he has bya 
skilful use of sections, headings, etc., extracted 
- the essence of the case law under each Statute 
or under the common law in the absence of 
any statute and has not hesitated in the process 
-to draw upon decisions rendered in England 
. 
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and the countries subject to Common Law 
influence, thereby saving a lot of hunting up of 
precedentsby a legal practitioner and provid- 
ing him with ready reference. In subjects like 
Company law there is a judicious reference to 
Departmental circulars. Notifications made 
under the Customs,  Excise,etc. Acts and 
COFEPOSA Act have also been taken into 
account. The book will serve as a handy 
vade mecum for the user. 


XXVI. Tar Момороілеѕз Амо Restriarive 
TRADE Peacriazgs AoT by JV. К. Sen Gupita. 
Second Edition, (Published by Eastern Law 
House, Caleutta-700013.] 1980. Price Rs. 80: 
f 10:$ 20, 


Among the important pieces of economic legis- 
lation, the Monopolies and Restrictive Trade 
Practices Act, 1961, which has been in force 
sine Ist June, 1970, occupies a prominent 
place. The first country to attempt control 
by legislation of monopolies and restrictive 
trade practices was the U.S.A. The Sher- 
man Act passed in 1890 prohibiting combi- 
nations of all kinds declared illegal all con- 
tracts in restraint of trade and the monopo- 
lising or attempting to monopolise any part 
of the trade among the several states or with 
foreign countries. In 1914 were passed the 
Federal Trade Commission Act and the Clay- 
ton Act, the first of them setting up the 
federal trade commission with executive and 
enforcement authority, and the second pro- 
hibiting price discrimination, exclusive deal- 
ing arrangements. and tying contracts; 
acquisition of shares in another company; and 
interlocking directorates. In the United King- 
dom, the Monopolies and Restrictive Prac- 
tices (Inquiry and Control) Act of 1948 set 
up the Monopolies and Restrictive Practices 
Commission to initiate inquiries on reference of 
a case by the Government and suggest remedies 
to the Board of Trade. Then came the Restric- 
tive Trade Practices Act of 1956 establishing 
a new Court, the Restrictive Practices Court 
to adjudicate all cases brought before it by 
the Registrar of Restrictive Trade Practices 
whose duty was to register all such agreements 
and initiate proceedings before the Court on 
the ground that the impugned agreement 
was against the public interest. The effect 
of this Act was that the task of deciding what 
agreements or arrangements among business- 
men were against the public interest was 
removed from the  inquistorial purview of 
the administrative commission and thé. Govern, 
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ment and entrusted to the judiciary. The 
Monopolies and Mergers Act of 1965 enpower- 
ed the Board of Trade to prohibit mergers and 
amalgamations. The Indian Monopolies and 
Restrictive Trade Practices Act, 1969 drew 
inspiration from the British legislation but 
differs from it in several respects. To the con- 
cept of monopoly found in the U. S. and 
U. K. Acts, the M. R. T.P. Act has added 
that of concentration of economic power. 
The working of the provisions of the Act has 
been reviewed by the Rajender Sachar Com- 
mittee on Companies Act and M.R. T. P. 
Act appointed in 1977, which has made a 
number of recommendations to plug loopholes 
in the M. R. T. P. Act and also make some 
structural changes. 


The book under review provides a section- 
wise commentary on the provisions of the 
M. R. T. P. Act taking into account English 
American and Indian decisions. The author, 
endeavours to show how the crtticisms of the 
Act, either that itstifles industrial growth and 
is unnecessary or that it is ineffective to 
achieve its objects are often  misconceived. 
The Note to Practitioners given at the com- 
mencement focussing attention to the 
major issues in connection with the day to day 
working of the Act with which corporate 
lawyers, company secretaries and others are 
concerned is sure to prove helpful to those 
interested in the Act. The Introduction 
"Anti-Monopoly Law—A world perspective" 
shows how apart from the influences of the 
anti-monopoly laws of the Western World 
“a whole set of domestic. strands of policy, 
opinions and traditions came together in 
weaving the fabric ofour M. R. T. P. Ast.” 
The annotations are practical and helpful 
carrying assurance and authority. 


XXVII. ARBITRATION by Roy Chowdhury 
and Saharay, 1979 (Publishers: Eastern Law 
House Private Ltd., Galcutta-700013}. Price 
Rs. 80: 8 £:$ 16. 


Arbitration as a parallel mechanisim to the re- 
gular judicial machinery, leaving however the 
supervision and enforcement powers with the 
Court in respect of arbitration proceedings and 
awards, has been in vogue for a long time. 
It provides a cheap and relatively expeditious 
remedy. An arbitrator isa private extraor- 
dinary Judge chosen by consent of parties. 
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As pointed out in Crawford v. A. E. А. Prou. 
ting Lid., (1972) 1 All E. R. 1199, in a lti 
gation the defendant may remaininert but in 
an arbitration both the parties are respon- 
sible for speedy disposal of the reference. The 
Indian Arbitration Act, 1940, now governs 
arbitrations. [Foreign awards however are not 
governed by this Act but by the Arbitration 
Pretocol and Convention Act, 1937. 

The book under review is divided into six 
Parts. Part I contains the Introduction 
wherein the authors trace the origin and 
Modern development of arbitration law. Part 
II provides a sectionwise commentary on the 
provisions of the Arbitration Act of 1940. 
Part III deals with the different types of 
problems arising ia relation to arbitration 
matters and suggests solutions. Part IV is 
devoted to the basic rules of law emerg- 
ing from the English and Indian decisions. 
Part V contains an assortment of decisions of 
the Privy Council, the Federal Gourt and the 
Supreme Court bearing on the application 
‘of the basic principles of arbitration law, 
Part VI contains select English decisions. The 
Appendix furnishes High Court Rules, and 
Regulations of arbitral proceedings in difíc- 
rent Chambers of Commerce and Associations 
in India and elsewher:. A comparative table 
of the Indian and the English Arbitration 
Acts is also provided. Though quite a mass of 
case law, English and Indian, have been 
noticed, fairly important rulings like Re Willes- 
den Local Board and Wright, (1896) 2 Q. B. 412, 
holding that a declaratory award cannot 
be made a rule of the Court, Monirose Canned 
Foods Lid. v. Eric Wells Merchants Lid., (1973) 
8 W. L. R. 847, stating that an arbitrator 
should have power to make an award in 
currency other than sterling, Yusuf Sheriff 
v. Akbar Sheriff, 88 L. W. 516, deciding that 
from the fact that the arbitrator is the husband 
of one ofthe parties it cannot be assumed 
that the arbitrator will not be impartial, 
etc, may also have been noticed. The 
instant book, by and large, has incorporated 
a wealth of materials and treated the subject 
analytically and lucidly. The book is а welcome 
addition to the standard works on the subject. 


XXVIII. THEORY AND PRAQTICE ОР VALUA- 
TION by A. К. Mitra. [Published by Eastern 
Law House, Calcutta, 700013.] 1980. Price 
Rs. 85. 
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Broadly stated valuation is an  eslimation ог 
determination ofthe money value of any pro- 
perty or thing and valuer is the person who 
estimates the worth or price of the property. 
Scientific valuation of properties is relatively 
recent in this country but is becoming increa- 
singly important ever since taxes have come to 
be imposed on the possession and transfers of 
property inier vivos or by operation of law as in 
the case of testamentary or intestate succession. 
Property tax, gift tax, wealth tax, capital gains 
tax, death duties etc., apart from penal laws 
have been enacted imposing drastic penalties 
in case of wilful tax evasion. Saving excep- 
tional cases stemming from distress or pressure, 
transactions relating to property are based on 
mature thinking. A person cherishes his 
property for enjoyment or as a source of yielding 
profit on resale or as investment. The person 
may be a full or absolute owner, limited owner 
or owner with a clog or sharing the interests 
in the property as lessor and lessee. The 
property may beurban or rural; developing 
developed or undeveloped: vacent land or 
land, with structures; agricultural land, 
building sites etc. A myriad factors enter into 
the question of valuation, like locus, area, 
potentialities, demand, prospect etc. It is no 
longer a case of one man’s guess being as good 
as another man’s in the matter of valuation. 
Judicial decisions in England and India have 
recognised a number of norms for rating and 
valuation and in the matter of land acquisi- 
tion. No doubt the legislative injunction in 
taxing Statutes may not, except on pain of 
penalty, be violated, but itmay be lawfully 
circumvented” as recognised by the Supreme 
Court in C.. T. v. Raman and Ca, 1968 S С. 
49, It becomes therefore necessary for every 
property-owner to know the legal position to 
enable him to plan his affairs to the best of 
s advantage within the limitations set by 
aw. 


The instant book deals with the subject of 
valuation in 18 chapters under the following 
heads: (1) Open lands, (2) Cost of structures 
(3) estimates of typical buildings, (4) 
analysis of rates (5) Depreciation, (6) land 
and building method, (7) rental method, 
(8) valuation on profit basis, (9) leasehold 
interests, (10) ownerships with clogs, (11) selec- 
tion of measuring unit (12) popular miscon- 
ceptions, (13) life interests, (14) business units 
other than companies with quoted shares; part- 
tnership firms, (15) urban assets components of 
unquoted shares,(16) agricultural lands and 
farm houses, (17) valuation for direct taxes and 
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(18) important decisions. The author's approach 
is with the conviction that it is naive to 
presume that transactions in the property mar- 
ket are void of rational thinking or are not cap- 
able of mathematical analysis. He has 
discussed the several modes of valuation like the 
break-up method, land and building method, 
plinth area and cubical content method, 
income-capitalisation method. etc, The con- 
siderations that sway the minds of investors 
are analysed with the help of mathematical 
tables which are appended. In the chapter 
captioned "Important decisions" the relevant 
judgments elucidating the law of valuation are 
set out. The book under review has stated 
what  frima facie is technical in language 
facilitating understanding and sbould serve 
well all those interested in the subject. 


ХХІХ. CouprAxY Мец маѕ AND RESOLUTIONS 
by G.R. Datta, 3rd edition. 1980 [Published by 
Eastern Law House, Calcutta-700013]. Price 
Rs. 80/: £. 8: $ 17. 


The law апа practice relating to company 
meetings form an important part of company 
law. Various types of meetings have been 
provided for with penal consequences for infrac- 
tions in many cases A knowledge of the 
relevant provisions of the Companies Act and 
the Regulations of Table A to the Act is 
thus a “must” to all associated or having 
dealings with a company. Under the Act 
every company with a  paid-up share capital 
of Rs. 25 lakhs or more shall have a whole- 
time Secretary. Other companies may or may 
not have such a Secretary. Anyway wherever 
there is one he must be a person possessing the 
prescribed qualifications. It is true that he has 
no managerial functions but on him is cast the 
onerous duty of ensuring that the affairs of the 
company are conducted in accordance with the 
provisions of the Act and the articles of associa- 
tion of the company. 


In the preseat book, apart from setting out 
the principles of law and practice relating to 
company  mectings like Board meeting, 
Statutory meeting, Annual general meeting, 
Extraordinary general meeting, Requisitioned 
meeting, Shareholders' class meeting, Meetings 
of members’ and Creditors’ voluntary winding 
up,  Debenture Holders meeting, Liqui- 
dator’s meetings of creditors and  contri- 
butories and Court meetings of creditors and 
contributories, the author has also dealt with 
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the Board meetings of Regional Rural Banks, 
Club meetings, Gram Panchayat meetings and 
Municipality meetings. The justification for 
including these topics, at any rate the last two 
isnot quite apparent. Further in the case of 
the last two types of meetings, the statement 
of the law is with reference to theWest Bengal 
Panchayat Act, Rules framed thereunder and 
bye-laws on the one hand and the Bengal 
Municipal Act, 1932, and Calcutta Municipal 
Act, 1951 aad statutes made as regards 
meetings. These can have only a limited 
appeal outside Bengal. The position of the 
Company Secretary has been discussed from 
its several angles and aspects and the author 
has done well in providing a number of 
schedules, tables and lists which would be 
useful to the Secretary and for his convenience. 
The present edition contains more than 200 
illustrative forms of notices, agenda, minutes, 
reports, poll-papers, resolutions, еќс., 
enhancing the utility of the book to persons 
who have to conduct or deal with meetings. 
The book will be cf great assistance to profes- 
sionals and students of company law. 


— — Á—À 


XXX. Income Tax Ruuines by Chatur Vedi 
and Pithisaria [Published by the Eastern Law 
House, EL Price Vol. I Rs. 128, Vol. II 
Rs. 149. 


Two Volumes of the above book have been 
published. This book contains the Rulings on 
Income Tax Cases of all the leading Indian 
and Foreign Courts. This Publication for all 
practical purposes fulfills the role of a Digest 
devoted exclusively to tax cases. The rulings 
have been collected and given under appro- 
priate subject headings so as to facilitate easy 
reference. In other words as the author himself 
has expres:ed rightly it is а mirror-like exposi- 
tion to instantly locate and find the immedia- 
tely wanted material. 


The arrangement of the subject-matter adopt” 
ed by the author is perfect. Section 1 gives 
Cases on general topics pertaining to taxation 
like Powerto tax, Validity of Legislation. 
Interpretation of Taxing statutes etc. 
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The other sections have been arranged section- 
wise of the Income-tax Áctand the relevant 
rulings on each section have been given under 
appropriate topical headings. This arrangc- 
ment makes the book a ready reckoner and 
fulfills ‘along standing gap asaguide and 
instant help book’, 


Volume. I of the book deals with sections 1 to 
20 and Volume 2 with sections 28 to 36 of the 
Income-tax Act. Each volume contains at its 
end a topical general Index which will be use- 
ful and enhances the utility of the book. 


This book will be found to be useful by thc 
members of the legal professions particularly 
to those practising in the ficld of incomc- 
tax. 


ХХХІ. ArTER AssESSMENT PROGEEDINGS IN 
Taxation by Satyanarain Dokania. [Published 
by the Eastern Law House, Calcutta.] Price 
Rs. 100. f 8. $ 15. 


In the above book under review the author 
bas made a bold venture to collect the various 
provisions relating to appeals, revisions refer- 
ence and rectification and arranged them in 
order. He has alio added a useful commentary 
to these various provisions supported by the 
decisions of various High Courts and Supreme 
Court. 


Really it isthe aftermath of the assessment 
that creates problems to an assessee. The author 
has also pointed out and discussed in detail 
the various remedies that a tax payer can resort 
to under the Constitution. 


The arrangement adopted is good. The book 
is divided into various parts and the subject 
under each part is arranged in a svstematic and 
useful manner and dealt with thoroughly and 
exhaustively. The author has given іп Part II 
of the book the relevant extract from taxation 
Acts, Rules and the relative forms. At the end 
of the book the author has given a well-planned 
and neatly arranged subject Index which 
makes the task of reference to the book casy. 
This book will be of immense help and assist- 
ance to the tax payers, tax practitioners, 
chartered accountants and Auditors. 
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Introduction, —Law must be stable and yet 
it cannot stand still. It must march on. 
It ought to give answers which everywhere 
fit the facts like a glove and be reasonably 
certain and predictable. Yet it often appears 
arbitrary?. This is inevitable because law has 
to bear many burdens of human life in action, 
old and new, predictable and unpredictable. 
Law-making is undoubtedly almost exclusively 
the duty and function of the Legislature. 
Judicial legislation is interstitial but neverthe- 
less appreciable. "Through interpretation also 
law expands and grows. This process is what 
Tennyson described as law broadening from 
precedent to precedent. The pace and 
degree of the broadening depends largely on 
the psychology and outlook of the Judge deal- 
ing with particular fact-situations. Justice 
Sarkaria rightly reminds that there can be no 
precedents on questions of Ғасі A case is 
“no doubt” decided on its particular conspec- 
tus of facts, but when the facts materially vary 
the law selectively shifts its focus‘. 


Time was when the apex Courts had come 
to be looked upon as infallible and their state- 
ments of law as final. The infallibility was 
however only a myth. A former Judge of 
our High Court, Justice Ramesam used to 
point out how so eminent a Judge as Lord 
Moulton delivering the judgment of the Privy 
Council in the Medur Adoption case started it 
with the misleading statement that a Hindu 
widow in South India cannot adopt a son to 
her husband unless she had been authorised 
by him, whereas the settled law from the time 
of the Ramnad case was that even in the 
absence of the husband’s authorisation a widow 
could adopt with the consent of the husband’s 





— 


1. Roscoe Pound, Interpretation of Lega] 
History, p. 1. 

2. Prof. H. S. Lawson. 
Third Series. 

.8. Hazari Lal v. The State, (1980) 2 S.C.]. 319. 
-.4, Northern India Caterers ў. Lt. Governor of Delhi, 


(1980) 2 S.C.J. 105, 109. 


Ham'yn Lectures, 


MARCH OF LAW, 1980 


LAW JOURNAL. 


[1981 





sapindas. Even more incorrect were Lord 
Shaw's observations in Sahu Ram's case, that 
the pious obligation of a son to pay his 
father's debts under the Hindu law arose at 
the death of the father and for the pious 
obligation to run the father must have been 
the manager of the joint family when he in- 
curred the debt. Regarding the House of 
Lords in England there was the joke that its 
infallibility was only because there was none 
to say that its decision was wrong. In this 
context it is interesting to note, as Justice 
Grover has pointed out, that the House of 
Lords had a kind of rebuff and Lord Den- 
ning, М.К. had a pat on the back in the 
Thalidomide Babies case, when the European 
Court of Human Rights set aside the deci- 
sion of the former and approved the decision 
of the latter. In his book Due Process of 
Law!, apropos this, Lord Denning remarked: 
“Three cheers for the European Court. But 
what will the House of Lords do now? Will 
they still regard themselves as infallible?” In 
India, quite for some time now, the Supreme 
Court has not hesitated to overrule earlier 
rulings. А fairly typical instance is the 
Court's decision in Tulasamma v. Sesha 
Reddy? overruling its earlier pronouncement 
in Naraini Devi v. Rama Devi? concerning 
the scope of section 14 of the Hindu Succes- 
sion Act. Such flexible approach conduces 
to the march of law in consonance with the 
spirit of the times and changing fact-situations 
reducing in some measure petrifaction of law 
through the operation of precedents. Another 
factor relevant to the march of law and influenc 
encing it is the attitude of the Judges. Ac- 
cording to Justice S. M. N. Raina*, Judges 
are of two kinds, conservative Tudges and 
liberal Judges. A conservative Tudge takes the 
Jaw as it stands and prefers to follow the beaten 
track. To him justice is merely a synonym 
for what is lawful, and therefore, he assumes 
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that justice automatically follows when a case 
is disposed of in one of the ways known to 
the law. This is no doubt justice according 
to law but it is technical justice. A liberal 
Judge too has to do justice according to law 
but he finds a way to mitigate the rigour of 
the law so as to avoid hardship to a party 
and thus strives to do substantial justice. 
Thus while a conservative Judge is merely con- 
cerned with deciding the case according to law, 
the liberal Judge in his quest for justice finds 
ways and means to do substantial justice 
taking care that his decision does not go 
against the existing law. Apart from anxiety 
to do “substantial justice" the need for ratio- 
nalisation may also motivate interpretation of 
law. According to Justice Krishna Iyer "the 
judicial process does not stand helpless with 
folded hands but engineers its way to discern 
meaning when a new construction with a view 
to rationalisation is needed". The learned 
Judge has also laid down?: “It is true that 
Judges are constitutional invigilators ahd 
statutory interpreters, but they are also res- 
ponsive and responsible to Part IV of the 
Constitution being one of the trinity of the 
nation’s appointed instrumentalities in the 
transformation of the socio-economic order. 
The Judiciary, in its sphere, shares the revolu- 
tionary purpose of the constitutional order, 
and when called upon to decode social legisla- 
tion must be animated by a goal-oriented 
approach. This is part of the dynamics of 
statutory interpretation in the developing 
countries so that Courts are not converted into 
rescue shelters for those who seek to defeat 
agrarian justice by cute transactions of many 
manifestations now so familiar in the country. 
The judiciary is not a mere umpire but an 
active catalyst in the constitutional sphere”. 
Again apropos section 302 of the Penal Code, 
the same learned Judge observed?: When the 
legislative text is too bald to be self-acting or 
suffers zigzag distortion in action, the primary 
obligation is on Parliament to enact necessary 
clauses by appropriate amendments to sec- 
tion 302, Indian Penal Code. But if legisla- 
tive undertaking is not in sight, Judges who 
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have-to implement the Code cannot fold up 
their professional hands but must make the 
provision viable by evolution of supplementary 
principles even if it may appear to possess the 
flavour of law making”. In the same exordial 
spirit but in a minor key, Ramaprasada Rao, 
CJ., observed: “in these days when social 
justice is the order of the day, Courts also 
have to align themselves with such environ- 
ment which would generate harmony not only 
between the Court and the litigant but also 
between the Court and the community at 
large". By and large, it may be said that 
in giving meaning to statutory provisions, “Ше 
function of Court is to gather the meaning 
not under dictatorship of dictionaries, but to 
be guided by statutory purpose, mischief to be 
countered and public interest to be advanced", 
How far the tyranny of technicality in the 
name of legality can operate can be realised 
from the fact that in one case invocation of 
the Court's inherent power was repelled be- 
cause a revision lay and the revision itself 
was rejected because a copy of the order was 
not filed though the original itself was in the 
file?. The proper approach is indicated by 
Lord Denning in his book “The Discipline of 
Law" where he stated: “Beyond doubt the 
task: of the lawyer and of the Judge is to find 
out the intentions of Parliament. In doing 
this you must of course start with the words 
used in the statute; but not end with them, 
as some people seem to think. You must 
discover the meaning of words. At one time 
the Judges used to limit themselves to the bare 
reading of the statute itself—to go simply by 
the words, giving them their grammatical 
meaning and that was all. That view was 
prevalent in the nineteenth century and still 
has some supporters today. But it is wrong 
in principle", 


One or two instances of what the modern 
approach expects may be noticed. It is 
pointed out: “Pleadings are not statutes and 
legalism is not verbalism. Common sense 
should not be kept in cold storage when plead- 
ings are construed. ...... Law should not 
be stultified by sanctifying little omissions as 
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fatal ‘flaws .......... Parties win or'lose on 
substantial questions, not technical tortures 
and Courts cannot be abettors?”. In regard 
to rent control: “It is too platitudinous їо 
preach and too entrenched to shake, the pro- 
position that rent control legislation in a coun- 
try of terrible accommodation shortage is a 
beneficial measure whose construction must be 
liberal enough to fulfil the statutory purpose 
and not frustrate it. So construed the benefit 
of interpretative doubt belongs to the poten- 
tial evacuee unless the language is ‘plain and 
provides for eviction. The intendment must 
by interpretation be effectuated. That is the 
essence of rent control jurisprudence®”. In 
the matter of bail, since denial of bail amounts, 
to deprivation of personal liberty the Court 
should lean against the imposition of unneces- 
sary restrictions on the scope of section 438,: 
Criminal Procedure Code, 1973, especially 
when not imposed by the legislature 
daca nes os The beneficent provisions contained 
in section 438 must be saved and not jettison- 
ed". 
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Whether judicial activism amounts to legisla- 
tion or not, it is to be noted that the Supreme 
Court has been striving during the last tliree 
or four years through the judicial process to 
transform and reorient legal ideology, and to 
make Jaw serve social justice. The redefini- 
tion of “industry” in The Bangalore Water 
Supply and Sewerage Board case, the char- 
ter of legal aid in Hoskote’s case, the postula- 
tion of procedural fairness as implied in Arti- 
cle 21 in Maneka Gandhi's case, the indica- 
tion that “distribution of material resources of 
the community” as per the directive principles 
would cover nationalisation of means of pro- 
duction in Ranganatha Reddy's case, evolu- 
tion of new technniques to deal with strange 
and bizarre situations revealed in regard to 
under-trial prisoners in the Sunil Batra case, 
the Hussainara Bequm case, etc., are some 
instances of the judicial process reorienting 
the law and making it humane. 





1. Noronha v. 
. S.G.J. 446, 447. ў 

2. Mani Subrat Fain v. Raja Ram Vohra: 
2 S.C (12271, 


Pr-m Kumari Khanna, (1980) 1 


(1980) 


OPFLAÀW . 3 


Since it is now genérally held that judicial 
process must ever be linked with social change 
the outlook in regard to precedents has neces- 
sarily to change. While respect for prece- 
dents affords a certain amount of certainty, 
its weight should not become unduly burden- 
some and should not have a crushing effect. 
The discipline of precedent should not become 
a mere tyranny and loyalty should not degene- 
rate into perpetuating blindly what a Court 
believes to be a bad or outworn law. 


The following review considers the march of 
law through decisions rendered chiefly by our 
High Court during the year 1980 under some 
» .the relatively more important titles of the. 
aw. 


Bar Council and its disciplinary | powers.— 
In Dakshinamoorthy v. Commission of In- 
quiry, it is pointed out that the Bar Council 
is the repository of power to refer a matter 
to its disciplinary committee and acts either 
suo motu on information obtained by it or on 
a complaint made to it; the Bar Council as a 
statutory functionary, can take notice of the 
findings of another statutory functionary like 
the Commission appointed under the Commis- 
sion of Inquiry Act and ponder over such 
information and act suo motu, if necessary, if 
it is satished on the facts so found, that there 
has been professional or other misconduct on 
the part of an advocate as contemplated under 
section 35 of the Advocates Act; the term 
"professional or other misconduct" appearing 
in the Bar Councils Act or as it is found in 
the Advocates Act, has to be understood as 
having reference to the laws of  propriety, 
decency, and worthy living and the fitness of 
the person to be on the rolls as an advocate; 
and this has to be decided with reference to 
his conduct in general or with referense to his 
conduct touching upon a particular incident. 


Constitutional law. —Sowdambigai Motor Ser- 
vice v. State of Tamil Nadu?, makes it clear 
that the very fact that a particular subject- 
matter of legislation is included in the Concur- 
rent:List in Schedule VII to the Constitution 
shows that uniformity in respect of the law 
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made in relation to such sabjectzmatter was 
not the sole consideration nor even the main 
consideration ; independent and apart from the 
question of uniformity, the President is under 
an obligation to apply his mind to the ques- 
tion whether the law which the State Legisla- 
ture wanted to make for the particular State 
differing from the law made by.the Centre 
was necessary or not; the President while 
applying his mind to the question whether the 
State Legislature has proceeded on such 
a basis has no right to sit in judgment over 
the will and wisdom of the State Legislature 
and overrule or nullify the same; when the 
State Government proposes to make changes 
in a Jaw to be made by the State Legislature 
departing from the provisions contained in the 
Central enactment on a concurrent subject it is 
not necessary for the State Government to 
refer to the provisions in the Central enact- 
ment and state in what respect the proposed 
State legislation departs from the Central 
legislation; to question the- validity of the 
President’s assent on the ground of his not 
applying his mind. to the relevant considera- 
tions is not questioning the validity of the pro- 
ceedings of the State Legislature or Parlia- 
ment on the ground of any irregularity in 
procedure. State of Tamil Nadu v. Union of 
Indiat, holds that what has to be seen in order 
to determine the applicability of Article 131 of 
the Constitution is whether the suit arises in 
the context of the Constitution, whether there 
is any relational legal matter involving a right, 
liberty, power or immunity gua the parties 
to the dispute. If there is, the suit would 
be maintainable but not otherwise. Kalyana- 
raman y. Inspecting Assistant, Commissioner 
of Income-tax4, states that the confidential re- 
ports of an Income-tax Officer are the sub- 
jective satisfaction of the officer concerned 
though normally one is expected to come to 
that satisfaction on an obiective assessment of 
the work of the subordinate; even so the Hieh 
Court exercisine its powers under Article 226, 
cannot sit in judgment over the remarks of the 
officer as a subiective satisfaction is not open 
to obiective tests by the Hieh Court. Chelliah 
v. The Industrial Finance Corporation of 
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India: -décidés that. ` whether- the - compulsory. 
retirement of an employee of the Industrial. 
Finance Corporation by its Chairman under its 
Staff Regulation was in his subjective satisfac- 
tion which was not open to objective scru- 
tiny in proceedings under Article 226 and 
since the validity of the Staff Regulation was 
not in question in the instant case and the 
impugned order was in accordance with it no 
interference under Article 226 could be made. 
Correya v. Deputy Managing Director, Indian 
Air Lines’, lays down that it should be re- 
membered that the Courts must give redressal 
to a petitioner when a complaint is made that 
proper effect is not given to the orders passed 
by the High Court which orders were secured 
after many a hard battle; the Court cannot 
refuse to extend help to a person to enable 
him to achieve the fruits of a well-earned 
Order ; if it were to remain otherwise the scope 
of the writ jurisdiction will get diluted. 
Canara Bank v. Thyagarajan®, expresses the 
view that when the concerned service regula- 
tions specifically said that an order of dis- 
charge passed as per clause (11) of Chap- 
ter XI of the Service Code was not an order 
of punishment arising out of disciplinary 
action it would not be right to treat it diffe- 
rently and that being so the question of viola- 
tion of the principles of natural iustice at any 
stage of the proceeding would not arise. 
Rathinavelu v. R. C. Khanna’, points out 
remarks 
against an employee have been communicated 
and the remarks related to indiscipline and 
quarrelsome nature of the employee, it cannot 
be said that the termination of his service was 
by way of punishment; it may be that the 
motivation of the order terminating the ser- 
vice was by reason of his unsatisfactory per- 
formance or unsuitability for the purpose, but 
that will not be considered to be by wav of 
punishment and the order itself does not affect 
the future career of the emnlovee. Selvaraj 
v. State of Tamil Nadu’. holds that under 
Article 320 the State Public Service Commis- 
sion shall be consulted on the principles to be 
followed in making appointments to civil ser- 


i. (1980) 2 M.L.J. 206. 
2. (1980) 1 M.L.]. 134. 
3. (1980) 1 M.L.]. 352 
‘4, (1980) 1 M;L.J. 476 
5, (1980) I M,L.J. 514, 
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vices and posts and in making promotions and 
transfers from one service to another and on 
the suitability of candidates for such appoint- 
ments, promotions and transfers; the consulta- 
tion contemplated: is with reference to the per- 
son who is proposed to be appointed or pro- 
moted by the State Government; the proposal 
as such will have to go in some form or other 
to the Service Commission with reference to 
a particular candidate or candidates so as to 
enable them to express their opinion as to the 
fitness of the candidates for the post; accord- 
ingly the words “any doubt about a candidate’s 
fitness for the post" referred to in rule 3 of 
the Tamil Nadu Public Service Commission's 
Rules of Procedure can only mean about the 
fitness of the candidate who is proposed to be 
promoted and not of one who had already 
been rejected as not fit. : 
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Industrial and labour law.—Muthukrishnan v. 
New Horizon Sugar Mills!, expresses the view 
that the maxim audi alterum partem (no man 
should be condemned unheard) which springs 
from the principles of natural justice cannot 
be confined strictly to the conduct of legal 
proceedings, but ought to be made applicable 
to a body who is invested with authority to 
adjudicate upon matters involving civil conse- 
quences to individuals ; the principles of natural 
justice appear to be equally invocable even in 
a case where an administrative decision is 
taken by a statutory functionary; failure to 
adhere to such principles would result in a 
decision which is a nullity because of total 
absence of jurisdiction ; an industry is a society 
within a total society, being a seement of it; 
it projects rights and privileges which workers 
have in juxtaposition to such rights and 
privileges which employers have: “industrial 
relations" mean as they do, a totality of life, 
a diversity of inter-relations between labour, 
employer, consumer and Government: there- 
fore. if a matter which has an impact on such 
relationship comes up for scrutiny and it be- 
comes necessary for statutory ‘functionaries 
under the Industrial Disputes Act, including 
the Government to take a decision on certain 
matters comine up before them, then the Gov- 
-ernment thoush acting in an administrative 
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capacity: should: appreciate; that “it is a body 
vested with authority to adjudicate upon mat- 
ters involving civil consequences to individuals. 
Loganathan v. Веета Rao', lays down that 
there is a total bar imposed by section 17 (2) 
of the Industrial Disputes Act, with reference 
to the maintainability of suits questioning the 
validity or binding nature of adjudications 
made under the provisions of that Act; the 
question of want of jurisdiction by the Labour 
Court on the ground that the plaintiff was not 
the employer of the defendant is one which 
could be decided by the Labour Court itself ; 
if there was an erroneous adjudication on that 
aspect that should have been corrected by the 
plaintiff in other appropriate proceedings and 
resort to а civil Court by instituting a suit 
questioning the validity of the award is not 
permissible in the teeth of the prohibition con- 
tained in section 17 (2). Manickam v. 
Cheran Transport Corporation?, states that for 
attracting section 33 (2) (5) of the Act the 
discharge must be for an act of misconduct ; 
termination simpliciter ог an auto- 
matic, termination of service under the 
conditions of service or under the Stand- 
ine Orders is outside the scope of section 33, 
and when the service of a workman stands 
terminated under the Standing Orders, the 
Government is not bound to refer the dispute 
arisine out of such termination of service for 
adiudication as the claim will be inconsistent 
with the agreement between the parties. 
Sivaqnanam v. Presiding Officer, Labour 
Court’, lays down that as far as minimum 
bonus is concerned it could be agitated in an 
application under section 33-C (2) as it was 
a statutory right and there was no necessity to 
have it either established or declared by rais- 
ing an industrial dispute or otherwise; in res- 
pect of a claim for higher bonus not springing 
from anv settlement or award or from statute 
the petitioner could not straishtway proceed 
under section 33-C (2): as and when an appli- 
cation is filed for the minimum bonus the 
Lahour Court will have to entertain the claim 
and dispose of the same on merits after consi- 
dering the management’s contention that the 


petitioner is not a *workman' within section 2 
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(5) .оЁ the Industrial Disputes Act, and that 
even otherwise the petitioner had disqualified 
himself from getting the bonus under section 9. 
Meera Mohideen v.Subramania Aiyar', ex- 
presses the view that section 33-C (1) while 
providing for recovery of the amount comput- 
ed by the Labour Court as land revenue has 
also enacted that this mode of recovery is not 
exhaustive; it has left at large all other avail- 
‘able modes of recovery open to the workman 
under the law. 


Contracts and ancillary laws.—In Sayani v. 
Bright Brothers (P.), Ltd.?, it is held that 
the Indian Contract Act, should be viewed as 
a code relating to the law of contracts; Chap- 
ter X dealing with agency and its various sub- 
heads have to be dealt with together; the 
sub-head 'reyocation of authority contained in 
sections 201 to 210 has a purpose to serve 
and has a bearing on the concept of revoca- 
tion, the terms ‘revocation’ and ‘renunciation’ 
in the sub-head of revocation of authority in 
sections 201 to 210 have to be read together 
instead of being treated in a truncated way for 
the purpose of interpretation: that the sub- 
head of revocation is so comprehensive as to 
include revocation both by the principal as 
well as revocation by the agent: if sections 201 
and 204 are to be understood in the realis- 
tic, legalistic and equitable sense, then when- 
ever one of the two parties as between the 
principal and the agent is aggrieved by a pre- 
mature determination of the rieht of agency 
without reasonable cause the other should be 
compensated ; it is unnecessary that such com- 
pensation should be given only in a case where 
a period of time is fixed for the existence 
or continuance of such jural relationship; as 
revocation and renunciation of the contract 
may take place in a myriad ways the rights 
and obligations that flow from such termina- 
tion can only be after the party who intends 
to snap such good relationship puts the other 
aegrieved party on reasonable notice: whether 
there is or nof an express or implied contract 
that the agency should be continued for any 
period of time, a reasonable noti-e of such 
revocation or renunciation as the case may be 
is necessary. Manavalan v. Mary?, holds that 
a contract of sale subiect to the sanction of 
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plan by the municipal corporation is not à con: 
tingent contract capable of being enforced only 
when the plan is sanctioned; a contract is a 
bundle of reciprocal promises and the obliga- 
tions of the parties are to be performed in the 
same sequence as set out in the contract and 
one of the parties cannot insist on compliance 
with the obligation by the other party without 
in the first instance performing his own part 
of the contract which in the sequence of obli- 
gations is performable by him earlier. 


Property Law and related legislation.— 
Madhavakrishnan v. Sami? lays down that 
the conditions necessary for the applicability 
of section 53-A of the Transfer of Property 
Act are: (1) The contract must be in writ- 
ing signed by the transferor claiming to re- 
cover possession; (2) the transferee must have 
taken possession; (3) if he was already in 
possession he must have continued in posses- 
sion and must have further done some act in 
furtherance of the contract; (4) the posses- 
sion taken or continued must have been in 
pursuance of the contract to. transfer; (5) 
such possession may be actual or constructive: 
taking of possession under a subsequent oral 
agreement necessitated by transferor's difficulty 
in obtainine possession from the tenants in 
occupation amounting more or less to a nova- 
tion of the original agreement of sale will not 
attract, the applicability of section 53-A. 
Venkatarama Reddiar v. Abdul Ghani Row- 
ther?. expresses the view that the principle of 
exception contained in section 76 (a) of the 
Act cannot be readily and automatically in- 
voked by a tenant let into possession by a 
mortgagee with possession; that the principle 
of exception afforded by section 76 (a) applies 
ordinarily to the management of agricultural 
land and seldom has been extended to urban 
property so as to tie it 1р in the hands of the 
lessee or to confer on them the riehts under 
the special statutes; it may be open to a tenant 
inducted upon the urban property by a mørt- 
gagee with possession to rely upon section 76 
(a) to claim tenancy rieht for the full term of 
the tenancy notwithstanding the redemption of 





ij MARCH ‘OF LAW 


the mortgage earlier, but it is for the person: 
who claims such benefits to strictly establish 
the binding nature of the tenancy created by 
the mortgagee on the mortgagor. 


Sri Akkaloi Аттап Chatram ү. State of 
Tamil Nadu! points out that there is nothing 
in the scheme of the Tamil Nadu Inams (Abo- 
lition and Conversion into Ryotwari) Асі 
(XXVI of 1963) or in the context of the defi- 
nition of the term ‘part-village inam estate’ 
justifying giving to the expression “рагі” occur- 
rng therein а meaning other 
tionary meaning; the only grant that is taken 
away from the scope of the definition is what 
is contained in Explanation 1 (b) to section 
2 (11) and that Explanation will come into 
operation only where “a grant as inam is ex- 
pressed to be only in terms of acreage or 
cawnies or other local equivalent"; the expres- 
sion "other local equivalent" must necessarily 
mean equivalent in acreage or cawnies; as far 
as the Tanjore District is concerned the local 
equivalents to acreage or cawnie are only veli, 
mah and kuli and theereference in the pur- 
ported grant to the extent of land "wherein a 
particular quantity of paddy can be sown or 
cultivated" could not constitute a local equi- 
valent of acreage or cawnie, 


In Ramakrishnan v. State of Madras?, the 
Supreme Court holds that the concession 
available under section 5 (4) of the Tamil 


Nadu Land Reforms (Fixation of Ceiling on. 


Land) Act extends only to the stridhana pro- 
perty held by a female on the date of the 
commencement of the Act and not to property 
acquired thereafter; the word 'stridhana' is not 
used in the Act in the sense in which it is 
used in Hindu law inasmuch as the Act is 
applicable to Hindus as well as others gov- 
erned by other personal laws and the expres- 
sion “stridhana Jand" should be construed as 
referring only to the Jand held by a female on 
the date of the commencement of the Act and 
not to land inherited by her or acquired by 
her as a bequest at any subsequent point of 
time. In .futhorised Officer, Thanjavur v. 
Naganatha Ayyar?, the Supreme Court points 


man. ee ee —.— 
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out that. the conditions to be fulfilled for void- 
ing а transfer or other alienation by the 
Authorised Officer under section 22 are: (1) 
there must be a transfer or other alienation, 
(2) it must have taken place during the period 
mentioned in the section, and (3) it must have 
the effect of defeating any of the provisions 
of the Act; there is no room for importing a 
fourth principle that the transfer should Le 
‘sham, nominal or bogus’; nor indeed is there 
any additional consideretion that if the trans- 
fer is bora fide for family necessity or other 
urgency then it is good even though it defea's 
the provisions of the Act; thus, if any transfer 
defeats the provisions of the Act by reducing 
the extent of surplus land in excess of the 
ceiling available from any person, such trans- 
action, bona fide or not, is void in the matter 
of computation of the permissible area and the 
Surplus area: the Authorised Officer is within 
his power if he ignores it as void for purposes 
of sections 22, 7 and other ceiling-related pro- 
visions. — Muthuvel v. Authorised Oficer: 
states that where there was no tope on the 
land on the relevant date but it had been raised 
subsequently, no exemption in respect of such 
land can be claimed under section 73 ( vil) ; 
there is no provision in the Act for exclusion 
of the land which has been encumbered by 
the holder either,; the statute gives an option 
to the owner of Jands to retain such lands as 
he wants within his ceiling area; though the 
petitioner had not exercised his option before 
but at the stage of appeal before the Tribunal 
requests that he may be permitted to retain 
some land declared as surplus in lieu of his 
offering an alternative land of the same extent, 
so long as the extent is the same there is no 
impediment in accepting the option exercised 
by the petitioner at the appellate stage, and 
the petitioner to whom the statute has given a 
rieht of option should not be deprived of the 
benefit merelv en the ground of delay in exer- 
cising the option. 


Senga Pillai v. Varadarajan? makes it clear 
that a co-owner merely as a co-owner does not 
hold any fiduciary position as regards the 
other co-owner; in the absence of a binding 
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contract or rule of law to the contrary a co- 
owner is entitled to grant a lease of his share 
of joint property but he cannot use the land 
in a manner contrary to the interest of the other 
co-owner; if the lease purports to be of the 
entire properties without reference to the share 
of the lessor, it operates only on the share of 
the lessor, unless the lessor is authorised to 
grant a lease of the whole property; when the 
lease purports to be of the entire estate it will 
operate on any share which the lessor may 
acquire subsequently ; as the lease cannot affect 
the interest of the other co-owner, the non- 
lessor co-owner cannot also recover any rent 
from such lessee or maintain a suit in eject- 
ment against the lessee; he will be entitled to 
file a suit for «artition against the lessee. 


Hindu Law and related legislation. —In Sri 
Aurobindo Society v. Ramadoss Naidu’, it is 
pointed out that a de facto guardian is not 
one who acts for the nonce, he is a factual 
guardian who acts in regular course over a 
period of time; excepting for legal authority 
to act for the minor there is practically little 
or no difference between him and a de jure 
guardian; ad hoc guardians are neither de facto 
nor de jure guardians; they are selt-appointed 
guardians for the minors as it comes along and 
their acts are null and void and cannot bind 
the minor although they purported to be 
effected in the minor’s interest. Muthuswamy 
Gounder v. Rangammal? states that it is for 
the coparcener claiming a share in certain 
property alleged by him to be joint family pro- 
perty to prove that it is joint family property ; 
equally if a coparcener challenges that the 
property standing in the name of a female 
member of the family belongs to the family he 
should establish the same. Durai v. Devara- 
julu Мади? lays down that if a coparcener 
desires to make over his interest in joint family 
properties it has to be in favour of the entire 
coparcenary as such; in which event, it would 
be in the nature of a renunciation and he would 
be in the same position as one who went out 
of the family and the other persons would 
continue in the coparcenary as reduced to that 
extent; according to the Mitakshara law no 
coparcener can dispose of his undivided inte- 
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rest in the coparcenary property by gift un-. 
less with the consent of the other coparceners ; 
even a father or managing member has no 
power to make a gift except within reasonable 
limits of ancestral immovable properties and 
that too only for pious purposes. Sundara- 
moorthy v. Shanmugha Nadar! holds, that 
when the father is alive he is the only person 
who can deal with the properties of the minor 
from whichever source the minor gets the pro- 
perties and not a de facto guardian. Angam- 
mal v. Balasubramaniam? states that by rea- 
son of section 11 of the Hindu Minority and 
Guardianship Act, after 25th August, 1956, 
any alienation by a de facto guardian is void 
ab initio and the position of an alienee from 
a de facto guardian is that of a trespasser. 
Pattayi Padayachi у. Subbaraya Райауасћі?, 
points out that section 11 applies equally to 
separate as well as undivided property; the 
management of the adult member of the family 
referred to in section 12 contemplates the case 
of a male member in management and will not 
cover the case of the mother looking after the 
undivided interest of the minor in joint family 
property; vis a'vis such property the mother 
will be only a de facto guardian and therefore 
an alienation by her of the undivided interest 
of the minor would be interdicted by section 
11. Kanntka Parameswari Devasthanam v. 
Sadasivam  Chettiar*, decides that there is no 
presumption under Hindu law that any repur- 
chase by a member of the joint family enured 
only to the benefit of the family; likewise there 
is no presumption that any property standing 
in the name of the karta or a member of the 
joint family is joint family property ; the mana- 
ger has no absolute power of disposal over 
joint family property for a charitable purpose 
and the extent of property gifted whether it 
was reasonable or out of proportion could not 
therefore arise for consideration. Sampoor- 
патта! v. Rajendran’, expresses the view 
that the legal obligation of the coparceners to 
give a share in the property to a daughter has. 
now become transformed into a moral obliga- . 
(To be continued) 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PnEsENT: —M. M. Ismail, CI., M. A. Sathar 
Sayeed and S. Nainar Sundaram, JJ. 


KK. Suresh Babu 
U.a | 


Appellant” 


-K. Balasubramaniam and another 
' Respondents. 


‘Civil Procedure Code (V of 1908), Order 21, 
-Fules 72 and 90—Application to set aside 
.sale—Scope of Order 21, rule 72—Applica- 
tion under Order 21, rule 72, different from 
-application under Order 21, rule 90. 


A reading of rule 72 of Order 21, Civil Proce- 
‚диге Code, would clearly show that sub- 
rule (3) did not require that a Court can 
set aside the sale under that Rule only if the 
person who applied for setting aside the sale 
proved that he had sustained substantial injury 
by reason of the breach of Order 21, rule 72 
(1). [Para. 4.] 


‘Order 21, rule 72 (3) did not refer to the 
applicant sustaining any substantial injury at 
all while Order 21, rule 90 of the Code did 
refer to it and made proof thereof a condition 
precedent for setting aside the sale. 
of this basic difference in the language, it was 
not possible to hold that the considerations 
applicable to an application under Order 21, 
rule 90, should be applied to an application 
"under Order 21, rule 72 (3) of the Code. 
[Para. 12.] 


"The requirement that a decree-holder should 
obtain the permission of the Court before 
purchasing the property was intended far the 
benefit of the judgment-debtor in view of the 
stronger ‘position in which the decree-holder 
was placed. That was why Order 21, rule 72 
(1) used the word "shall" and not “may”. 
That meant, the obtaining of the permission 


Y *A.A.O. No. 231 of 1980. 


In view 


17th Fuly, 1980. 


of the Court was mandatory before a decree- 
holder could bid at the auction and purchase 
the property and if the decree-holder without 
obtaining such permission or in spite of refusal 
of such permission bid at the auction and 
purchased the property, certainly he contra- 
vened a mandatory provision of Jaw. Further 
the statute had deliberately used the word 
"express" before “permission” thereby indi- 
cating the stringency of the provision it was 
making. [Para. 13.] 


An application filed under Order 21, rule 72 
(3) of theiCode of Civil Procedure, was ап 
independent application and it had to be dealt 
with in accordance with the language con- 
tained in sub-rule (3) of rule 72 and that sub- 
rule did not insist that a sale could not be 
set aside if it had taken place contrary to the 
provisions of that rule unless the applicant 
established that he had sustained substantial 
injury. [Para. 14.] 
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1977 in E.R. No. 391 of 1975 in O.S. 
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The Judgment of the Court was delivered by 


Ismail, CJ.—This is ап appeal against the 
order of the X Assistant Judge, City Civil 
Court, Madras dated 14th August, 1978, made 
in Е.А. No. 1435 of 1977 in E.P. No. 391 
of 1975 in O.S. No. 174 of 1975. Е.А. 
No. 1435 of 1977 was filed for setting aside 
the ‘sale which was held on 25th January, 1977, 
in execution of a decree obtained in O.S. 
No. 174 of 1973. The case of the petitioner 
in-the execution application, who was the 
judgment-debtor, was that the purchase at the 
Court auction was a benami purchase by the 
decree-holder and thereforé the sale should be 
set aside. He also put forward the conten- 
tion that the property was worth ‘Rs. 1,50,000 
but'it was sold only for an inadequate price 
of Rs. 30,150: and thereby Һе sustained a 
substantial injury. The learned Assistant 
Judge, City Civil Court, Madras recorded a 
finding that the purchase at the Court-auction- 
sale was a benami one by the decree-holder. 
Having held so, in respect of the question 
whether the property fetched an adequate 


price or not, he did not render a definite find- ` 


ig. However, he did say in his order that 
the, judgment-debtor sustained substantial 
injury by reason of the irregularity in the 


conduct of the same. On his finding that the 
purchase was a benami one by the decree- 
holder and no permission as contemplated by 
Order 21, rule 72 (1) of the Schedule to the 
Code of Civil Procedure, had been obtained 
and the judgment-debtor sustained substantial 
injury. he set aside the sale. It is against 
this order setting aside the sale the present 
appeal has been filed by the auction-purchaser. 


2. When the appeal came up for hearing 
before a Division Bench of this Court, the 
learned counsel for the appellant, having 
regard to the evidence available, did not 
challenge the findings that the purchase Was 
benami for the decree-holder and no permis- 
sion, contemplated by Order 21, rule 72 (1) 
of the Code of Civil Procedure, was obtained. 
However, he contended that the learned Judge, 
not having given a definite finding on the 
adequacy or inadequacy of the price fetched 
at the Court-auction-sale, was not justified in 
giving a finding that the judgment-debtor 
sustained a substantial injury and a finding 
that the judgment-debtor sustained substantial 
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injury as a result of the decree-holder not 
obtaining permission contemplated under 
Order 21, rule 72 (1) of the Code of Civil 
Procedure is necessary for setting aside the 
sale. In support of this contention, the 
learned counsel for the appellant relied on a 
Bench decision of this Court in Gundu Ven- 
katalingam and others v. Kanthett Venkata: 
Ranganayakulu’. The said decision certainly 
supports the contention of the learned counsef 
for the appellant, namely, that even when a 
decree-holder or his benamidar purchases the 
property in Court-auction-sale without obtain- 
ing the permission of the Court under 
Order 21, rule 72 (2) of the Code of Civil 
Procedure, the sale cannot be set aside unless 
it is established that the judgment-debtor or 
any person interested in the property sustain- 
ed a substantial injury. But the Division 
Bench took the view that having regard to 
the language of Order 21, rule 72 (3) of the 
Code of Civil Procedure, contrasted with the 
language of Order 21, rule 90, Code of Civil 
Procedure, the abovesaid Bench decision, re- 
quired reconsideration and therefore directed 
the matter to be placed before a Full Bench: 
and that is how the matter is before us now. 


3. We have now to proceed on the basis 
that there has been a violation of Order 21, 
rule 72 (1), Code of Civil Procedure, inasmuch 
as without obtaining the permission of the 
Court the property has been purchased in 
Court-auction benami for the benefit of the 
decree-holder and the judgment-debtor filed 
the application to set aside the sale on that 
ground. The question that requires to be 
considered is whether the judgment-debtor in 
addition to proving that the purchase at the 
Court-auction-sale was benami for the decree- 
holder should further prove that as a result of 
the decree-holder not obtaining the permis- 
sion, contemplated by Order 21, rule 72 (1), 
Code. of Civil Procedure, he sustained substan-. 
tial injury. 


4. This question has to be now considered’ 
against the background of the relevant provi- 
sions contained in the Code of Civil Proce- 
dure. Order 21, rule 72, Code of Civil Ргосе-. 
dure, reads as follows :— 
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“Decree-holder not to bid for or buy pro- 
perty without permission.—(1) No holder 
of a decree in execution of which property 
is sold shall, without the express permission 
of the Court, bid for or purchase the pro- 
perty. | 
Where decree-holder purchases, amount of 
decree may be taken, as payment,— 
(2) Where a decree-holder purchases with 
such permission, the purchase-money and the 
amount due on the decree may, subject to 
the. provisions of section 73, be set-off 
against one another, and the Court execut- 
ing the decree shall enter up satisfaction of 
the decree in whole or in part accordingly. 


(3) Where a decree-holder purchases, by 
himself. or through another person, without 
Such permission, the Court may, if it thinks 
ht, .on the application of the judgment- 
debtor or any other person whose interests 
are affected by the sale, by order set aside 
the sale; and the costs of such application 
and order, and any deficiency of price which 
may happen on the re-sale and all expenses 
attending it, shall be paid by the decree- 
holder". 
‘A reading cf this Rule will clearly show that 
sub-rule (3) does not require that a Court can 
set ‘aside the sale under that Rule only if the 
person who applies for setting aside the sale 
proves that he has sustained substantial injury 
by reason of the breach of Order 21, rule 72 
101), Code of Civil Procedure. 


5. Now we can contrast the language con- 
tained.in this Rule, usefully with the language 
contained in Order 21, rule 90, Code of Civil 
Procedure. The Rule, after its amendment by 
Central Act CIV of 1976, reads as follows: 


“Application to set aside sale on ground of 
-irregularity or fraud. —(1) Where any im- 
movable property has been sold in execu- 
tion of a decree, the decree-holder, or the 
-purchaser, or any other person entitled to 
Share in a rateable distribution of assets, or 
‚ whose interests are affected by the sale, may 
apply to the Court to set aside the sale on 
the ground of a material irregularity or 
fraud in publishing or conducting it. 

`- (2): No sale shall be set aside on the 
—groünd of irregularity or. fraud in publish- 
-ing -or conducting it.unless, upon the facts 
- -proved, the Court is satisfied that- the appli- 


cant has sustained substantial injury by 
reason of such irregularity or fraud. 


(3) No application to set aside a sale under 
this rule shall be entertained upon any 
ground which the applicant could have taken 
on or before the date on — which the pro- 
clamation of sale was drawn up. 


Explanation.—The mere absence of, or 
defect in, attachment of the property sold 
shall not, by itself, be a ground for setting 
aside a sale under this rule". 


As far as the requirement that no sale shall be 
set aside on the ground of irregularity or fraud. 
unless upon the facts proved the Court is satis- 
fed that the applicant has sustained substan- 
tial injury by reason of such irregularity or 
fraud, is concerned, there is no change in the 
language of the relevant provision before its 
amendment by Central Act CIV of 1976, and 
after its amendment by the said Central Act. 
Consequently, to enable a Court to set aside 
a sale. under Order 21, rule 90, Code of Civil 
Procedure, it must be established and the 
Court must be satisfied that the applicant 
has sustained substantial injury by reason of 
the irregularity or fraud complained of. In 
this respect, the language of Order 21, rule 72 
(3), Code of Civil Procedure, differs basically 
from the language of Order 21. rule 90, Code 
of Civil Procedure. Notwithstanding this 
basic difference in the language, the questiom 
for consideration is whether there is anything 
on principle to import the restriction provided 
for in Order 21, rule 90, Code of Civil Proce- 
dure into Order 21, rule 72 (3), Code of 
Civil Procedure. As we pointed out already. 
the learned counsel for the appellant relied on 
the decision of a Bench of this Court in 
Gundu Venkatalingam and others v. Kanthett 
Venkata Ranganayakul!, referred to already. 
That Bench did not eive any independent 
reason for comine to the conclusion that before 
setting aside a sale under Order 21, rule 72 
( 33, Code of Civil Procedure, the Court should 
call upon the applicant to satisfy the Court 
that by reason of the failure on the part of 
the decree-holder to obtain the permission 
under Order 21. rule 72 (1). Code of Civil 
Procedure, the applicant had sustained subs- 
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tantial injury. What the Court did was to 
assume that such a principle has been laid 
down by a decision of the Privy Council in 
Rai Radha Krishna v. Bisheshar Sahay’, and 
therefore it had to follow the same. This is 
what the Bench says at page 677 : 


“The second objection that, as the auction- 


purchasers were benamidars for the decree- ` 


holders and that as по leave to bid was 
obtained, the sale was a nullity as it con- 
travened the provisions of Order 21, rule 72, 
Civil Procedure Code, also is without force. 
It is no doubt true that the rule was con- 
travened. But as pointed out by the Judi- 
cial Committee in Rai Radha Krishna v. 
Bisheshar Sahay*, the sale is only voidable 
as the rule itself requires an application by 
the judgment-debtor to set aside the sale on 
the ground that no leave to bid was obtain- 
ed by the decree-holder before the sale. It 
was further held by the Privy Council that 
the sale was not only voidable but that it 
could be set aside only if it were established 
that the property had not been realized to 
the best advantage of the judgment-debtor, 
meaning thereby that unless substantial in- 
jury was established a sale could not be set 
aside on the ground that it contravened the 
provisions of Order 21, rule 72, Civil Proce- 
dure Code". 


Since the Bench has simply purported to 
follow the decision of the Privy Council 
referred to already, we shall now consider 
what exactly was the question the Privy 
Council had to consider in the decision relied 
on. In that case, a suit was brought in 1914 
by one Rani Mahabir Prasad, represented by 
the appellants before the Privy Council to 
recover possession of a village alleging that 
certain execution proceedings in which the 
village had been sold on 18th April, 1899, 
were illegal, collusive and fraudulent. The 
defendant in the suit who was the first respon- 
dent before the Privy Council, by his written 
statement denied the facts alleged, and plead- 
ed that the suit was barred by limitation. 
‘The Subordinate Judge found that one Hari 
Narain, the purchaser at the sale, was merely 
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a benamidar for the first respondent, as the 
plaintiff alleged. He held that the first res- 
pondent having purchased after the refusal of 
an application by him under section 294 of 
the Code of Civil Procedure, 1882, corres- 
ponding to Order 21, rule 72 of the present 
Code of Civil Procedure, for permission to do 
so, the sale was void and inoperative. In 
his view the case was governed by Article 141, 
and not Article 12, of Schedule I of the 
Indian Limitation Act, and the suit was there- 
fore not barred by limitation. The deci- 
sion of the Subordinate Judge was reversed 
by the High Court on appeal. И was there- 
after the matter came before the Privy Coun- 
cil. The Privy Council had to consider two 
questions, one a question of fact as to whether 
the Court auction-purchaser was a benamidar 
for the decree-holder or not and the second a 
question of limitation as to whether the suit 
was barred by limitation or_not. The Privy 
Council in its judgment has stated: 


“Upon the whole, their Lordships agree with 
the view of the High Court that it has not 
been proved that Hari Narain was benami 
for Bisheshar. This is sufficient to dispose 
of the appeal”. 


Once the Privy Council reached that conclu- 
sion, normally no further question could possi- 
bly arise because the moment it was held that 
the Court auction-purchaser was not the 
benamidar of the decree-holder, there was no 
violation of Order 21, rule 72 (1) and there- 
fore there could be no question of filing any 
application under Order 21, rule 72 (3) of the 
Code of Civil Procedure. ^ Nonetheless the 
Privy Council went into the question of limita- 
tion as that question was considered by the 
learned. Subordinate Judge as well as the High 
Court. Dealing with that question, for the 
purpose of finding out as to which was the 
proper Article of the Schedule to the Indian 
Limitation that would apply to the suit in 
question, the Privy Council extracted the pro- 
visions of section 294 of the Code of Civil 
Procedure, 1882 (corresponding to Order 21, 
rule 72), and proceeded to state: 


“Upon the construction of this section it is 
evident that a purchase by a decree-holder 
who has not obtained permission is not void 
nor a nullity, but is only to be avoided on 
the application of the judgment-debtor ог 
some other person interested. It would' be 
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injurious to those interested in the sale if a 
decree-holder who had been forced up in the 
bidding to give a large sum of money could 
escape from fulfilling his contract by getting 
the sale declared a nullity, and it would 
make all titles under sales insecure if at 
later periods they were liable to be treated 
as nullities. A sale is to be set aside upon 
application and upon cause shown". 


6. This position is well-established and 
seems to have been accepted by the Subordi- 
nate Judge; but in his view the fact that 
the decree-holder had applied for permission 
and had been refused made a distinction. 
Their Lordships, however, cannot see that 
this makes any difference. He is still a 
decree-holder who has not obtained permis- 
sion to bid. He is that and nothing more. 
If indeed an application were made under 
the last paragraph of the section, his con- 





Description of suit 


huno n———M—— 
One year 


12. To set aside any of 
the following sales: (a) 
in execution of a decree 
of a Civil Court. 


Article 12 of the First Schedule to the Indian 
Limitation Act, 1908 dealt with a suit to set 
aside a sale in execution of a decree of a civil 
Court. ‘In the Privy Council case, there was 
actually a suit to set aside the execution sale 
and therefore the Privy Council was consider- 
ing the question of limitation with reference 
thereto. The Privy Council had no occasion 
to consider what are the requirements that 
must be fulfilled before a sale can be set aside 
on an application made by a judgment-debtor 
or any person interested in the property if the 
decree-holder purchases the property without 
obtaining the permission of the Court as con- 
templated by the law. With reference to the 
proper Article of the Limitation Act of 1908, 
that was applicable to the facts of the case 
before it, the Privy Council bad to consider 
whether the sale held was void or voidable and 
the Privy Council came to the definite conclu- 
sion that the sale was not void but voidable 
only. Apart from this, the Privy Council had 
no occasion or necessity to consider any other 
question. Therefore, we are of the opinion 
that the Bench of this Court while deciding 


Period of Limitation 


duct might be one of the points which the 
Court would take into consideration in deter- 
mining whether it would avoid the sale or 
not. It is doubtful even then whether it 
would be of any importance. The question 
would not be whether the decree-holder had 
been contumacious, but whether the property 
had been really realised to the best advantage. 
If it had not, the Court would set the sale 
aside; if it had, then it mattered not that the 
decree-holder bought without permission or 
that he had applied and. been refused. If, 
then the sale is voidable only and not void, 
Article 12 in the Limitation Act of 1908, 
applies, and the suit must be brought within 
one year. Therefor it was too late". 


Article 12 of the First Schedule to the Indian 
Limitation Act, 1908, which corresponds to 
Article 99 of the Schedule to the Limitation 
Act of 1963 runs as follows: — 
Time from which period 

begins to run. 





When the sale is confirmed, or 
would otherwise have become 
final and conclusive had no 
such suit been brought. 


Gundu Venkatalingam and others v. Kantheti 
Venkata Ranganayakulu* was wrong in taking 
the view that the Privy Council had laid down 
any such rule with regard to the setting aside 
of a sale on the ground that the decree-holder 
had bid at the auction without obtaining the 
permission of the Court. As a matter of fact, 
there is a further error in the said Bench deci- 
sion. We have already pointed out that the 
language used by the Privy Council is only 
this : 


“The question would not be whether the 
decree-holder had been  contumacious, but 
whether the property had been really rea- 
lised to the best advantage." 


The Privy Council did not use the words ‘it 
must be established that the judgment-debtor 
or any person interested in the property should 
prove that he had suffered a substantial injury 
by reason of the failure on the part of the 
decree-holder to obtain the permission under 
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passage which we have extracted already as- 
sumed that the above expression of the Privy 
Council means that unless substantial injury 
was established, a sale could not be set aside 
on the ground that it contravened the provi- 
sions of Order 21, rule 72, Code of Civil Pro- 
cedure. — In: our opinion, the meaning to be 
given to the expression "whether the property 
had been really realised to the best advantage" 
is totally different from the meaning that 
should be given to "the judgment-debtor or 
any person interested in the property sustain- 
.ing substantial injury". The expression ‘sub- 
stantial injury' is much stronger than the ex- 
pression used by the Privy Council in the 
judgment and they cannot be equated. Ob- 
viously the Jearned Judges of this Court who 
‘decided the case in Gundu Venkatalingam and 
others v. Kantheti Venkata Ranganayakulu, 
were unconsciously influenced by the circum- 
stances mentioned in Order 21, rule 90, Code 
of Civil Procedure, and imported the langu- 
age and requirement of that provision into 
that case and accordingly came to the conclu- 
- sion which they did. 


7. Now, we shall consider the other decisions 
of this Court as well as other Courts on this 
point. As far as this Court is concerned, the 
earliest decision is that reported in Thathu 
Naick and others v. Kondu Reddi and others?. 
In that case, the holder of a mortgage decree 
brought the mortgaged property to sale in exe- 
cution. He applied to the Court for permis- 
sion to bid at the sale and the Court granted 
him permission, fixing an amount as the mini- 
mum at which he was to bid. The decree 
holder purchased the property at sale by Court 
in the name of a third party for a sum far less 
than the minimum fixed by the Court and less 
than the principal amount secured by the mort- 
gage. The sale was confirmed and possession 
delivered to the purchaser, but actual posses- 
sion remained with certain parties who had 
purchased the property from the original mort- 
gagor. Ina suit brought by the decree-holder. 
the auction-purchaser, as plaintiffs 1n the Court 
which executed the decree, against the origi- 
nal mortgagor, and the purchasers from them. 
as defendants, the defendants who discovered 
the fraud of plaintiffs subsequent to the con- 


—— 
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firmation of sale, contended that the sale to 
plaintiffs was fraudulent and contrary to the 
provisions of section 294 of the Code of Civil 
Procedure, 1882 (corresponding to Order 21, 
rule 72 of the present Code of Civil Proce- 
dure). The matter came before a Bench of 
this Court consisting of Miller, J., and Abdul 
Rahim, J., and both the Judges took the view 
that the confirmation of the sale was no bar 
to enforcing the right of defendants to set aside 
the sale, the fraud having been discovered only 
after such confirmation. However, the two 
learned Judges differed as to the remedy which 
was available to the defendants who discovered 
the fraud. Miller, J., took the view that the 
defendants were entitled to put forward their 
case in the written statement itself and have 
the sale set aside by way of answer: to the 
plaintiff’s claim. However, Abdul Rahim, 
T.. took the view that the sale cannot be set 
aside except on an application by defendants 
under sections 294 and 244, Civil Procedure 
Code of 1882, to the Court executing the de- 
cree. Та view of this difference of opinion 
between the two Judges, the matter was re- 
ferred to a third Judge, namely Sankaran 
Nair, J., who agreed with the view of Miller, 
T.. in this behalf, namely as to the forum and 
the mode by which the defendants who dis- 
covered the fraud should establish the right 
and have the sale set aside. With reference 
to the effect of the failure to obtain permis- 
sion of the Court, the learned Judge observed: 


“The next question is whether the sale should 
now he upheld. | Where a decree-holder 
purchases property in contravention of the 
provisions of section 294 and the judgment- 
debtor seeks to set aside the sale Т am of 
opinion that it is unnecessary for the latter 
to allege fraud or that the property has not 
been sold for its proper value; it is for the 
decree-holder to satisfy the Court that the 
sale should be confirmed.” 


The next decision of this Court is that of a 
Bench of this Court in Kondapalli Tatireddi 
v. Diduvani Ramachandra Rao and another’. 
The Bench held: 


“When a sale is set aside under. rule 72 on 
account of the decree-holder’s failure to 


1. 13. L.W. 616: A.I.R. 1921 Mad. 402. 


i} ` SURESH BABU 2. BALASUBRAMANIAM (F.B.) (Jsmail, C.77-) | 7 


obtain permission to bid, it is not necessary 
to find also that the judgment-debtor sus- 
tained substantial loss by 'the sale'." 


The next decision of this Court is the one in 
Копа Govindarajulu Chettiar v. Sivarama. 
krishnan, In that case also, a question, arose 
whether the purchase in Court-auction without 
the permission of the Court was a nullity or 
only voidable. The Bench held that it was 
only voidable and for this purpose it has re- 
lied on a passage in Halsbury's Laws of 
England, Vol. 28, page 73, paragraph 137 and 
also the decision of the Privy Council to which 
we have already drawn attention. Later deal- 
ing with the same question, the Bench pointed 
‘out: 


“Judgment-debtors were entitled to apply to 
set aside the sale and it would have been so 
set aside even without proof of damage or 
any loss if an appropriate application had 
been put in; but that was not done and the 
sale was confirmed. It is now too late for 
the judgment-debtors to have the sale set 
aside. The order of confirmation has be- 
come final and under the circumstances, as 
far as the judgment-debtors are concerned, 
the first defendant has got an indefeasible 
title." 


8. Thus the above three decisions of this 
Court categorically and expressly state that 
where the decree-holder has purchased the pro- 
perty without the permission of the Court, the 


judgment-debtor, on an application made by ` 


him can have the sale set aside without the 
judgment-debtor proving that he suffered any 
damage or loss. Consequently, the decision 
of the Bench іп Gundu Venkatalingam and 
others v. Kantheti Venkata Ranganayakulu', 
is directly opposed to the earlier three decisions 
referred to above. As we pointed out, inde- 
pendently that decision is also not correct in 
principle. We may also point out in this be- 
half that the decision of the Bench of this 
Court in Kotta Govindarajulu Chettiar v. 
Sivaramakrishnan*, referred to above, actu- 
ally referred to the decision of the Privy Coun- 
cil on which the Bench in Gundu Venkata- 
lingam and others v. Kantheti Venkata Ranga- 
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nayakulı and relied on it but for a different 
purpose, namely on the question whether the 
sale was a nullity or only voidable. Thus it 1s 
clear that when the Bench decision in Kotta 
Govindarajulu Chettiar v. Sivaramakrishnar?, 
held that the sale can be set aside without proof 
of damage or any loss, it did so only after con- 
sidering the decision of the Privy Council indi- 
cating thereby that the Bench did not under- 
stand the decision of the Privy Council in the 
manner in which it was understood by the later 
Bench in Gundu Venkatalingam and others v. 
Kantheti Venkata Капдапауакиіих. These are 
the only decisions of this Court which have 
been brought to our notice. 


9. The learned counsel for the appellant 
brought to our notice two decisions of the Cal- 
cutta High Court. One is in Mathura Das 
v. Майит Lall Mahta®. ‘That was a very 
short judgment which runs as follows: 


"Under the terms of the third para, of sec- 
tion 294 of the Code (Code of 1882), it is 
discretionary with the Court of execution to 
set aside a sale in which the decree-holder 
has purchased without the permission of the 
Court having been first obtained. In deal- 
ing with such a matter, which we regard as 
an irregularity in conducting the sale, it 
should be taken into consideration whether 
any substantial injury has resulted, that is 
to say, whether, by reason of the decree- 
holder being the purchaser without permis- 
sion of the Court previously obtained, an 
inadequate price has been realised at the 
sale. The judgment-debtor, appellant, has 
been unable to show us that the judgment of 
the lower Court, in holding that there was 
no such substantial injury is incorrect. 
There are other irregularities alleged by the 
appellant in publishing the proclamations ; 
but it is unnecessary to consider them hav- 
ing regard to the finding that no substan- 
tial injury has resulted at the sale." 


We are of the opinion that this judgment is 
not of any assistance to support the conten- 
tion of the learned counsel for the appellant. 
Here again, a very reading of the judgment 
wil show that the learned Judge treated an 
application to set aside a sale under the third 
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para, of section 294 of the Code of Civil Pro- 
cedure, 1882, equivalent to an application to 
set aside a sale under Order 21, rule 90 of 
the present Code of Civil Procedure, and that 
is why they have imported the conception of 
‘substantial injury’ into the judgment. 


10. The other decision of the Calcutta High 
Court relied on by the learned counsel is in 
Jiteswari Dassi v. Sudha Krishna Mukherjee". 
The relevant passage is as follows: | 


“The question that next arises is whether the 
absence of the leave makes the sale void. 
Now if a decree-holder purchases without 
taking the permission contemplated by the 
Code, the words of sub-section (3) of section 
294 of the Code of 1882, and rule 72, Order 
21 of the present Code, themselves show that 
the sale is not void nor a nullity but is only 
to be avoided оп the application of the 
judgment-debtor or some other person inte- 
rested. This is so even if permission was 
asked for and refused and considering the 
question whether the sale should be set aside 
or not, it will have to be seen whether the 
property has been realised to the best ad- 
vantage: (see Rai Radha Krishna v. Bish- 
eshar Sahay?) ." 


Apart from merely repeating the language of 
the Judicial Committee of the Privy Council, 
the above judgment does not lay down any 
principle whatever and therefore this also does 
not support the contention. of the learned coun- 
sel for the appellant. 


11. No other decision was brought to our 
notice. See 
12. As we indicated already, on principle an 


application to set aside a sale made under 
Order 21, rule 72 (3) is an independent appli- 
cation independent in the sense that it is differ- 
ent from the application contemplated under 
Order 21, rule 90, Code of Civil Procedure. 
When the two sets of provisions provide for 
two different applications, in the absence of 
any statutory compulsion, there is no justifi- 
cation whatever to equate the two and import 


into one set of provisions,. the restrictions or. 


limitation imposed in the other set of provi- 
sions. As we have pointed out already, Order 


1. A.LR. 1932 Cal. 672. 
2. 44 M.L.J. 718: L.R. 49 LA. 312: (1922) 
Te.R. 1 Pat. 733 (P.C.). 
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21, rule 72 (3) of the Code of Civil Proce-| 
dure does not refer to the applicant sustaining |. 
any substantial injury at all while Order-21,| 
rula 90, Code of Civil Procedure, does refer}: 
to it and makes the proof thereof as a condi- | 
tion precedent for setting aside the sale. In} 
view of this basic difference in the language, |; 
it is not possible to hold that the considera- | 
tions applicable to an application under Order |. 
21, rule 90, Code of Civil Procedure, should 
be applied to an application under Order 21, |, 
rule 72 (3) of the Code, As a matter of fact at t: 
one stage of the arguments, the learned counsel 

for the appellant pointed out that even the 

present application was filed under Order 21, 

rule 90 of the Code of Civil Procedure. An 

erroneous statutory provision quoted or cited 

cannot determine the scope of the rights and 

liabilities of the parties and the Court will have 

to decide them in accordance with the correct 

provisions of law applicable to the facts alleged’ 

and established. 


13. There is one other vital consideration 
which must be borne in mind. ‘The require- 
ment that a decree-holder must obtain the per- | 
mission of the Court before purchasing the 
property is intended for the benefit of the! 
judgment-debtor in view of the stronger posi- | 
tion in which the decree-holder is placed. | 
That is why Order 21, rule 72 (1) use the} 
word ‘shall’ and not ‘may’. That means, ће 
obtaining of the permission of the Court is 
mandatory before a decree-holder can bid) 
at the auction and purchase the pro- 
if the decree-holder without 
obtaining such permission or in spite of refusal 
of such permission bids at the auction and 
purchases the property, certainly he contra- 
venes a mandatory provision of law. Fur- 
ther the statute has deliberately used the word 
“express” before permission thereby indi- 
cating the stringency of the provision it is mak- 
ing. Such a person cannot be allowed to take 
advantage of his own illegality by calling upon 
the judgment-debtor or any other person inte- 
rested in the property who applies for setting 
aside the sale to prove that by reason of his 
illegality, the applicant has suffered substan- 
tial injury. 

14. Having regard to all the above circum- | 
stances we are clearly of the opinion that an 
application! filed under Order 21, rule 72 (3) | 
of the Code of Civil Procedure, is an inde- 
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pendent application and it has to be dealt with 
in accordance with the language contained in 
sub-rule (3) of rule 72 and that sub-rule does 
not insist that a sale cannot be set aside if it 
had taken place contrary to the provisions of 
that rule unless the applicant establishes that 
he bas sustained substantial injury. In view 
of this we overrule the decision of the Bench 
of this Court in Gundu Venkatalingam and 
others v. Kantheti Venkata Ranganayakulu’, 
and confirm the order of the learned Judge set- 
ting aside the sale in the present case. The 
appeal is accordingly dismissed. There will 
be no order as to costs. | 


S.J. 





Appeal dismissed . 


IN THE HIGH COURT OF. JUDICA- 
TURE AT MADRAS. 


Present :—M .M. Ismail, CF. 


Alamelu Ammal and another 
Petitioners* 


2 
State of Madras and another 
Respondents. 


Land Acquisition Act (I of 1894), sections 30 
and 31—Acquisition of land —4Apportionment 
of compensation— A. J and N rival claimants 
—Two parallel proceedings, one holding *N' 
had no interest in the concerned lands, and 
another awarding on a petition by ‘N’ under 
section 18 enhanced | compensation —Compen- 
sation to be awarded only to whomsoever 15 
interested in the land. 


Certain lands were acquired under the Land 
Acquisition Act, and since there was a dis- 
pute regarding the claim to the compensation, 
a reference was made to the Court under sec- 
tions 30 and 31 of the Act. "There were three 
rival claimants, namely, ‘4’, P and N. In 
the reference it was decided that “Л” did not 
have any interest in the land and the other 
two persons will be entitled to compensation. 
*N" preferred an appeal which was dismissed. 
During the pendency of the reference proceed- 
ings, or even before that “Л” filed a petition 





1. LL.R. (1935) Mad. 675. 
* G.R.P. No, 3191 ang 3345 of 1977. 


24th January, 1980. 


M.L.J. —2 


‘under section 18 of the Act for referring the 


question of compensation to the civil Court 
and a reference was made. 4 and J were not 
parties to the reference. In that reference the 
civil Court granted enhanced compensation. 
Against this grant the State preferred an 
appeal and it was allowed in part and the 
compensation awarded by the civil Court was 
reduced. “4” and “J” filed two petitions for 
payment out and they were dismissed. Ол 
revision to the High Court, against the order 
of dismissal, 


Held: In the proceedings which gave rise to 
the decisions as to which of the claimants had 
interest in the land all the three 4, J and N 
were parties. In the other parallel proceed- 
ings taken by ‘N’ claiming enhanced com- 
pensation the petitioners herein were not par- 
ties. Consequently, the enhanced compensa- 
tion was awarded at the instance of a person 
who had no interest in the land. However, so 
long as the orders directing the payment of en- 
hanced compensation stood the enhanced com- 
pensation would be payable to whomsoever 
was interested in the Jand and to whomsoever 
compensation was payable on that account. 
The fact the enhanced compensation was not 
directed to be paid at the instance of the peti- 
tioners herein would not affect their rights in 


this behalf because they alone were interested 


in the land and they alone were entitled to the 
compensation whether it was enhanced or not. 
[Para. 2.| 


Petition under section 115 of Act V of 1908 
praying the High Court to revise the Order 
of the City Civil Court (X Assistant Judge) 
dated 5th October, 1976 and made in C.M.P. 
Nos. 7012 and 7013 of 1976 in L.A.C. No. 
383 of 1965. 


P.R. Krishnan, for Petitioners. 


The Additional Government Pleader, for 


Respondents. 
The Court delivered the following 


Jopement.—These are Civil Revision Peti- 
tions to revise the order of the learned Tenth 
Assistant Judge, City Civil Court, Madras, 
dated 5th day of October, -1976 dismissing 
C.M.P. Nos. 7012 and 7013 in L.A.C. No. 
383 of 1965. Certain lands were acquired 
by the Government under the Land Acqui- 
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sition Act, and since there was a dispute re~ 
' garding the claim to the compsaention,a refe- 
rence was made to the City Civil Court, 
Madras, under sections 30 and 31 ofthe Act. 
The three rival claimants were Alamelu 

1, Jayammal, the petitioners respec- 
tively in the two civil revision petitions, 
and Nagiah Naidu, the second respondent 
in the two civil revision petitions. The 
reference was numbered as L.A.C. No. 509 
of 1965. Оһ llth April, 1967 it was deci- 
ded in the said L.A С.М№. 509 of 1965 that 
the said Nagiah Naidu did not have any 
interest in the land and it was only the two 


petitioners in these petitions who had inte- 


rest in the land and they alone will be enti- 
tled to the compensation. Against this deci- 
sion, Nagiah Naidu preferred A.S. No. 
641 of 1967 before this Court and this Court 
on 15th November, 1972 dismissed the appeal 
affirming the conclusion of the City Civil 
Court that Nagiah Naidu had no interest 
in the land and the two petitioners herein 
alone had interest in the land and were en- 
titled to the compensation. During the pen- 
dency of L.A.C. No: 509 of 1965, pro- 
bably even before that, Nagiah Naidu filed 
a petition under section 18 of the Land 
Acquisition Act for referring the question 
of compensation to the civil Court and a 
reference Was made to the civil Court in 
L.A.C. No. 383 of 1965. In that land acqui- 
‘sition reference, the City Civil Court granted 
an enhancement on 7th March, 1967. 
Against this grant of enhanced compensation 
the State preferred A.S. No.834 of 1967 on 
19th October, 1967 impleading the said 
Nagiah Naidu, as the sole respondent. On 
‘28th November, 1972 A.S. No. 834 of 1967 
was disposed of, by allowing the appeal pre- 
ferred by the State in part. The result of 
this will be the enhanced compensation gran- 
ted by the City Civil Court in L.A.C. No. 
383 of 1965 was reduced. By. that time,as I 
mentioned already, it had been held both by 
the City Civil Court and this Court that 
Nagiah Naidu was not entitled to the com- 
pensation as he had no interest.in the land. 
In view of this, the two _ petitioners 
herein filed C.M.P. Nos.7012 and 7013 of 
1976 for payment out of the enhanced com- 
pensation lying in Court deposit. Those 
petitions were objected to by the Government 
Pleader. The learned Tenth Assistant Judge, 
City Civil Court, Madras, upheld the ob- 
jection$ and dismissed the petition filed by 
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the two petitioners herein. Hence thesé tWe 
clvil revision petitions. 


2. The contention advanced by the learned 
Government Pleader before the City Civil 
Court and this Court was that the enhanced 
compensation was aSked for and obtained 
by Nagiah Naidu who was held to be not 
interested in the land and therefore the peti- 
tioners herein cannot claim the enhanced 
compensation. The question for considera- 
tion 15 whether this contention is correct or 
not. We have got a peculiar Situation ari- 
sing outof two parallel proceedings. In one 
proceeding it was decided that Nagiah Naidu 
was not entitled to the compensation and the 
petitioners alone are entitled to compensa- 
tion. To the proceedings which gave rise to 
this decision the two petitioners herein and 
Nagiah Naidu were parties . The other 
parallel proceeding is taken by Nagiah Naidu 
for claiming enhanced compensation and in 
that proceeding, the petitioners herein were 
not made parties. Consequently, the en- 
hanced compensation was awarded at the 
instance of a person who had no interest 
in the land. However, as long as the 
orders directing the payment of enhanced 
compensation, stands, the enhanced compen- 
sation will be payable to whomsoever is 
interestedin the landand to whomsoever the 
compensation is payable on that account. 
The fact that the enhanced compensation 
was not directed to be paid at the instance of 
the petitioners herein will not affect their 
right in this behalf because they alone are 
interested in the land and they alone are 
entitled to the compensation whether it was 
enhanced or not. In view of this, I am clear- 
ly of the opinion that the two petitioners 
herein are entitled to the enhanced compen- 
sation and therefore the order of the 
learned Judge, City Civil Court, dismissing 
the petitions filed by the petitioners herein 
is not correct. Consequently, the two civil 
revision petitions are allowedand the orders 
passed by the learned Tenth Assistant Judge‘ 
City Civil Court, Madras, dated 5th October, 
1976 are set aside and C.M.P.Nos. 7012 and 
7013 of 1976 will stand allowed. "There 
will be no order as to costs in these petitions. 


R.S. Revisions allowed. 
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IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


PRESENT:—G. Ramanujam, F. 


Venkatachalapathy Odayar .. Appellant* 
1). 
Rajalakshmi Ammal Respondent. 


Transfer of Property Act (IV of 1882), section 106 
—Suit for recovery of possession—Coconut thope— 
Lease of right to collect the usufructs from—Defen- 
dant claiming it to be a lease of land —Tran- 
action, held to be a licence only— Test applicable 
—Question of issue of notice under section 106 of 
the Transfer of Property Act does not arise. 


The defendant had been specifically given 
the right to collect the usufructs from 135 
Coconut trees situate on the land for. the 
period Ist April, 1969 to 31st March, 1970. 
At the end of the period, the defendant claim- 
ed that he was a lessee of the land and re- 
fused to deliver possession of the thope. 
The plaintiff issued a notice tc the defendant 
to deliver possession of the thope and filed 
а suit. The defendant claimed that no notice 
under section 106 of the Transfer of Property 
Act had been issued by the plaintiff. The 
trial Court dismissed the suit, but on appeal 
by the plaintiff the lower appellate Court 
decreed the suit. The defendant filed a 
‘second appeal. 


Held: If a right is created in respect of а 
land for a specified time and the grantee 
IS expected to exploit the land for purposes 
of his own, then the transaction is one of 
lease. But where without creating any in- 
terest in the land the right to collect the usu- 
fructs from the trees standing on the land 
alone is given, the grantee cannot claim to be 
а lessee butis only a licencee. Regard should 
be had to the substance of the transaction 
and the intention of the parties to deter- 
mine whether a particular transaction is a 
lease or a licence. [Para. 7.] 


Having regard to the fact that the defendant 
had not been granted any interest in the land 


ind not been authorised to put the land to 


any particular use, the transaction beween 
the plaintiff and the defendant could only be 
taken as a licence. [Para. 10.] 


"S.A. No. 2170 of 1976. 10th April, 1980. 


VENKATACHALAPATHY ODAYAR 2. RAJALAKSHMI AMyAL (Ramanujam, 7.) 
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Cases referred to : 


Panchapakesan v. Swaminathan, (1971) 1 M.L.J. 
169 ; Associated Hotels of India v. R.N. Kapoor, 
1960 §.C.J. 453: (1960) 1 S.C.R. 368: 
А.Т.К. 1959 S.C. 1262 ; Mrs. М.М. Glubwala 
v. Fida Bhusain Saheb, (1964) 2 S .C.]. 448: 
(1964) 2 M.L.. (S.C.) 83 : (1964) 2 An W.R. 
(S.C.) 83 : (1964) 6 S.C.R. 642 : А.Т.К. 1965 
S.C. 610 . 


Appeal against the decree of the Court of 
the Subordinate of Kumbakonam in Appeal 
Suit No. 40 of 1975 preferred against the 
decree of tbe Court of the District Munsif 
of Valangiman at Kumbakonam in Original 
Suit No. 580 of 1973. 


K. Ramamoorthy, for Appellant. 


K. Srinivasan and K. Raghunathan, for Res- 


pondent. 
The Court delivered the following 


Jupemenr.—The defendant in O.S.No. 380° 
of 1973 on the file of the District Munsif 
of Valangiman at Kumbakonam is the 
appellant in this second appeal. 


2. The said suit was filed by the respondent 
herein for recovery of possession of the suit 
properties on the ground that thedefendants 
took on lease the right to collect the usu- 
fructs from 135 coconut trees for the period 
Ist April, 1969 to 31st March,1970 for a sum 
of Rs. 600 and that after the expiry of the said 
period, the defendant has not surrendered 
possession of the coconut tope even after 
the issue of a notice dated 21st February, 
1973 calling upon the defendant to deliver 
possession of the thope. 


3. The suit was resisted by the defendant 
contending that an extent of 2.97 acres was 
taken on lease by the defendant, that the said 
leasehold extent originally contamed 56 
coconut trees, that after taking the land on 
lease, he had planted 100 coconut saplings 
at his cost and expense and reared and nur- 
tured them, that he also raised casuarina 
plantations in the remaining land where there 
are no coconut trees, that itis not correct to 
say that the defendant took merely the right 
to collect the usufructs from the coconut trees 
without any right in the land, that the defen- 
dant being a tenant in respect of 2.97 acres 
of land and not a mere licensee of the coco- 
nut tope, he is entitled to the benefits of the 
Cultivating Tenants Protection Act and tbat 
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in any event, the tenancy in his favour has 
not been duly terminated as provided in 
section 106 of the Transfer of Property Act, 
herein after referred to as the Act. 


4. On the above pleadings, the trial Court 
held tbat the defendant is not a cultivating 
tenant of the suit land, but that his lease 
has not been properly terminated and, there- 
fore, the suit for possession cannot be main- 
tained. In this view, the suit was dismissed. 
On appeal, the lower appellate Court held 
that as section 106 of the Act will not apply 
to agricultural leases in view of section 117 of 
the Act, the plaintiff is entitled to seek 
possession even though a proper notice 
had not been issued in this case terminating 
the lease under section 106 of the Act. In 
this view, the trial Court's decree and judg- 
ment were reversed and the plaintiff was 
granted a decree for possession with future 
mense profits from the date of plaint till the 
date of delivery of possession. 


5. In this second appeal, the defendant 
seeks to challenge the finding given by the 
lower appellate Court that as the lease is 
one for agricultural purposes. Section 106 
ofthe Act will not apply contending that the 
-suit for recovery of possession of a leasehold 
property is not maintainable unless there is 
a prior notice terminating the lease as provi- 
ded in section 106 of the Act. 


6. After going through the actual evidence 
in the case, I am of the view that both the 
Courts below have missed the real question 
that arises in this case. The trial Court 
as well as the lower appellate Court have 
proceeded on the basis that what was gran- 
ted by the plaintiff to the defendant was a 
lease of land. However the facts as esta- 
blished, indicate that the lease in favour of 
the defendant was only a right to collect the 
usufructs from the coconut trees for a 
period of one year. Asa matter of fact 
when the defendant filed an application 
before the Record Officer for recording his 
name as a cultivating tenant, that applica- 
tion was rejected on the ground that what was 
granted to the defendant was a right to col- 
lect the usufructs and there was no lease of 
tbe land, and therefore, he cannot be taken 
to be a tenant entitled to the benefit of the 
Tenancy Rights Act. The said order of the 
Record Officer has been marked as Exhibit 
Aal. The same was confirmed by the Sub- 
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Collector, Kumbakonam, on appeal and his: 
order has been marked as Exhibit A-2. 
The said order was again confirmed in a 
revision by tbe District Revenue Officer, 
Thanjavur, whose order bas been marked as 
Exhibit A-6. Apart from these decisions. : 
rendered by the authorities constituted under 
the Tenancy Rights Act the documents under 
which similar right granted earlier had been 
marked as Exhibits A-7 and A-8. Tkese: 
documents indicate that the defendant was 
given the right to collect the usufructs from. 
133 coconut trees situate in 2 acres 97 cents 
for a period of one year and that after Ше 
said period, the trees will be handed over to. 
the plaintiff. The said documents do not 
confer on the defendant any right in the land. 
The answer to the question whether there 
was a lease of the land or a licence to collect 
the usufructs from the coconut trees standing 
on the land has to be gathered from Exhibits. 
A-7 and A-8 which are admittedly the prior 
documents evidencing earlier similar transac- 
tions between the plaintiff and the defendant. 
Therefore, the Courts below should have 
first gone into the question as to what was gran- 
ted to the defendant was a lease or a licence 
and only when it is found that it is a lease, 
the question of applicability of section 106 
of the Act should have been gone into. 
Without going into the nature of the transac- 
tion, they have assumed that the transac- 
tion is a lease and proceeded to decide the 
uestion of applicability of section 106 of 
the Act. Iam ofthe view that on the facts 
of the present case, the basic question that has 
to be decided is, whether the transaction be- 
tween the plaintiff and the defendant is a 
lease, as contended by the defendant or a. 
licence, as contended by the plaintiff. 


7. To decide whether a particular transac- 
tion is one of licence or lease, Courts have 
applied various tests. If a right is created}, 
in respect of a land for a specified time and 
the grantee is expected to exploit the land for|! 
purposes of his own, then the transaction 
can be said to be one of lease. But, where! 
without creating any interest in the land Һе! 
right to collect the usufructs from the trees| 
standing on the land alone is given, the gran-[ 
tee cannot claim to be a lessee, he can е! 
said to be a licensee only. In determining 
wbether a particular transaction is a lease 
or a licence, we have to be guided by the 
substance of the deed evidencing the transac- 
tion and the intention of the parties. 


1] 


З. In Panchapakesan v. Swaminathan! , this Court 
has pointed out the distinction between a 
lease and a licence. It was pointed out 
in that case that the distinction between a 
lease and a licence is well-established, that if 
there isa document, the substance of the docu- 
ment must be preferred to the form, that the 
real test is the intention of the parties whether 
they intended tocreate a lease or a licence, 
that if the document creates an interest in 
the property, it is a lease, but if it only per- 
mits another to make use of the property, of 
which the legal possession continues with the 
owner, itis a licence. The distinction between 
a lease and licence had been pointed out by 
the Supreme Court in Associated Hotels of India 
v. R.N. Kapoor?. In the said decision, it was 
pointed out that the real test is the intention 
of the parties and that if the document crea- 
tes an interest in the property, it is a lease, 
but if it merely permits another to make use 
of the property, it is a licence. In М.Л. 
Glubwata v. Fida Hhusain Saheb3, the Supreme 
Court again pointed out that the intention 
of the parties is the decisive consideration for 
finding out whether the agreement between 
the parties created a relationship of landlord 
and tenant or merely that of licensor and 
licensee, that the intention of the 
parties has to be ascertained on а considera- 
tion of all the relevant provisions in the 
document and that in the absence of a for- 
mal document, the intention must be inferred 
from the circumstances and conduct of the 
parties. 


9. Applying the principles laid down in those 
cases for determining whether a particular 
transaction is a licence or a lease, to the 
facts of the present case. I am of the view 
that the transaction between the plaintiff and 
the defendant can only be treated as a licence. 
If it is considered as a licence, there is no 
question of termination of the tenancy as 
required under section 106 of the Act, and a 
mere revocation of the licence is sufficient, 
which has been done in this case under 
Exhibit A-3. 


:10. In this case, the defendant has been spe- 
cifically given the right to collect the usu- 





1. (1971) 1 M.L.J. 169. 

2. 1960 §.C.J. 453: (1963) 1 S.G.R. 368: 
A.LR, 1959 S.C. 1262. 

3. (1964) 2 S.C.]. 448: (1964) 2 M.L.J. ( S.Q.) 
33: (1964) 2 An. W.R. (S.C.) 83: (1964) 6 S.G.R. 
642: A.I.R. 1965 S.G. 610. 


VENKATACHALAPATHY ODAYAR 2. RAJALAKSHMI AMMAL (Ramanujam, F.) 


13 


fructs from the 135 coconut trees situate on 
the land. The case of the defendant 15 not 
that any right to cultivate the land as such 
had been given to him. As a matter of fact, 
the earlier documents, Exhibits A-7 and A-8 
evidencing similar transactions do not create 
any interest in the land in favour of the defen- 
dant and the only right granted to him was 
to collect the usufructs from the coconut trees 
for a period of one year. Having regard to 
the fact that the defendant has not been gran- 
ted any interest in the land and has not been 
authorised to put the land to any particular 
use, the transaction between the plaintiff 
and the defendant can only be taken as a 
licence. It also does not appear that an ex- 
clusive. possession of the land has been given 
to the defendant, though the defendant 
has been asked to attend to the watering» 
of the coconut trees and also to attend to the 
fencing ofthe land. Itis only for the purpose 
of protecting his own interest and to secure 
the usufructs from the coconut trees to him. 
As I am of the view that the transaction bet- 
ween the plaintiff and the defendant is a lice- 
nce, there is no question of issuing a notice 
of termination as contemplated in section 106 
of the Act. Inthis view of the matter, the 
decree of. the lower appellate Court direct- 
ing delivery of possession, has to be confirm- 
ed, but ona different ground. 


11. The second appeal, therefore, fails and 
it is dismissed. No costs. 


S.J. 





Appeal dismissed. 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PRESENT :— T: Sathiadeo, F. 


M. Kandaswamy Petitioner 
д. 

Sowrirajan Respondent. 
Tamil Nadu Cultivating Tenants’ Protection 


Act (XXV of 1955), sections 3 (4) (a) and 
6 (b)—Cioi Procedure Code (V .of 1908), 
section 115— Applicability. 
The tenant was the petitioner herein aga- 
inst whom a ‘petition was ' filed under sec- 
Uon,3 (4) (a) of Act XXV of 1955, for 
eviction for non-payment of lease rent. 
‘Fhe Authority held that there was no bona 
fide reason to grant further time and that 
the ténant wanted to drag on the matter 
wilfully. He ordered eviction since the 
tenant had not paid lease rent in spite of 
opportunities’ given. 


Held: Yn this case, the Revenue Court had 
taken noteof the landlord agreeing to one half 
of the amount being remitted. The land- 
lord appraised the Court of his properties 
being distrained for non-payment of land 
revenue. On the second occasion the land- 
lord reported to the Revenue Court of his 
movables having been already distrained. 
In these circumstances it cannot still be 
held that the ! Revenue Court had failed 
to exercise its jurisdiction in holding that 
the tenant had wilfully avoided paying the 
rent knowing the circumstances in which 
the landlord was placed and therefore, the 
request made by him for further adjourn- 
ment was not bona fide. When a Revenue 
Court thus takes into account the 
relevant circumstances and also exercises 
jurisdiction reasonably after granting ad- 
journmients as are necessary for part-pay- 
ments to be made, and when it comes to the 
ultimate conclusion that inspite of the in- 





*2. R.P. No. 56 of 1980. 29th February, 1980: 
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dulgence shown the tenant is wilfully’ avoid- 
ing payment of rent, it cannot in any sense 
be held that it had failed to exercise the 
jurisdiction vested in it under Act XXV of 
1955.  Itis not for the High Court to go 
into the question of finding out whether the 
subsequent payment made during the pen- 
dency of the civil revision petition, would 
by itself show that the Revenue Court either 
wrongly exercised its jurisdiction or failed 
to exercise its jurisdiction. ' In this case, on 
the day when the order was passed, 
there were justifiable circumstances, for the 
Revenue Court, to hold that the tenant 
was the person who had wilfully avoided pay- 
ment and he had not only dragged on: the 
matter but he had not also given any bona 
fide reason for grant of any further time. 
In this view, this civil revision petition was 
liable to be dismissed: Иша, 6.] 


Cases referred to :— 


Mahalinga yoikkaran v. P. R. s. Sellathammal, 
(1972) 85 L. W. 376; Sivasankara Devarayar v. 
(Minor) Prakash, (1979) T.L.N.J. 290. 


Petition under section 6-B of. The Madras 
Cultivating Tenants Protection Act as amend- 
ed, read with section 115 of Act V of 1908, 
praying the High Court to revise the Order of 
the Court of the Special Deputy Collector 
(Revenue Court) Tiruvarur dated 5th Dec- 
ember, 1979 and made in P.No. 138 of 1970. 


Ganesan, for Petitioner. 
К. Raman, for Respondent. 
The Court delivered the following 


JupcmMent.—This revision petition is’ filed 
under section 115, Civil Procedure Code, 
and under section 6 (b) of Таз Nadu . 
Cultivating Tenants Protection Aet XXV' 
of 1955 against the order passed by the 
Special Deputy Collector and. Presiding 
Officer of Tiruvarur. in P. No. 138 . of 
P on 5th December, x d ui tenant 15 the 


yeh ‚о 


filed under section 3. (4) (a). of Act XXV. of 


EU 


1955 for evicting him for non-payment of 
lease rent for Fasli 1388. The Authority held 
that this is a case where “Һе tenant (inten- 
ded) to drag the matter wilfully and there is 
no bona fide reason to grant any further time 
“апа hence it is ordered the tenant to be 
evicted since he has not paid tbe lease rentin- 
spite ofopportunities given" Mr. Ganesan, coun. 
selfor the petitioner, contends that the refusal 
to grant further time beyond the two adjourn- 
ments given earlier, being unreasonable, 

tlie Authority bad failed to exercise the juris- 
diction vested in it and hence, this Court 
during the pendency of the Civil Revision 
Petition can not only take note.of the subse- 
‘quent payment of rent made and also hold 
that such а. payment made pending disposal 
of the Civil Revision Petition would tanta- 
imount to remittance of rent within Ње time 
fixed by the Authority. He also contends 
that failure to grant further time had res- 
sulted in gross prejudice to the tenant result- 
ing in eviction and hence the order of evic- 
tion is unsound and unsustainable in law. 

He also relies upon the decision of this 
Court rendered in Mahalinga Voikkaran v. 
P.R.S. Sellathammall to contend that a Civil 
Revision Petition is a continuation of the 
pétition filed under Act XXV of 1955 and 
therefore, this Court has ample jurisdiction 
to give an opportunity to the tenant to pay 
the arrears during the pendency of the Civil 
Revision Petition and if such a payment is 
made, it would be sufficient compliance of 
the provisions of the Act and it would in 
turn result in setting aside the order of 
eviction. 


2. Mr. Raman, counselfor the respondent; 
landlord in turn relies upon the decision 
rendered in Steasankara Devarayar v. ( Minor) 
Prakash by Guardian?, wherein, it has been 
Stated that wherea revision can be considered 
aS a continuation of the proceedings under 





1. (1972) 85 L.W. 376. 
2. (1979) T.L.N.J. 290. 
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Act XXV of 1955 initiated before the Reve- 
nue Court is an aspect on which there is still 
a grave doubt, and that there has been a 
compliance of the orders passed during the 
pendency of the Civil Revision Petition. 
cannot be taken into account for finding 
out whether there has been a failure to pay 
rent on time or not. The compliance of 
interim order pending disposal of the Civil 
Revision Petition is no ground to hold that 
the order of the Revenue Court has been 
complied. 


3. In this case, the preliminary order was. 
passed on 29th October, 1979, directing the 
tenant to deposit a sum of Rs. 692.70 to- 
gether witb costs of Rs.40 on or before 21st 
November, 1979. The tenant had earlier 
filed a vakalat through counsel on 16th 
August, 1979; but no enquiry could be con- 
ducted till 22nd October, 1979, and it 1; 
only thereafter, by mutual consent of the- 
landlord and the tenant, the claim of 61 
kalams was restricted to only thirty kalams 
for Fasli 1388. The tenant agreed to pay 
the value of this quantity and accordingly. 
an order was passed granting time till 91st 
November, 1979, for payment of the amcunt. 
On 21st November, 1979, the tenant paid 
only Rs. 150 and asked for further time of 
two months . But this was objected to by the 
landlord by stating that the properties are 
being distrained for arrears of Land Revenue 
and thereforea longer time cannot be gran- 
ted. This resulted in the Revenue Court 
fixing 5th December, 1979, as a date by 
which the balance of the amount was to be 
paid. Again on 5th December, 1979, the tenant 
paid only Rs. 50 and pleaded for further 
extension of time. On this date, the 
landlord stated that already his movables 
have been distrained and that he had no 
money to pay even the public demands. 
It isin this background, the Revenue, Court 
came to the conclusion that the tenant wan- 
ted to drag the matter wilfully and there 
is no bona fide reason to grant any further 
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4. The contention of Mr. Ganesan is that it 
was only the inability of the tenant which 
prevented him from paying the value of 
the restricted claim of 30 kalams and there- 
fore, the conclusion that there was no bona 
fide in requesting for further time being erro- 
neous, the Revenue Court has failed to exer- 
.cise the jurisdiction vested in it. 


5. No doubt this Court in  Mahalinga 
Voikkaran v. P. R. S. Seethammal! has held 
‘that this Court while exercising powers 
under section 115, Civil Procedure Code, 
has ample powers to give relief to parties 
and when such wide powers are exercised, 
this Court can also enable a tenant to 
pay the arrears of rent which, he had 
failed to pay by the time fixed by the Reve- 
nue Court. 'The learned Judge has held 
thatit depends upon the proper circumstances 
made out for such a relief to be granted in 
the Civil Revision Petition. It cannot be 
denied that the Revenue Court has the juris- 
diction, taking into account the circumstances 
of the case to give such time as may be requi- 
red for a tenant to pay the rent. Equally, 
he has jurisdiction to decide as to whether 
the tenant was resorting to protraction of the 
proceedings and his failure to payment, 1s 
bona fide or not. 


6. In this case, when the Revenue Court 
had taken note of the landlord agreeing 
for one half of the amount to be remitted, 
and who had appraised the Court of his pro- 
perties being distrained for non-payment of 
the land revenue and on the second occasion 
reporting to the Revenue Court of his mova- 
bles having been already distrained, it can- 
not still be held that the Revenue Court 
had failed to exercise its jurisdiction in 
holding that the tenant had wilfully avoided 
paying the rent knowing the circumstances 
in which the landlord is placed and there- 
fore, the request made by him for further 
———є—————— 
4. (1972) 85 L.W. 376. 
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adjournment is not bona fide. When a Revenue 
Court thus takes into account the relevant cir- 
cumstances and also exercises jurisdiction rea- 
sonably after granting such adjournments as 
are necessary for part payments to be made, 
and when it comes to the ultimate conclusion, 
that inspite of the indulgence shown, the 
tenant is wilfully avoiding payment of rent, 
it cannot in any sense he hold that it had fail- 
ed to exercise the jurisdiction vested in its 
under Act XXV of 1955. It is not for this 
Court to go into the question of finding out 
whether the subsequent payment made dur- 
ing the pendency ofthe Civil Revision Peti- 
ton, would by itself show that the Revenue 
Court had either wrongly execised its juris- 
diction or failed to exercise its jurisdiction. 
Subsequent payments, cannot be taken into 
account for holding as to what had been 
committed by the time the order was passed 
by the Revenue Court. In this case, on the 
day when the order was passed, there were 
justifiable circumstances for the Revenue 
Court to hold that the tenant is the person 
who has wilfully avoided payment and he 
had not only dragged on the matter but he 
had not also given any bona fide reason for 
grant of any further time. In this view, 
this Civil Revision Petition stands dismissed. 
NO costs. 


R. S. 
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1) STATÉ OF TAMIL NAĐU Y. ‘SHANSUDEBN (Ramanujam, J.) 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


PasiENT:—G. Ramanujam and S. Swamik- 
kannu, JJ. 


The State of Tamil Nadu through the 
Director of Fire Service ... Appellant* 


y. 


M. N. Shansudeen and others 


Respondents, 


Motor accidents claim—Collision between 
motor cycle and Madras Fire Service Ambulance 
Van—Van carrying a person who had been 
. stabbed for emergent treatment in the Govern- 
ment Hospital — Defence of vehicle being 
used in the course of exercise of sovereign 
function —State whether entitled to claim 
immunity from payment of compensation. 


Held: The transporting of a patient to the 
hospital can be done even by private indivi- 
duals also and when it is not the case of the 
State that the transport of patients can only 
be done by the Government in their vehicles, 
it cannot be said that the work of transport- 
ing a person who had been stabbed, to the 
hospital is a sovereign function. As a 
Welfare State it may undertake many 
aneliorative measures but that cannot make 
every such work undertaken by the State a 
sovereign function. If an act is to be taken 
as an act done iu the course of the exercise 
of a sovereign function, ıt should be one, 
which cannot be expected to be performed 
by any private individual but which the 
State alone is authorised to perform. In 
this case, it cannot be said that the transport 
of the person, who had been stabbed, in the 
van to the hospital is a sovereign function 
at all. For one thing there is no statutory 
rule or Government order imposing on the 
State a duty of carryiag patients from one 
place to another in Government vehicles, 
and preventing others doing those acts. 
Having regard to these it cannot be said that 











*A. A. O. No. 2 8 of 1977. 
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the State is immune from liability in respect 
of the accident caused by the driver of the 
Fire Service Ambulance Van, by.his rash 
aad negligent driving. (Para, 17.) 


Cases referred to :— 


Kasturi Lal v. State of Uttar Pradesh, (1965) 
M. L. J. (Crl.) 571: (1965: 2 Аз. W.R. (S C.) 
15 : (1955) 2 M. L. J. (S C.) 15:(1965) 2 
S. C. J. 318: (1965) 1 S C R&. 375: A. LR. 
1965 S. C. 1039 ; Th» Highways Department 
of South Arcot v. Vedanthachariar, (1972) 1 
M. L. J. 71: 85 L. W. 69:(1972) A. C J 108: 
А. I. R. 1972 Mad. 148; Thangarajan vw. 
Union of India, (1974) 2 M.L. J. 288: 
87 L. W. 521: A.I. R. 1975 Mad. 32; 
Bakshi Amrik Singh v. Union of India, 
(1974) A. C. J. 105 (P. & H.) ; Peninsular and 
Oriental Steam Navigation Co v. Secretary 
of State for India-in-Council, (1868-69) 5 
Bom. Н. С. R. 1; Shyam Sundar ч. State of 
Rajasthan, (1974) 2 S C J. 317: (1974) 3 
S. C. R. 549 : (1974) A. C. J. 296: A L R. 
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98 ; Union of India v. Sugarabai, A 1. R. 
1969 Bom. 13; Roop Lal v. Union of India, 
А.Т. R. 1972 J. &K. 22; Union of India 
v. Savita Sharma, A. IL К. 19793 & K 6, 


Appeal against the order of the Court of 
the Principal Subordinate Judge (Motor 
Accidents Claims Tribunal), Madurai, dated 
18th February, 1976 and made із M A.C, 
O. P. No. 160 of 1971. 

N. R. Chandran, ^ Assistant  Goverament 
Pleader, on behalf of Appellant. 


T. R. Mani, for Respondents. 


The Judgment of the Court was delivered bY 


Ramanujam, J, —Yhis appeal arises out of 
an award passed by the Motor Accidents 
Claims Tribunal, Madurai, in M, A. C. О.Р. 
No. 160 of 197! on its file. 
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2. On2nd December, 1970 at about 3. 45 
Р. М. one Naina Mohammed was going in 
his motor cycle, M. D. A. 7826 from east to 
west in Tamil Sangam Road, Madurai Town, 
with three boys on the pillion of the motor 
cycle, At that stage, the Madras Fire 
Service Ambulance van, M. S. M. 2103 
driven by ons Diraviam Paul and -owned by 
the State of Tamil Nadu through the 
Director of Fire Services, came in the opposite 
. direction and it hit against the motor cycle 
violently, with the result all the riders in 
the motor cycle were thrown away resulting 
in serious injuries. The injuries sustained 
by Naina Mohammed proved fatal later on 
at 3А. м, оп 3rd Decem er, 1970 when he 
was carried to the hospital for treatment. 
Alleging that the driver of the van drove it 
in a rash and negligent manner and that the 
accident was solely due to his driving the 
vehicle on the wrong side of the road, the 
widow and the children of the deceased 
Naina Mohammed filed the claim petition, 
claiming a compensation of Rs. 60,000. 


3. Therespondents in the claim petition, 
the driver of the van as well as the State 
of Madras, resisted the claim contending 
that the van was driven in a slow and 
cautious manner on the correct side of the 
road, that the deceased Naina Mohammed 
came in à motor cycle at a high speed and 
on the wrong side of the road, that he drove 
tne motor cycle in a reckless, negligent and 
careless manner, and dashed against the van, 
that theretore, the accideat cannot be taken 
to be due to the fault of the driver of the 
van, and that therefore the respondents are 
not liable to pay any Compensation to the 
claimants. 


4, The Tribunal, on these rival contentions, 
took up the following two points for con- 
sideration : | í 


1. Whether the accident was dueto the rash 
and negligent driving of the Ambulance Van, 
M. S. M. 2103 by lst respondent? 


2. Whether the petitioners are entitled to 
claim any damages from the respondents, 
and if so, to what amount? 


5. Before the Tribunal, P. W. 3 an eye 
witness was examined, He is having a 
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workshop in Tamil Sangam Road, very near 
the place of accident. He has deposed that 
on the day of occurrence, Naina Mohammed 
came in a motor cycle with three boys on 
the pillion at a slow speed, that at that time, 
the ambulance van came very fast from the 
opposite direction and dashed against the 
motor cycle, that the actual impact was on 
the southern side of the road, about six or 
seven feet from the southern platform and that 
he rushed to the place of accident immedia- 
tely, The evidence of P. W. 3 has not 
been effectively challenged in cross-examina- 
tion. No motive also has been alleged 
against P. W. 3 as to why he should give 
evidence falsely ia favour of the claimants 
and against the respondents. He is an indepen- 
dent witness and he has no axe to grind in 
this matter. The evidence of P. W. 3, 
is also corroborated by the other factors, 
such as the situation of the vehicle at the 
time of the accident i, e., on the southern 
side of the road and the speed wish which 
the van was driven. The Tribunal therefore‘ 
held that the accident was due to the rash 
and negligent driving of the van. 


6. On the question of compensatiou, the 
Tribunal held that the deceased was earning 
a sum of Rs. 300 per month from his busi. 
ness and that he would havecontributed a sum 
of Rs. 150 per month to his family. Thus. 
the annual dependency was taken to be 
Rs. 1,800. Then taking into account the 
age of the deceased at the time of the acci- 
dent, which was 48 years, the loss of earnings 
for a period of 12 years was determined at 
Rs. 21,600. The Tribunal therefore, fixed 
the said sum as afair and reasonable compen- 
sation for the l.ss of pecuniary benefits. 
Apart from this, the Tribunal awarded a 
sum of Rs. 1,400 as compensation for pain 
and suffering. Thus, the Tribunal in all 
awarded a sum of Rs. 23,000 as compensa- 
tion. 


7. This award of the Tribunal has been 
challenged in this appeal filed by the State, 
both on merits as well as on the quantum of 
compensation. 


8. Though the learned Government Pleader 
vehemently argued that the van driver was 
not at allrash aod negligent, on the facts 
and circumstances proved in this case, we 
find that there is enough material on record 
to establish his rashness and negligence. 


1) STATE OF TAMIL NADU Ӯ. SHANSUDERN (Ramanujam, J.) 


As pointed out by the Tribunal, on the facts 
of this case, the doctrine of res ipsa loquitur 
could easily be invoked. Apart from the 
said doctrine, there is the evidence of the 
eye witness, ©. W. 3, which is categoric 
that the van driver was driving the vehicle 
rashly and it is because of his rashness and 
negligence, the accident took place. We do 
not therefore see any justification for inter- 
ference with the findings of the Tribunal 
that the accident was dueto the rash and 
negligent driving of the Ambulance Van by 
its driver. 


9. The learned Government Pleader, has 
however raised a legal plea that having 
regard to the purpose for which the vehicle 
had been used at the time of the accident, the 
State is entitled to claim immunity from 
payment of compeasation, for the reason 
that the vehicle has been used in the course 
of the exercise of a sovereign function. 
Though such a defence was not taken before 
the Tribunal and the Tribunal had no oppor- 
tunity to deal with such a defence, we 
allowed the learned counsel to. substantiate 
that legal plea. According to the learned 
counsel, the van, which was involved in 
the accident in this case though belonged 
tothe Fire Service Department, has been 
permitted by the State to be used for rescuing 
human beings and animals, trapped under 
collapsed buildings and structures, and for 
carrying patients to and from the hospital 
etc. The learned counsel has referred to 
Part I of the Tamil Nadu Fire Service 
Manual to show that though the Ambu- 
lanceis primarily inteaded to be used at 
fires and at other emergencies, it is also made 
available to the public for removal of 
patients from or to hospitals and dispensaries, 
Government and private, provided it is with- 
in the State and that it can also be used for 
removing patients from one place to another 
on production of a Doctor's certificate that 
an ambulance is necessary for that purpose. 
The learned counsel also referred to the 
Government Order, in G. O. Ms. No. 2802, 
Home, dated 4th October, 1967, authoris- 
ing the separation of Fire Service 
branch from the Police Department. and 
vesting the powers to maintain the Ambulance 
Vans with the Fire Service Department. 


10, It is in evidence in -this case that, the 
‘Fire Service Van was being used for carrying 
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a person, who had been stabbed for emer- 
gent treatinent to the Erskine Hospital, 
Madurai. The contention of the learned 
Government Pleader that the Fire Service 
Ambulance Van has been authorised to carry 
such victims for treatment to the hospital 
free of charge and that the Fire Service 
personnel аге also bound to attend to the 
work of carrying victims to and from the 
hospital in case of emergencies. But «till the 
question is, Wether such a purpose, for 
Which the van was used, has been done in 
the course of exercise of a sovereign func- 
tion by the driver of the van. 


11, The learned Government Pleader refers 
to the decision of the Supreme Court in 
Kasturi Lal v, State of Uttar Pradesh!, the 
decisions of the Madras High Court in The 
Highways Department of South Arcot vw. 
Vedanthachariar? and in Thangarajan v. 
Union of [ndia? and also to a decision of the 
Punjab and Haryana High Court in Bakshi 
Amrik Singh v. Union of India*, assupporting 
his stand. In the first case above referred 
to, the Supreme Court while dealiag with a 
case of seizure of gold and silver suspected to 
have been stolen, under the provisions of 
Uttar Pradesh Police Regulations and of 
the disposal of the property seized, has found 
that after the seizure, the gold and silver seiz- 
ed were entrusted to certain police personnel, 
who secreted the saine and became scarce. 
Ultimately, when the person from whom the 
gold and silver had been seized claimed the 
return of the articles seized a plea was 
taken that the articles are not available for 
return. At that stage. a charge of negligence 
was made as against the police officers, who 
seized the gold and silver, in entrusting 
the same after seizure to a person without 
properly ensuring for their safe custody, and 
they were asked to make good the loss for 
the negligent performance of their duties. It 
is in those circumstances, the State of Uttar 
Pradesh maintaining the police force raised 
the plea that tne State is not liable for the 








i. (1965) M. L. J. (Cri.) 571: (1965) 2 An. W.R. 
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30 
EN 


tortious acts of its servants committed in 
exercise of the statutory functions delegated 
to them by the Government. Dealing with 
this plea of immunity, the Supreme Court 
has pointed out that the act of negligence 
was committed by the police officers while 
dealing with the property of the person 
arrested in that case, which they had seized 
in exercise of their statutory powers that the 
Dower to arrest a person, to search him and 
to seize property found with him, are powers 
conferred on the specifie officers by statute 
that in that last analysis, they are powers 
which can be properly characterised as 
sovereign powers; and so the act which gave 
rise to the claim for damages ia that 
case had been committed by the employee of 
the State in the course of its employment 
but that the employment in question being 
of the category which can claim th: special 
characteristic of sovereign power, the claim 
could not be sustained. 


The Supreme Court referred to with approval 
the observations of Peacock, CJ., in 
Peninsular and Oriental Steam Navigation 
Co. v. Secretary of State for India-in-Council', 
which has been taken to be a leading autho- 
rity on the point, The other decisions 
referred to above, merely follow the princi- 
ple laid down in Kasturi Lal v. State of 
Uttar Fradesh?, and therefore, it is 
unnecessary to deal with them separately. 


12. However, it is seen the Supreme Court 
has dealt with this question once again in 
Shyam Sundar v, State of Rajasthan’, |а 
that case, the question was whether 
the State could claim immunity in respect of 
an accident in which a truck engaged in 
famine relief work was involved. It was 
contended that the famine work isa sovereign 
function of the State and therefore it is 
entitled to plead immunity in respect of the 
‚ accident caused by the rash and negligent 
driving of the truck. In support of the plea 
of immunity, reliance was placed before 
the Supreme -ourt on the decision in Kasturj 
Lal v. State of Uttar Pradesh?, After consi. 
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dering the principle laid down іл the earlier 
case, the Supreme Court held that the 
liability of the State for a tort committed by 
its servants in the course of exerc se of their 
duties, would depend upon whether the 
employment was of the character, which 
claimed the special characteristics of sovereign 
power, that the immunity of the State for 
injuries on its citizens committed in the 
exercise of what are called the sovereign 
functions is based on the theory that the King 
can do no wrong, but that in modern times, 
the said theory cannot have any moral 
e auge The learned Judges observed 
that : 


“Today, hardly anyone agrees that the 
stated ground for exempting the sovereign 
from suit is either logical or practical. 
We do not also think it necessary to 
consider whether there is any rational 
dividing line between the so-called 
sovereign and proprietary or commercial 
functions for determining the liability of 
the State”. 


13. However, without going into the 
correctness or otherwise of the decision 
rendered by it in Kasturi Lal v. State of 
Uttar Pradesh!, it went into the question as to 
whether the famine relief work is of the cate- 
gory, which would claim the special 
characteristics of sovereign powers and fouad 
that it is a work, which can be and is being 
uudertaken by private individuals as well 
and there is nothing peculiar about it, so 
that it might be said that the State alone can 
legitimately undertake the work. Thus, one 
of the tests laid down by the Supreme Court 
in this case is that if an act, which is alleged 
to have been carried on by the State in 
exercise of the sovereign functions, could be 
carried on normally by private individuals as 
well, then the act cannot be said to have been 
done in this course of exercise of sovereign 
functions. 


14. Thisisthe view taken in some of the 
earlier decisions also. The earliest oneisa 
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decision in Union of India v. Smt. Jasso'. In 
this case, coal was carried by a military truck 
from a place to the Army Unit Headquarters 
building at Simla driven by an army driver. 
On the way, the vehicle met with an accident 
aud the accident resulted in the death of one 
Rakha Ram. His dependants instituted a 
suit for recovery of Rs 20,000 against the 
Unioa of India, alleging that the death of 
the deceased was due to the rash and negli- 
gent driving of the military vehicle by its 
driver and that therefore, the Union of India 
was liable to pay the damages caused by the 
rashness and negligence by its employee. 
The Union of India raised the plea that the 
military truck was used in the course of the 
exercise of the sovereign functions and there- 
fore, the State is entitled to claim immunity 
in respect of the said accident caused by the 
negligence of the driver of the vehicle. The 
Full Bench of that Court took the view that 
there is a great and clear distinction between 
acts done in exereise of what are usually 
called sovereign powers and acts done in the 
conduct of undertakings which may as well 
be carried on by private individuals, that 
applying that test, the transport of coal from 
some depot or store to the Headquarters 
building of the Army at Simla could be 


undertaken even by a contractor 
or by a private individual and 
that the mere fact’ - that the 


Government had chosen to undertake the 
transport by its army truck and the 
driver of the vehicle wasa military employee, 
cannot make any difference to the liability 
of the Government for damages for the 
tortious acts of the driver. In this view, 
the Full Bench r:jected the plea based on 
the State's immunity for the acts done in 
the course of exercise of sovereign functions 
by an employee of the Government. The 
same view was taken in the decision in 
Satya Wati у Union of India? and in Union 
of India v. Sugrabai®, 


15. In the decision in Roop Lal v. Union of 
Indiat the military jawaus in the employ- 
ment of the Union of India lifted the drift- 
wood belonging to a third party and carried 
it through military vehicles for the purposeg 
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of camp fire and the fuel was used by them 
for their requirements. The question was 
whether the wrongful act dons by the mili- 
tary jawans in lifting the firewood belonging 
toathird party for using them for their 
purposes, will be protected by the immunity 
based on sovereign functions. The High 
Court of Jammu and Kashmir found that 
the carrying of the driftwood by the jawans 
is not an act done in the course of their 
performance of military duties or for the 
purpose of any sovereign function and there- 
fore no immunity can be claimed in respect of 
such a tortious act. 


16. Ia Union of India v. Savita Sharma, a 
military truck was proceeding to the railway 
station for picking up the jawans. At that 
stage, the vehicle met with an accident and 
collided with a private tempo resulting in 
the occupaut of the tempo being injured. 
When the injured person filed a claim for 
damages against the Government, the Union 
of India took up the plea that the truck 
was being utilised for the purpose of 
transporting jawans and therefore, it should 
be taken that the driving of such a vehicle 
was in the course of performance of delega- 
ted sovereign functions. Rejecting that plea, 
the Court held that the jawans could have 
been transported even in a private bus or in 
a truck orin any other vehicle and that even 
if the driver is taken to have performed a 
Statutory duty in transporting the jawans 
from the railway station to the army unit 
headquarters, that alone cannot entitle the 
Union of India, in whose employment the 
driver was, to claim that the act was per- 
formed in exercise of the delegated sovereign 
powers. It was pointed out by the Court 
that there is no rule ог law that the jawans 
Should be transported only in military trucks 
and that even if there could be any such rule 
or law, that would make hirdly any diffe-- 
ence as the act of transporting jawans from 
one place to another in the ultimate analysis 
could be performed by private individuals 
also in their vehicles and that therefore, 
only if it was shown that such an act could 
not have been performed by private indivi- 
ӣвх15, the said act can be said to be perfor- 
med in exercise, of delegated sovereign 
pewers. | 


1. А.Т.К, 1979 J. & К, 6. 
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17. Though the learned counsel on either 
side referred to a large number of decisions, 
dealing generally with the State's immunity 
in respect of its sovereign functions, we do 
not think it necessary to deal with them in 
detail, as the Supreme Court has clearly laid 
down the principle of law relating to the 
said plea of immunity in Kasturi Lal v. 
State of Uttar Pradesh’. As we are of the 
view that on the facts of this case, the 
transporting of the patient to the hospital 
can be done evea by private iadividuals 
also and that wk2nit is not the case of 
the State that the transport of the 
patients can only be done by the Govern- 
ment in their vehicles, it cannot be said 
that the work of transporting a person, 
who had been stabbed, to the hospital 
is a sovereign function. As a welfare State 
it may undertake many  ameliorative 
measures, but that cannot make every such 
work undertaken by the State a sovereign 
function: As pointed out in the various 
decisions referred to above, if an act is to be 
taken as ап act done in the course of the 
exercise of a sovereign function, it should 
be one, which cannot be expected to be 
performed by any private individual but 
which the. State alone is authorised to 
perform. In this case, it cannot be said that 
the transport of the person. who had been 
stabbed, in the van to the hospital is a 
sovereign function at all For one thing 
there is no statutory rule or Government 
order imposing on the State a duty of carry- 
ing patients from one place. to another in 
Government vehicles, and preventing others 
doing those acts. Having regard to these 
circumstances, we are not inclined to uphold 
the legal plea raised by the learned Govern- 
ment Pleader that the State is immune from 
the liability in respect of the accident caused 
by the driver of the Fire Service Ambulance 
van, by his rash and negligent driving. 


18. Now coming to the question of com- 
pensation, the learned Government Pleader 
points out that after computing the loss ot 
pecuniary benefit at Rs. 21,600 for 12 years, 


n——————— m! 


1. (1965) M L.J. (Crl.) 571 : (1965) 2 8,C. J. 
318: A. J. R. 1905 S. C. 1989, 
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it has not givea any reduction in allowance 
for the bene*it of lump sum payment. But 
it is seem that the deceased was aged 48 
years at the time of the accident and the 
[ribuaal has adopted 12 years as the years 
of purchase asthe basis. Oace the 12 years 
purchase is taken as the basis, there is no 
question of any deduction being made for 
lump sum payment. 1t is only when the 
pecuniary loss is determined on the basis of 
the losgevity of the d:ceased, then any 
deduction is possible for lump sum payment. 
In this view, we do not sze any justification 
for interfering with the quaatum of com- 
pensation fixed by the Tribunal. 


19, The result is, the appeal fails and is 
dismissed. Butthere will be no order as to 
costs. 
К. S. Appeal dismissed. 


IN THE HIGH COURT OF 
CATURE AT MADRAS. 


JUD. 


Pansanr :— М. М, 15п111, CJ. and S, Nainar 
Sundaram, J. 


И T. Parasuramaswami Gounder and another 
„a Appellants? 


y. 


The Land Commissioner, Board of Revenue, 
Madras and another .. Respondents. 
Tamil Nadu Land Reforms (Fixation of 
Ceiling on Land) act (LVIlI of 1961) 
and (Tamil Nadu Act XXX of 1963), 
section 50 (3) -Lands in respect of which 
patta was granted, whether to be taken into 
account as part of the holding for determining 
ceiling. 


Section 50 (3) of Tamil Nadu Act XX X of 1963 
has created an express fiction that tadepen- 
dent of the date of the grant of ryotwari 











“ey. A, Nos. 273 and 174 of 1980. . 
22nd July, 1980, 
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patta to a person under the provisions of the 
Act the patta must be deemed to have taken 
effect on 6th April, 1960. By the application 
of this fiction, the appsllant must be deemed 
to have held also the 3.631. acres concerned 
for which ryotwari patta was direcied to be 
issued to him by the Minor Inams Tribunal 
on [9th February, 1973 en the notified date, 
namely, 2nd October, 1962. Thereis no escape 
from the conclusion that the appellants must 
be deemed to have held 3.634 acres also on 
2nd October, 1962 because of the Statutory 
fiction that patta must be deemed to have 
taken effect on 6th April, 1980, LPara. 2.) 


Appeal under Clause 15 of the Letters 
Patent against the order of Mr. Justice 
Mohan dated 27th March, 1980 and 
made in the exercise of the Special 
Original Jurisdiction of the High Court in 
Writ Petition Nos. 1092 and 1093 of 1980 
presented under Article 226 of the Constitu- 
tion of India to issue writs of certiorari 
calling for the records of tne 2nd Respon- 
dent relating to the notification under 
section 12 of Tamil Nadu Land Reforms Act, 
1961 published at pages 10 to 11 and 12, 
pages 10 to 12 and 13 to 15 of Supplement 
VI section 1 of Tamil Nadu Government 
Gazette dated tiith July, 1979 as confirmed 
by the order of the Ist respondent in Board's 
Ref. No. F3/RF 210/ 1979 (L. Ref.) dated 
4th September, 1979 and F3/RP 211 1979 
(L. Ref), dated llth September, 1979 
respectively and quash them in so far as 
they relate to the petitioner in each. 


K. Doraiswami, for Appellant. 


K Venkataswami, the Government Pleader, 
for Respondents. 


The Order of the Court was made by 


Ismail, C/.—' These are appeals against 
the order of Mohan, J., dated 7ih March, 
1980 dismissing Writ Petitions Nos. 1092 
and [093 of 1980 filed by the appellants 
herein. Itis admitted that the facts are 
identical and therefore, it is enough if we 
refer to the facts in W Р. No. 1892 of 1980. 
On 2nd October, 962, that is the notified 
date of the ramil Nadu Land Reforms (Fixa- 
tion of Ceiling on Land) Act, 1961, the 
appellant had 15 standard acres, This did not 


include 3.631 acres, whieh were pending . 
adjudication before the Minor Inams 
Tribunal, inasmuch as the inam had been 
notified under Tamil Nadu Act XXX of 1963. 
On 7th July. 1971, the appellant sold away 
1.93 acres and on 116 July, 1972 similarly 
he sold away 7.7 acres. On 19th February, 
1973, the Minor Inams Tribunal directed the 
issue of a ryotwari patta in respect of 3.631 
acres. It was in those circumstances only 
a final statement was issued under section 12 
of the Tamil Nadu Land Reforms (Fixation 
of Ceiling on Laad) Act, 1961, that the 
appellant's holding was in excess of 15 acres, ` 
as 3.634 acres of land, in respect of which 
patta was granted to the appellant by the 
Tribunal on 19th February, 1»73 was 
included in the holding of the appellant. 
The appellant contended that no such inclu- 
sion could be made, because, patta was 
granted only on 19th February, 1973, was 
includedin the holding of the appellant. 
The appellant contended that no such inclu- 
sion could be made, because, patta was 
granted only on 19th February, 1973 and 
consequently, the lands in respect of which 
patta was so granted ought not to be taken 
into account as part of his holding for deter- 
mining his ceiling. This objection was over- 
ruled by the authorities and hence, the writ 
petition. the learned Judge having dis- 
missed the writ petitions, the present writ 
appeals have been preferred, 


2. In this context it is relevant to point ouf 
the specific provision made in sub-section 3 

of section 50. of Tamil Nadu Act XXX of 
1963 under which alone the patta for 3 634 
acres was granted to the appellants herein. 
That provision states : 


"For the purposes of the Madras Land 
Reforms (Fixation of Ceiling on Land) 
Act. (LYI of 1961), any ryotwari 
patta granted under this Act shall be 
deemed to have taken effect on the 6th 
day of April, 1960 and for the purposes 
of calculating the standard acre under the 
Act, ‘land revenue’ shall, in respect of 
the land referred to in sub-section (1), 
mean the ryotwari assessment payable in 
pursuance of the ryotwari settlement 
referred to in sub-section (2)”, 


Thus, it is clear that section 50 (3) of Tamil 
Nadu Act XXX of 1963 has created an express 
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iction that independent of the date of the 
erant of ryotwari patta to a person under 
the provisions of that Act the patta must be 
deemed to have been takeu effect on 6th 
April, 1960. Ву the application of this 
fiction, the appellants must be deemed to 
have held 3.634 acres also on the notified 
date, namely 2nd October, 1962. If that is 
the legal consequence, the authorities cannot 
be said to have acted illegally in the case. 
As a matter of fact, as we pointed out 
already, the appellants approached the 
authorities and one such authority was the 





Commissioner, Board of Revenue. He while, 
referring to the above legal position, 
observed : 


*However, if petitioner has not had an 
opportunity to specify the lands to be 
declared as surplus, he may be given such 
an opportunity aud his offer considered 
with reference to the provisions of the 
law.” 


Even though the above observation is in 
favour of the appellants herein, as far as the 
position of the law is concerned as indicated 
above, there is no escape from the conclu- 
sion that the appellants must be deemed to 
have held 3.634 acres also on 2nd October, 
1962, because of the statutory fiction that 
patta must be deemed to have taken effect 
on 6th April, 1980. Under these circums- 
tances, these appeals fail and are dismissed. 
There will be no order as to costs. 


R. S. 





Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


pBESENT :— V. Ratnam, J. 


Manicka Gramani ... Appellant* 


У. 


V. Venkateswara Iyer and others 
... Respondents 


(A) Civil Procedure Code (V of 1908), Orde- 
21, rule 89 — Scope and applicability — 
Payments made by judgm:nt-debtor to 
decree-holder before proclamation of sale— 
To be deducted by judgment-debtor while 
making the deposit — Application seeking to 
set aside sale—No need to deposit poundage. 


(B) Civil Rules of Practice, rule 203 (1)— 
Applicability. | 


The appellant (judgment-debtor) did not 
plead an adjustment as such, but the 
appellant and the respondents 1 and 2 
decree-holders were not at variance with 
each oth.r with reference to payment of a 
sum of Rs.6,500 by the appellant to the 
decree-helders. The acceptance of the 
payment of Rs, 6,500 made by the appellant 
would amount to payment received by the 
respondents 1 and 2 since the date of the 
proclamation of sale, and had to be deducted 
under the provisions of Order 21, rule 89, 
Civil Procedure Code, from and out of the 
amounts payable by the appellant in making 
the deposit in his application under that 
provision. Order 21, rule 89, Civil Pro- 
cedure Code, does not indicate that poundage 
as such is contemplated as an item of deposit 
under its provisions. That this is so is also 
put beyond doubt by rule 203 (1) of the 
Civil Rules of Practice, which states that if 
the sale is set aside under Order 21, rule 89 
of the Code, the Court may make an order 
for payment by the judgment-debtor of the 
poundage and other costs and interests, if 
any, not charged by the proclamation of sale, 





*€ M, A. No. 56 of 1280, 22nd July, 1989, 


y. MANIGKA GRAMANI У, VENKATESWABA IYER (Ratnam, J.) 


A plain reading therefore of the provisions of 
Order 21, rule 89, along with rule 203 (1) 
of the Civil Rules of Practice, clearly 
establishes that in an application under 
Order 21, rule 89, seeking to set aside the 
sale, poundage need abt bs deposited. 
Since poundage is a charge made by the 
Court on the sale of the property which can 
be made pavable by the judg není-debtor 
under rule 203 of th» Civil Rules of Practice 
only after the sale is set aside, the poundage 
іп this case need not bs deposited earlier, 

[Paras 5 and 6.) 


Cases referred to:— 


Subbayya v. Venkata Subb1 Re ldi, (1935) 42 
L. W. 6 2: A. К. 1935 Mad 105); Vedula 
Lakshminarasimhacharyulu v. Lakshmiamma. 
(1912) M. W. N. 755 ; Anarta Lakshmi 
Ammal v. Sankaran Nair, (1913) 24 M. L J. 
205 ; Muthuvenkatapathy v. Kuppu, (1340) 1 
M. L.J 629 : [. L. R. (1940) Mad. 699 : 51 
L. W. 527: A. L К. 1910 Mad. 427 ; Gopal 
Chandra Chanda у. Gobardhan Chandra 
Chanda, A. I. R. 1938 Cal 523; Sannidhanam 
Lakshami Kantayya v. Chatam Surya- 
narayana, (1963) 1 An. W.R. 73: А.І. R. 
1963 A. P. 198. 


M. Sundaram, for Appellant. 


Т. К. Mani, А. S. Viswanathan, B. Motilal 
Jain and P. Jayaraman, for Respondents. 


The Court delivered the following 


JupeMsNT,--The legal representative of the 
deceased judgment-debtor in О. S. No. 6757 
of 1973, 10th. Assistant Judge, City Civil 
Court, Madras, is the appellant in this 
appeal. The property bearing door Мэ. 205, 
Arcot Road, Vada Palani, Kodambakkam, 
Madras, beloaged to the family of the 
appellant and respoadents 1 and 2 іп execu- 
tion of the desre2 obtained by tham ia О. $, 
No. 6757 of 1975, brought the property to 
sale in E. P. No. 2336 of 1976 and the third 
respondent purchased the property ia the 
sale held on 22nd November, 1978, for a sum 
of Rs. 56,250 The third respondent had 
also deposited, according to ths appsllant, 
25 per cent of the sale coasideratioa on 23rd 


M. L. 7,-4 
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November, 1978. The appellant further 
stated that out of the amouat due to the 
decree-holder mentioned in the sale proclama- 
tion, a sum of Rs. 6,5)0 in instalments 
of Rs. 5,000 and Rs. 1,500 had been paid 
after the E. P. and therefore, the amount 
due to the decree-holder as on the date of 
sale was only Rs. 19,500. Claiming that he 
had deposited a sum of Rs. 19,500 together 
with a sum of Rs. 2.812 50 representing 5 per 
ceat of the sale consideration paid by the 
coutt-auction-purzhaser and a further sin of 
Rs. 677.50 to cover the ex»sasess of sale, 
totalling 1n allt» Rs. 23,090, the appellant 
filed the application under Order 21, rule 89 
of the Code of Civil Prozedure, to set aside 
the Court sale held on 22ad Novenbar, 1978 

The appellant had also expressed his williag- 
ness to deposit some more amouat if found 
due, though he had stated that he плі paid 
into Court a sum of Rs. 23,444. 


2. The decree-holders viz, respondents 1 
and 2 herein made an endorsement that they 
have зо objection for the sale bsing set aside 
as the decree amount has been deposited into 
Court, Таг applicstioa was resisted only by 
the third respondent herein on the grouad 
that the application had nzither bea filed ia 
tim? nor the correct amount deposited. 


3. The learned 10th Assistant Judge, City 
Civil Court, Madras, held that the petition 
under Order 21, rule 89 of the Code of Civil 
Procedure, having beea filed by the appel- 
lant on 21st December, 1978, was well 
within time. However, the learned 10th 
Assistant Judge beld that in the absence of 
any date or document to show that the sun 
of R5.6,500 had been paid to respondents 
1 and 2, this amount could not be deducted 
from out of the amounts to be deposited In 
addition, it was also held that the appellant 
had not paid the pouadage of Rs 1,725. 
In this view, the Court below held that the 
appellant had not paid the entire amount 
and therefore, the sale cannot be set aside. 
Consequently, the petition was dismissed. 
It is the correctness of this order that is 
challenged in this appeal. 


4. Itis neeessary at this stage to deal with 
aa objection raised by the learaed counsel 


26 
for the 3rd respondent to the effect that the 
petition is barred by limitation. It is not 


disputed that the sale of the property was 


held on 22nd November, 1978, The objec- 
tion that is raised by the third respondent 
is that the petition had been filed on 6th 
January, 1979, and therefore, the application 
is barred. The other objection that is raised 
in this connection is that the deposit of the 
amount was made on 27th February, 1979, 
long after the filing of the application and 
cousequently, there was no deposit within 
time as contemplated in au application 
under Order 21, rule 89, Civil Procedure 
Code. A perusal of the application filed by 
the appellant under Order 2i, rule 89 shows 
that the petition had besn signed on 2!5% 
December, 1978 and, it also bears the Ceurt’s 
seal for having been presented into Court on 
21st December, 1978. Therefore, there is no 
substance in the objection of the third 
respondent that the petition was filed oaly 
on 6th January, 1 79, and consequently, it 
is barred. With reference to the objection 
that there wasa delayed deposit of the 
amount into Court, it is found from the 
records that a sum oí Rs. 23,000 had been 
deposited into the Reserve Baok of India 
on 22nd December, 1978, and that 
chalan had also besa prodaced before 
the City Civil Court, Madras; but that the 
amounts so paid had been given credit to on 
27th February, 197», after verifyiag the 
payment made into the Reserve Baak of 
India, Madras. [t is, therefore, obvious 
that the payment had also been made within 
30 days from the date of sale. Consequently, 
itis not open to the third respondent to 
raise the objection that the application and 
the payment were made out of time. 


5. The learned counsel for the appellan' 
contends that respondents 1 and 2 in this 
case accepted the payment of Rs. 6,500 made 
by the appellant after the proclamation of 
sale and consequently, it is not open to the 
third respondent to dispute those payments 
and ciaim that there is а short-fall in the 
deposit as contemplated under Order 21, 
rule 89, Civil Procedure Code. Оа the 
other hand, the learaed counsel for the third 
respondent contends that inasmuch as 
there is no proof before the Court that the 
amount of Rs. 6,500 had been paid to the 
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decree-holder:/respondents 1 and 2 herein, 
the appellant is not entitled to deduct that 
amount from the deposit and therefore, the 
deposit is not for the full amount. It is 
necessary to consider therefore the question 
whether the payment made by the appellant 
to respondents 1 and 2 should be either 
certified or otherwise established apart from 
the statement of the respondents 1 and 2 that 
the money had been so paid in order to 
enable him to deduct that amount from out 
of the amounts to be deposited in an applica- 
tion under Order 21, rule 89, Civil Procedure 
Code. In this connection, the learned 
counsel for the appellant draws my attention 
to the decision in Subbayya v Venkata Subba 
Reddi!, In that case, the question arose 
whether the expression “any amount which 
may have beea received by the decree- holder" 
would include anything equivalent to the 
amount which is due to the decree-holder by 
the jadgment-debtor under the decree. [n 
that case, the judgmeut-debtor ia an applica- 
tion under Order 21, rule 89, Civil Proce- 
dure Code, merely deposited 5% required 

under clause (1) (a); but did not deposit 
the amount required under clause (1) (5) viz., 
for paymeut to the decree-holder of the 
amount specified in the proclamation 

According to the judgment-debtor, this was 
so because the decree-holder had accepted a. 
mortgage from the judgment-debtor in 
satisfaction of th: amount due to him under 
the decree. On an objection raised by the 
auction-purchaser that it was not sufficient 
compliance with Order 21, rule 89, and 
therefore the sale ought not to be set aside, 
Beasley, CJ., held that the judgment-debtor 
had complied with the conditions laid down 
in Order 21, rule 89, Civil Procedure Code, 
and it was not necessary that the decree- 
holder should have received the amount 
under clause (1) (5) in cash, that it was 
enough if the decree holder was satisfied 
with regard to the whole amount due to him 
under the decree and that the Court was 
bouud to set aside the sale. In doing so, 
Beasley, CJ, referred to Vedula Lakshmi. 

narasimhacharyulu v. Lakshmiamma? and 


ал 


1. (1935) 421. W 692: A, T. А, 1935 Mad, | 
2. (1912) M, W. N, 756. ad. .050, 


H MANICKA GRAMANI y, VBNKATESWARA IvER (Ratnam, d.) 


Ananta Lakshmi Ammalv Sankaran Nair’. 
In the first case wnich arose unde: the 
provisions of the old Code of 1882, tae 
wording of which is exactly similar to words 
found in Order 21, rule 89, Civil Procedure 
Code, it was held that an agreement with 
the decree-holder’s widow to treat a portion 
of the decree debt as discharged in considera- 
tion of services reniered by the judgment- 
debtor to her husband isa valid discaarge 
and actual receipt of cashis not necessary 
In the latter decision, the decree-holders 
waived a portion of the decree amount and 
such waiver was held to satisfy the require- 
ments of the Rule. At page 206, the B:nch 
observed thus : 


‘The whole amount due to the decree-holder 
was no doubt paid in cash to the decree- 
holders. They waived a portion of the 
amount due to them and put in an applica- 
tion to the Court requesting that satisfac- 
tion might be entered of the whole amount 
due to them under the decree....... It 
was held by this Court ia Vedula Lakshmi- 
narasimhacharyulu v Lakshmiamma?, that 
the payment to the decree holder need not 
be in cash and that it is enough if the 
decree-holder is satisfied with regard to 
the whole of the amount due to him to 
justify an application under Order 21, 
rule 89." 


In Muthuvenkatapathy v. Kuppu?, a Full 
Bench of this Cours had occasion to consider 
the scope of Order 21, rule 89, Civil Proce- 
dure Code, and the question whether payment 
in cash to the decree-holder alone is within 
the contemplation of the provisions of 
Order 21, rule 89, Civii Procedare Code, and 
the assignment of a mortgage vould not 
amouat to paym*1it to a decree holder. In 
cOnsidering this question, Leach, CJ, 
speaking for the Full B:ncn stated thus: 


“Order 21, rule 89, Civil Procedure Code, 
permits a judgment debtor to apply to the 
Court to havaa sale of immovable pro- 
perty in executioa set aside provided 





1. (1913) 24 M. L.J. 205. 
. 2. (1912) M. W. N. 756. 

3. (1940) 1 M.L.J. 629: I. L. В. (1940) Mad. 699 : 
5] L, W. 5:7: A, I, R. 1940 Mad, 427. 
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certain conditions are fulfilled. He must ` 
deposit in Court for payment to the 

purchaser a sum equal to 5 per cent. of the 

purchase money and ia addition must 

deposit for payment to the decree-holder 

the amouat specified in the proclamation 

of sale as that for the recovery of which 

the sale was ordered, less any amount 
which may, since the date of such procla- 

mation of saie have been received by the 

decree-holder. Rule 92 requires these 
deposits to be made within 30 days from 
the date of sale. if the deposits are made 
within the required period the Court is 
bound to set aside the sale. Under the 
provisions of Article 166 Limitation Act, 
the application fo: settiag aside must be 
filed within 30 days of the sale”. 


Again in considering the question whether 
the delivery by the judgment-debtor to the 
decree-holder of money’s worth would nor 
relieve him from the necessity of paying 
into Court the whole of the decretal amount 
to entitle him to an order setting aside the 
sale, the Full Bench referred to the decision in 
Lakshinarasimhacharyulu v. Lakshiamm il', 
Anantha Lakshmi Ammal v. Sankaran Nair*, 
and Subbayya v. Venkata Subba Reddi? and 
held that any payment or adjistmeaí made 
by the judment-debtor which satisfies the 
decree-holder is a payment within the meane 
ing of the rule. It is thus evident that 
payment to the decree-holder need not be 
only by cash and that itis also open to the 
decree-holder as pointed out by Benson and 
Sundaram Ayyar, JJ , to waive a portion of 
the amount due to him aad that the waiver 
operated as payment under Order 21, rule 
$9, Civil Procedure Code. In the present 
case, it is not as if the appellant pleaded 
an adjustment as such, but the appellant and 
respondents | and 2 decree-holders are not at 
variance with reference to payment of 
Rs. 6,500 made by the appellant to the 
decree-holders. In view of the circumstance 
that respondents I and 2 accepted the pay- 
ment of Rs. 6,500 made by the appellant, 
this would amount to payment received by 
respondents 1 and 2since the date of the 
proclamation of sale which has to be 








1. (1912) М. W. N. 756. 

2. (1913) 24 M. L.J. 205. 

3. (1935) 42 L.W. 692 : A.I,R, 1935 Mad, 1050. 
чый» 
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deducted under the provisions of Order 21, 
rule 8), Civil Procedure Code, from out of 
the amounts payable by the appellant while 
making the deposit in his application under 
Order 21, rule 89, Civil Procedure Code. 
The Court below was, therefore, in error 
when it held that the appellant had not 
deposited the sum of Кз. 6,500 along with 
his application to set aside the sale under 
Order 21, rule 89, Civil Procedure Code, 


6, The next objection that is raised by the 
learned counsel for the appellant is that the 
poundage need not be deposited by the 
appellant who seeks to set aside the Court- 
auction sale by resorting to Order 21, rule 
89, Civil Procedure Code. That provision as 
amended in Madras reads thus : 


“89 (1). Where immovable property has 
been sold in execution of a decree, the 
judgment-debtor, or any person deriving 
title from the judgment-debtor, or any 
person holding an interest in the property 
may apply to have the sale set aside on 
his depositing in Court— 


(a) for payment to the purchaser, а sum 
equal to 5 per cent. of purchase money; 
and 


(b) for payment to the decree-holder, the 
amount specified iu the proclamation of 
sale as that for recovery of which the 
sale was ordered less any amount which 
may, since the date of the proclamation of 
sale, have been received by the decree- 
holder : 


Provided that where the immoveable pro- 
rerty sold is liable to discharge a portion 
ofthe decree debt the payment under 
clause (b) of this sub-rule need not 
exceed such amount as under the decree 
the owner of the property sold is liable to 
pay. 

(2) Where a person applies under rule 90 
to set aside the sale of his immoveable 
property, he shall not, unless he with- 
draws his application, be entitled to make 
or prosecute an application under this rule. 


(3) Nothing in this rule shall relieve the 
judgment-debtor from any liability he may 
be under in respect of costs and interest 
not covered by the proclamation of sale". 


«аын» 
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A reading of the aforesaid provision does 
not indicate that pouadage as such is contem- 
plated as an item of deposit under the provi- 
sions of Orler 2], rule 89, Civil Procedure 
Code. Thatthis is so is also put beyond 
doubt by rule 203 (1) of the Civil Rules of 
Practice which states that if the sale is set 
aside under Order 21, rule 89, of the Code, 
the Court may make au order for payment 
by the judgment-debtor of ths poundage and 
other costs and interest, if any, not covered 
by the proclamation of sale A plain reading 
therefore of the provisions of Order 21, 
rule 89, Civil Procedure Cods, along with 
rule 203 (1) of the Civil Rules of Practice, 
clearly establishes that in au application 
under Order 21, rule 89, Civil Procedure 
Code, seeking to set aside the sale, poundage 
need not be deposited. 








7. The learned counsel for the appellant 
invited my attention in this connection to the 
decision of the Calcutta High Court reported 
in Gepal Chandra Chanda v. Gobardhan 
Chandra Chanda and others!, In that case, an 
application was filed by the judgment-cebtor 
under Order ?., rule 89, Civil Procedure Code, 
depositing a sum equivalent to 5% of the 
purchase money and also the amounts speci- 
fied in the proclamation of sale for the 
recovery of which the sale was ordered, but 
the poundage was not paid. The sale was set 
aside and in the appeal by the auction- 
purchaser, it was  contended that the 
poundage had uot been paid and therefore, 
the sale could not beset aside under Order 21, 
rule 89, Civil Procedure Cods.  Repelling 
this contention Derbyshire, CJ., observed 
at page 523, thus: 


“There is nothing in Order 21, rule 89 
which makes it necessary for the judgment- 
debtor to put in the poundage fee asa 
condition precedent to the sale being set 
aside. Order 21, rule 92 provides that 
where an application is made to set aside 
asale under Order 21, rule 89 and the 
deposit required by that Rule is made 
within 30 days from the date of sale, the 
Court shall make an order setting aside 
the sale. In my opinion, the learned Judge’ 
was right іп setting aside tha sale. Гпеге 





{. А. T. К, 1938 Cal, 523, 


i] MANICKA GRAMANI у, VENKATESWARA IYER (Кашат, J.) 


is no hardship or injustice проп the anc- 
tion-purchaser because Order 21, rule 59 
(3) provides : 


Nothing in this rule shall relieve the judg- 
ment-debtor from any liability he may be 
under in respect of costs and interest not 
covered by the proclamation of sale." 


In the Civil Rules aad Orders which are 
made by this Court for application to District 
ша it is provided in Chapter X, rule 


“i, When a sale of immovable property is 
set aside under Order 21, rule 89 or section 
174 (1), Bengal Tenancy Act, the Court, 
may make an order for payment by the 
judgment-debtor or by the person at whoSe 
instance the saleis set aside, of the pound- 
age fee and other costs, if any, not 
covered by the proclamation of sale.” 


On this reasoning, the order settiug aside the 
sale even. though poundage had not been 
deposited, was upheld. In Sannidhanam 
Lakshmi Kantyya у. Chatam | Suryanarayanan 
and another! a Division Beach o. that Court 


held that on the language of Order 2l, 


rule 89, Civil Procedure Code, and the 
relevant rules of the Civil Rules of Practice 
that ia order to entitle the judgment-debtor 
to have the sale set aside under Order 21, 
rule 89, Civil Procedure Code, ouly two 
payments have to be made, namely: (i) 
compensation to the auction-purchaser 
equivaleat to five percent. of the purchase 
money; and (ii) the decretal amount as indi- 
cated in the proclamation of sale for the 
recovery of which the sale was ordered for 
being paid to the decree-holder The Court 
observed iu this connection thus : 


* We caanot import into this provision of 
law the payment of pouadage which 
should only follow the setting aside of the 
sale as is clear from rule 203 of the Civil 
Rules of Practice which postulates that the 
Court *may make an order for payment 
by the judgment-debtor of the poundage 
aud other costs and interest, if any, not 
covered by the proclamation of sale’, after 


be eee an ie pene 
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the sale is set aside under Order 21, ruie 89, 
Civil Procedure Cod? and not before if that 
were the legal position, we fail to see how 
the failure to deposit the full poundage 
which here we are told comes to Rs, 32.49 
nP. would result in the dismissal of the 
application to set aside the sale."' 


In view of the decisions referred to above 
and since poundage is a charge mije by the 
Court in the sala of the property which can 
be made payable by the judgment-debtor 
under rule 203 of the Civil Rules of Practice 
only after the sale is set aside, the poundage 
of Rs. 1 725-nsed not have been deposited at 
all by the appellant. The conclusion of the 
Court below contra cannot, therefore, be 
sustained. 


8. Itis not disputed that if the sum of 
Rs. 6,500 is deducted as it should. be and the 
poundage also need noi be deposited, the 
amount actually deposited by the appsllant 
is in excess of the amounts that should 
be deposited by him in his applica. 
tion under Order 21, rule 89, Civil 
Procedure Code. The appellant, therefore, is 
entitled to have the Court-sale held oa 2151 
November, 1975, set aside. The order of the 
Court below is therefore set aside and the 
Civil Miscellaneous Appeal is allowed. No 
costs. 


R S. Appea! allowed. 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS, 


PassENT:—7. Sathiadev, J. 


Karnamalai Konar alias Karanthamalai Konar 
^ Petitioner* 


v, 


B. Venkateswaran and another 
Respondents, 


Civil Procedure Code (V of 1908), Order 47, 
rulel — Review — Error apparent on ihe 
face of the record not playing visal role as to 
result — Effect — Erroneous understanding 
of law not affecting decision of Court — Not 
a ground for review. 


Held: Were an error apparent ол the 
face of the judgment of the lower Appellate 
Court had not in any manner affected the 
coaclusion which was based on other aspects 
and when the error apparent on the face of 
the order had not played any vitai role as to 
result in an erroneous conclusion, it was of no 
consequence. The erroneous understanding 
of the law by the Court about what transpires 
whea a notification under section 3 (5) of tne 
Madras Act XXVI of 963, is issued by itself, 
would not result in considered decisions being 
set aside by a review order, even assuming that 
the counsel had not placed- this point when 
the appeal was disposed of, unless, it had in 
any manner affected the decision. The 
review petition therefore was liable to be 
dismissed. [paras 8. 10.] 


Cases referred to: — 


Pakk ri Muhammad Rowther у. I. Swami- 
natha Ми-айаг, (1938) 1 M.L J. 796: 47 L.W. 
474 : A.I, R. 1935 Mad. 573; Mi. Jamna 
Kuer v. Lal Banadur, 195) S C J. 117: 
(1»49) F. С. R. 662: A. I. R. I250 Е.С. 131; 
Natesa Naicker v Sambanda Caettiar, (1941) 2 
M. L. J. 330: 54 L. W. 263: A. I. R. 1941 
Mad. 913; Murahari Rao v. Balayanth Dikshit, 
(1923) I L. R. 49 Mad. 955 : 45 M. L. J. 309: 
18 L. W. 363: A. 1. К. 1924 Mad. 98; 


——— 


«Веу. C. M. P, No. 5282 of 1v7»z in S. A. No. 964 
of 1974. : 





3rd January, 1986, 
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Kodaikanal Motor Опіон (P.) Etd. Бу the 
Managing D.rector v. Srinivasa Roadways. 
Macurai, (1978) 2 M.L.J. 273 : 91 L.W. 529: 
(1979)А.С.Ј 397: A.L R. 1979 Mad 14; Benoy 
Krishna Rohatgi v. Surajbali Misra, A. I. R. 
1963 Cal. 107; Ram Surat v  Shitla Prasad, . 
A. I. R. 1978 All. 270; Soosai Anthony D’ 
Costa Nicholas v. Francis Roche Anthony 
Kumsh Roche, (1962) 1 M. L J. 376 : I L.R. 
(1962) Mad. 804 : '5 L.W 214: A. I. R. 
1962 Mad. 304 ; Bhagwati Singh v. Deputy 
Director of Consolidation, A. 1. R. 1977 All. 
163 ; Ram Murti v. Bank of Patiala, A. I. К. 
1951 Pepsu 54; Abdul Kadir Rowther v. The 
State of Madras, (1972) 85 L. W. 287; 
Velayudham Pillai v. »andhosa Nadar, (1973) 
86 L.W. 534; Rajanarayana Perumal Temple, 
Melaiyur, Sirkali Taluk by tts Executive 
Officer v. Rathinam Pillai, (1979) 1 M. L. J. 
159 ; К. Somasundaram Pillai v. P. Dorairaj, 
(1979) 1 M.L J. 443; Sushil Kumar Sen v. 
State of Bihar, (1975) 1 S C. C. 774: 
(1975) 3 S. C. R. 942: A. I. R. 1975 S. C, 
1185. 


Petition under Order 47, rule 1, Civil Pro- 
cedure Code, praying that in the circum- 
stances stated therein the High Court will 
be pleased to review the Judgment of 
Mr. Justice N. S. Ramaswami, dated 
8th November, 1977, and passed іп 
S. A. No 964 of 1974 preferred to the High 
Court against the decree of the Court of the 
Addl. Subordinate Judge, Kumbakonam, in 
A. S. No. 86 of 1972 (O. S. No. 424 of 1970 
D. M.C. Kumbakonam). 


Т. R. Srinivasan, for Petitioner. 


V. Swaminathan, for Respondents. 


The Court made the following : 
ORDER. —First defendant in the suit and who 
was the appellant in S. A. No. 964 of 1974 
is the petitioner here.n. First respondent 
herein, as plaintiff, filed a suit for declara- 
tion and possession and for past and future 
mesne profits in respect of the suit properties 
which consist of two items. First item is an 
extent of 7 cents of natham in R S. No. 
200 of 1974 and second item is an extent of 23 
cents of punja lands in R. S. No. 150/1-АІ. 
The.present dispute is confined to the first 
item, which was purchased by one 
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Subramania Sastriin a Court-auction-sale in 
O. S. No. 489 of 1900 as evidenced by 
Exhioit B-13 and thereafter his son Krishna- 
swami Sastri became entitled to the pro- 
perties. There is no dispute regarding the 
identity of the suit properties. Krishnaswami 
Sastri had twe wives and second defendant 
is his second wife and through his first wife 
he had a son by name Ramamurthi Iyer and 
these two persons survived as the heirs of 
Krishnaswami Sastri. There was a partition 
between Ramamurthi Iyer and the second 
defendant under Exhibit A-2 dated 19th 
January, 1963 in which item No. 1 was 
allotted to Ramamurthi Iyer. It is the 
admitted case that when Krishnaswami Sastri 
was alive, first defendants — brother 
Alagappan took the properties on lease for 
locating a rice mill and a lease deed was 
executed on 23rd January, 1949, and he was 
paying the annual rent of Rs 100 inclusive 
of the usufructs of the trees and in or about 
1956 it was revised as Rs. 12) per annum. 
After Alagappan's death, firsé defendant 
continued to enjoy the benefits of the lease 
While so, on 11th May, 1969, the plaintiff 
purchased the property from Ramamurthi 
Iyer and immediately issued a notice Exhibit 
A-4 to the first defendant on 25th June, 1969, 
terminating the lease and asking for vacant 
possession. Itis after receipt of the said 
notice, first defendant had purchased the 
property from the second defendant on 3rd 
July, 1969, under Exhibit B-12. There- 
fore, the suit was filed by plaintiff for the 
reliefs claimed therein. 


2. First defendant claimed that he was 
unaware of the partition under Exhibit A-2 
and that in regard to the properties after being 
leased to Alagappan in 1949, it is only the first 
defendant who has been continuously enjoy- 
ing the properties as a lessee, and in respect 
of plantain trees and coconut? trees he is the 
cultivating tenant and therefore he cannot 
be evicted. Regarding the first item, it being 
an шаю land having been taken ove: under 
Tamil Nadu Act XXVI of 1963, a patta had 
been issued in favour of the second defen- 
dant uoder section 15 (4) ofthe Act and 
therefore plaintiff has no titletothe property 
under Exhibit A-1, and hence the notice to 
quit is invalid. Second defendant claimed 
that she has secured patta for the suit 


properties and being the owner of the pro- 
perties she had  validly conveyed the 
properties under Exhibit B-12. The trial 
Court decreed the suit and the appeal filed 
by the first defendant was rejected and which 
was also confirmed by this Court in S. À. 
No. 964 of 1974 


3. The present petition for review is filed 
on the ground that “ihe learned Judge 
erred in holdiag that though the partition 
deed does not specifically include the 
property in question, is must be deemed to 
have been included by reference to the 
boundaries". Mr. T. R. Srinivasan, counsel 
for petitioner, would further claim that there 
being an error on the face of the record. io 
thas the lower Appellate Court had totally 
misunderstood the law in regard to the 
vesting of title in the State pursuant to the 
notification made under section 3 (5) of the 
Act XXVI of 1963 and of its failure to 
properly comprehend the scope of the order 
of the settlement officer made uader Exhibit 
B-9 dated 8th March, 1968 and the patta 
No. 17 issued Exhibit, B-10, the judgment 
rendered by tnis Court on 8th wovember, 
1977 requires to be reviewed. n support 
of ihis contention, he refers to the passage 
in the judgment of the lower Appellate 
Court to the following effect: 


“The inam lands got vested with the 
Government only forthe limited purpose 
of classifying the lands as per Tharam 
and for converting them into ryotwari 
lands and for grant of  patta. The 
possession of the properties and the legal 
title therein cannot be said to have got 
vested with the govarnment even under 
section 3 (b) of the said Act. Therefore, 
it cannot be said that the legal title of 
the erstwhile Inamdar was completely 
extinguished'', 


Hence he contends that whea this state- 
ment of law is erroneous, even though 
this aspect had not been dealt with in the 
judgment dated 8th November, 1977, it will 
be open to the review petitioner to claim 
that grounds having been taken in the 
second appeal, and not canvassed earlier, 
can now be argued by invoking Order 47, 
rule 1 of the Code of Civil Proceedure, on the 
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ground that the judgment of the lower 
Appellate Court wil] form part of the 
records of the case, and „therefore such an 


error found on the face of the records can 
be corrected even at this stage. 


4. A Division Bench of this Court in 
Pakkiri Muhammed Rowther v. I. Swami- 
natha Muduliar', in dealing with the scope 
of review under Order 47 of the Code of 
Civil Procedure, has laid down that there 
are three stages for a review application : 
(1) ex parte stage when the Court may 
either reject the application at once or 
issue a rule calling upon tne other side to 
show cause as to why review should not be 
granted; (2) after hearing the respondent, it 
may admit or reject it; (3) if it entertains 
the application, in the thrid stage is will 
hear the matter on merits which may ultima- 
tely result in a repetition of the former 
decree or may be varied by it and what is 
decided ultimately will bea fresh decree in 
the matter. 


S. Already notice had besa issued on the 
basis of the poiats taken by Mr Sriaivasan 
and the matter is aow іа the second stage. 
Mr. Svamiaathaa, coaasel for respondent, 
contends that th» onus is on the petitioner 
to establish any error on the facs of the 
record which would necessitate going into 
the merits of the matter in great detail, and 
in reading the order already made if no error 
can be made out, merely because a particular 
point had not been cauvassed assuming it 
to be so, ог that the Courts below have 
misunderstood the law on one aspect, a 
Court cannot keep oa re-writing its judg- 
ments. Though not the entire merits of the 
matter сап oe gone iato at this stage, if the 
erior is touched upon on the face of the 
record, even at this stage to a limited extent 
it would not be improbable to find out 
whether ultimately this Court would set aside 
the eatire order or not. 


6. Mr. T. R. Srinivasan in dealing with the 
scope of a review petition begins by refer- 
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ring to the decision rendered ia Mt, Jamna 


Kuer v. Lal Bahadur and others! in which it 
was held that : 


‘Where there is an error apparent on the 
face of the record, whether the error 
occurred by reason of the counsel's 
mistake or it crept in by reason of an 
oversight on the part of the Court, is not 
a circumstance which can affect the exer- 
cise of jurisdiction of the Court to review 
its decision”. 


]n that matter there was a mistake as to 
the items of property on which claim had 
been laid and it was found that some 
properties had been left out and hence, 
it was concluded that there was an error 
apparent on the face of the record. By 
referring to the decision in Natesa Naicker v. 
Sambanda Chettiar?, he pleads that if by 
unfortunate oversight the Judge has gone 
palpably wrong, by the omission of 
those concerned {о draw his attention to an 
established legal position, it may constitute a 
proper case of an error apparent on the face 
of the record. To contend that the error 
on the face of the record would not be con- 
fined only to law but also to facta, reliance 
is placed on the Division Bench decision in 
Murahari Rao and others у. Balavanth Dikshit 
and another?, That even if the error is regarding 


certain figures furnished to Court relating to 


the amount covered by Insurance Policies, 
if the counsel had failed to bring the terms 
of the policy to the notice of the Court and 
thereafter after realising the slip or omis- 
sion, if a review petition is filed, the Court 
would not hesitate to give relief has been so 
held in Kodaikanal Motor Union (Р) Lid. by 
the Managing Director v. Srinivasa Roadways, 
Madurai and others*. Thereafter he refers 
to the decision in Benoy Krishna Rohatgi 
and others v. Surajbali Misra and another’, 
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і) DIRECTOR OF ENFORCEMENT v. RAMA АВАМСАММАЇ, (Ramanujam, J.) 


raised by the learned: counsel for the respon- 
dents are two-fold: (1) Under the Foreign 
Exchange Regulation Act, 1973, it is only 
the Central Government which can be taken 
to be aggrieved against the decision of the 
Foreign Exchange  Regnlation Appellate 
Board under section 54 of the Act, allowing 
the appeal filed by the respondents and the 
Director of Enforcement who passed the 
initial order of adjudication cannot file the 
appeal treating himself as an aggrieved 
person. (2) The Director of Enforcement 
being himself a quasi-judicial Tribunal pass- 
ing an order of adjudication cannot be, in 
any event, takea to be aggrieved against the 
decision of the Foreign Exchange Regulation 
Appellate Board reversing his decision and, 
that, therefore, this appeal filed by the 
Director of Enforcement cannot, in any 
event, be maintained. 


3. These preliminary objections have been 
raised even at an earlier stage when the appeal 
was being heard by Sathiadev, J. Taking 
note of these objections, the appellant, 
Director of Enforcemeat, has chosen to file 
C. М. P. No. 12251 of 1979 seeking an 
amendment of the cause title in the Memo- 
randum of Appeal grounds by substitution 
of the name of the appellant, as **the Govern- 
ment of India", represented by the “Director 
of Enforcement" instead of the original 
appellant  *'Director of Enforcement.” 
Though the said petition purports to be an 
innocuous one for amendment of the cause 
title in the memorandum of grounds, it 
really amounts to the substitution of a new 
appellant in the place of the original 
appellant, the Director of Enforcement 
whose right to file and maintain an appeal 
again:t the order of the Foreign 
Exchange Regulation Board has been 
questioned. In paragraph 12 of the affi- 
davit insupport of the said petition for 
amendment, it has been stated that though 
the appellant's name is shown as the 
Director of Enforcement, the appeal 
has, io fact, been filed оп behalf 
of the Government of India, and, 
therefore, the appeal should be treated 
as having been filed by the Government of 
India. Ido not see how the appeal which 
is purported to have been filed by the 
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Director of Enforcement can be said to have 
been filed by the Government of India. 
Even if the Director of Enforcement has been 
authorised to file the appeal and the appeal 
has been filed at the instance of the Govern- 
ment of India, the cause title of the appeal 
memorandum should show the Government 
of India as the appellant. But when the 
memorandum of grounds of appeal shows 
the Director of Enfoicement as the appellant 
it is not open either to the Director of 
Enforcement or to the Government of India 
to say that the appeal has been filed by the 
Government of India.  Admittedly, the 
Director of Enforcement is an authority 
subordinate to the Government of India. 
Therefore, the Director of Enforcement can- 
not іп any sense be equated with or treated 
as the Government of India. Further, it is 
Significant to note that even the amendment 
petition has been filed only by the Director 
of Enforcement and not by the Government 
of India. It would have been a different 
matter if the Government of India has filed 
a petition stating that the appeal has been 
filed at their instructions, but it has been 
filed by mistake or inadvertence in the name 
of the Director of Enforcement and, there- 
fore, Government of India may be allowed 
to be shown as the appellant. Having regard 
to the fact that the Government of [ndia has 
not so far come into the picture, the petition 
for amendment filed by the original appel- 
lant, the Director of Enforcement, for a 
change in the name of the appellant from 
the Director of Enforcement into the Govern- 
ment of India represented by the Director of 
Enforcement cannot be allowed. Hence, the 
said petition has to be dismissed, and it is 
dismissed accordingly. 


4. Оп the question as to the maintainabi- 
lity, of the appeal, it is seen that the £xpla- 
nation so section 54 of the Foreign Exchange 
Regulation Act, 1973, treats only the Central 
Government as an aggrieved party for the 
purpose of filing an appeal to the High 
Court in respect of orders passed by the 
Foreign Exchange Regulation Appellate 
Board under that section. Therefore, only 
the Central Government can file and prose- 
cute an appeal against the order of the 
Appellate Board, and not any other autho- 
rity. In this case, the appeal has been filed 
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by the Director of Enforcement, who is the 
initial authority who passed the adjudication 
order against the respondents and whose 
order has been set aside by the Appellate 
Board on an appeal filed by them. There- 
fore, the Director of Enforcement cannot be 
said to be aggrieved by the order of the 
Appellate Board merely because its order of 
adjudication has been set aside by the 
Appellant Board. If that were to be possible 
every subordinate Tribunal can file an 
appeal against the order of the Appellate 
Tribunal reversing its decision, te a further 
appellate forum. The Director of Enforce- 
ment cannot be treated as an aggrieved party, 
for while passing the order of adjudication 
he has acted only as a quasi-judicial 
Tribunal, and such a quasi-judicial Tribunal 
cannot have a grievance when its order is set 
aside by a higher appellate forum. If he 
entertains a grievance when the appellate 
forum sets aside its order, then he should be 
taken to have had a bias in the dispute which 
has been adjudicated by him. Therefore, it 
will be against the principles of natural 
justice if we assume that the Director of 
Enforcement who is a quasi-judicial Tribunal 
adjudicating a matter between the Govern- 
ment and the person sought to be proceeded 
against for violation of the provisions of the 
Act, had an interest, personal or otherwise, 
in the matter which was the subject-matter 
of the dispute which he adjudicated. It 
would have been a different matter if the 
statute authorised the Director of Enforce- 
ment to file an appeal. But admittedly in 
this case, the Director of Enforcement has 
not been statutorily authorised to file an 
appeal against the order of the Appellate 
Board at the instance of the Government of 
India otherwise. If the quasi-judicial 
Tribunal is expected to question the orders 
of the appellate bodies, a specific power has 
to be given to the initial Tribunal under the 
relevant statute. Under sections 253 and 256 
of the Income-tax Act the Incomestax 
Officer who passes the original order of 
assessment in his capacity as quasi-judicial 
Tribunal, is enabled to file an appeal against 
the order of the Appellate Assistant Commis- 
sioner setting aside his orders, on the direc- 
tions or at the instance of the Commissioner 
of Income-tax. Under section 57 of the 
Tamil Nadu General Sales Tax Act, power 
is given to the Deputy Commissioner of the 
Commercial Taxes to file a revision to the 
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High Gourt against the order of the Salos 
Tax Appellate Tribunal. We can cite many 
such instances where the statute speci- 
fically enables the initial quasi judicial 
authority to file an appeal against 
the reversal of its judgment by the 
appellate authority to a further appel- 
late or revisional forum. Such a statutory 
provision is necessary for the reasons 
aforestated, as otherwise, it will lead to the 
inevitable conclusion that the initial authority 
had an interest in the dispute before it, and, 
therefore, if considers itself aggrieved when 
its judgment was reversed by an appellate 
forum. In this view of the matter, the 
Director of Enforcement, who is the appellant 


in this case, cannot be said to be an aggrieved 


person. 


S. Afaint argument was advanced on the 
side of the appellant that the original order 
of adjudication was passed by the Deputy 
Director of Enforcement, and not by the 
Director of Enforcement, who is the 
appellant herein. Even so, the Deputy 
Director of Enforcement should be taken to 
have acted by virtue of the powers delegated 
to him by the Director of Eaforcement, and, 
therefore, the order of adjudication should 
be taken to have been passed only by the; 
Director of Enforcement. До this case, apare 
from the fact that the cause title in thg 
memorandun of grounds of appeal showg 
only the Director of Enforcement as the 
appellant, no material has been placed befor ; 
the Court, even after the question o, 
maintainability has been raised, to convinc, 
the Court that the Central Governmen; 
actually decided to appeal against the orde, 
ofthe Appellate Board and instructed th, 
Director of Enforcement to file the appea 
on their behalf. In those circumstances, I 
am inclined to hold that the appeal filed by 
the Director of Enforcement against the 
order of the Appellate Board cannot be 
maintained. 


6. The appeal is, therefore, dismissed as not 
maintainable. There will be no order as to 
costs. The dismissal of this appeal is, 
however, without prejudice to the right of 
the Government of India to file an appeal 
against the order of the Appellate Board, 
if they are so advised with a petition to 
excuse the delay if it is possible. 


5. J. 





Appeal dismissed 


I) 
IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


PaESENT.— G. Ramanujam and 5. Swamik- 
kannu, JJ. 


M. О, H. Aslum and another ... Appellants* 


Ye 


M. O. H. Uduman and two others 
Respondents, 


Civil Procedure Code (V of 1908), Order 40, 
rule 1 — Appointment of Receiver by Court — 
Factors to be taken into consideration — 
Plaintiff to make out prima faice case as 
regards title to the property. 


There cannot be any dispute that the Court 
can appoint a Receiver in an interlocutory 
application to protect properties which are 
the subject-matter of the suit if there is any 
apprehension that the properties will be 
damaged, wasted or misappropriated. But 
a Receiver can be appointed only in a case 
where the plaintiffs make out a prima facie 
case as regards title to the property. 

[Para. 8.] 


It is well-established that in a case where 
the plaintiff’s title to an asset is disputed 
a Receiver cannot be appointed in relation 
to that asset pending the suit in which the 
title to that asset has to be established. 


[Раға. 11.1 


It is true that the Court has got absolute 
discretion in the matter of appointment of 
Receiver. But the discretion cannot Бе 
exercised in an arbitrary and in an unreason- 
able manner. [t has to be exercised 
cautiously, judiciously and according to well 
established legal principles. [Para. 14.] 


Held, that in the instant case the plaintiffs 
had not made out a prima facie case for 
exercising the discretion in their favour. 
In that view the Civil Miscellaneous Appeal 
was allowed ( Para. 14.] 
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Case referred to:— 
Greville v. Fleming, (1843) 2 J. and L. 335. 


Appeal against the Order of the Court of 
the I Addl. Subordinate Judge, Pondicherry 
dated 30th April, 1980 and made inl. A. 
No. 1554 of 1979 in O. S. No. 287 of 1978. 


J. Stanislas, for Appellants, 

Р, Jayaraman, for 1st Respondent. 

N. Ganapathy, for 2nd Respondent. 

T. Raghavan, for 3rd Respondent, 

The Judgment of the Court was delivered by 


Ramanujam, J. — The civil miscellaneous 
appeal is directed against the order of the 
First Additional Subordinate Judge, Pondi- 
cherry in I. A. No. 1554 of 1979 in O. S. 
No. 287 of 1978 appointing an Advocate- 
Receiver to take charge of a business carried 
on in the name and style of S. S. Agencies, 
penne the suit O. S. No. 287 of 1978 on 
is file. 


2. The circumstances under which the 
impugned order had been passed may be 
briefly stated. The respondents herein filed 
the said suit O. S. No. 287 of 1978 on the 
file of the Sub-Court, Pondicherry, fora 
declaration that the business which is carried 
on by defendants 1 and 2 in the name of 
S. S. Agencies belongs to the partnership of 
M/s. Hassan Kuthus. Maricar consisting of 
the plaintiffs and the first defendant and for 
other reliefs which included the relief of 
"committing the business of S. S, Agencies 
to the custody of an Advocate-Receiver’’. 
The plaintiffs and the 1st defendant in the 
suit are admittedly brothers and they are 
said to have carried on a prosperous 
family partnership business under the 
name and style of M/s. Hassan Kuthus 
Maricar. Inor about 1977, the said family 
partnership is stated to have been converted 
into a private limited by name M/s. Hassan 
Khuthus Maricar Private Limited which 
fact is however disputed by the defendants. 
The Plaintiffs' case, as set outintheir plaint 
is as follows! 


3. By mutual agreement between the 
partners of the family partnership an agency 
was taken from Spencer and Company for 
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selling Spencer’s soft drinks in the territory 
of Pondicherry and the said agency business 
was started in the name and style of 
S. S. Agencies with the funds of the said 
family partnership. The said business was 
entrusted in the hands of the first defendant 
and the agency was taken in the name of the 
2nd defendant who is none else than the 
first defendant's wife. The agency business 
in the name and style of S. S. Agencies is 
being carried on in premises No. 2, Labour- 
denais Street, Pondicherry which has been 
taken on lease by the family partnership of 
M/s. Hassan Khuthus Maricar and all the 
establishement expenses of the said business 
are being met by the said firm. Thus, the 
plaint proceeds on the basis that though 
S. S. Agencies business stands and is being 
run inthe name of the second defendant, 
the said business is actually one of the 
businesses of the familly partnership and, 
therefore, the said business should be 
declared to be the business of the family 
partnership. The plaintiffs ^ have also 
alleged in the plaint that taking advantage 
of the fact that the Agency stands in the 
name of the 2nd defendant both the Ist and 
2nd defendants are misappropriating the 
income from the business without bringing 
it to the account of the family partnership 
and it is on the basis of the said allegation 
the plaintiffs have prayed for the appoint- 
ment ofa Receiver for the said business. 


4. The first defendant who is stated to be 
the power-agent of his wife, the 2nd defen- 
dant has filed a written statement wherein 
the business of S.S. Agencies has been 
claimed to be the exclusive business of the 
second defendant. It is averred therein that 
the business of S. S. Agencies has been 
started with the exclusive funds of 
the 2nd defendant, that the business 
is carried on in the residence of 
the Ist and 2nd defendant at No. 2 
Labourdenais Street, Pondicherry that the 
Said premises was taken on lease Originally 
in 1975 by the :st defendant for residence 
though at a certain point of time the 
partnership of M/s. Hassan Khuthus 
Maricar had undertaken to pay the rents for 
the said premises on behalf of the first defen- 
dant who isa partner of that firm. The 
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payment of rent and the telephone charges 
for the telephone installed in the said 
premises cannot at all be connected with the 
business of S. S. Agencies. S. S. Agencies was 
always the separate exclusive business of 
the second defendant and neither the 
plaintiffs nor the firm of M/s. Hassan 
Khuthus Maricar had any interest therein. 
Thus the defendants specifically denied the 
claim put forward by the plaiatiffs as to the 
owuership of the business S. S. Agencies, 
but put forward their claim of an exclusive 
title to the said business. 


5. Itis not disputed either in the plaint of 


before us that the business S. S, Agencies js 
being carried on as at present by defendants 
1 and2 Asa matter of fact it is only on 
that basis the plaintiffs have prayed in the 
plaint for the appointment of an Advocate- 
Receiver to take charge of the business of 
S. S. Agencies from defendants 1 and 2. 
Along with the plaint, an application was 
filed on 24th October, 1978 in I. A. No. 2383 


‘of 1978 by the plaintiffs for the appoint- 


ment of a Receiver pending suit. Somehow, 
no orders seem to have been passed in the 
said application. However, another applica- 
tion in I. A. No. 1554 of 1979 was filed by 
them for the appointment of a Receiver. 
The Court below has appointed an Advocate- 
Receiver for the business of S. S. Agencies 
which was being carried on admittedly b 
defendants 1 and 2 on the date of filing the 
suit mainly on the ground that certain condi- 
tions imposed by the Court in some 
interlocutory orders had not been strictly 
complied with by the defendants, that the 
allegation made by the plaintiffs that a 
scrutiny of the accounts produced reveals 
malversation of funds appears to be justified 
and that, therefore, an order appointing a 
Rrceiver is called for. 


6. In this appeal hefore us, the learned 
counsel for the appellants (defendants) 
contends that the plaintiffs have not made out 
any prima facie case for the appointment of 
a Receiver, and that as the plaintiffs’ claim 
of ownership of the business has been 
stoutly denied by the defendants the | 
plaintiffs have to establish their claim of 
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title before they seek the appointment ofa 
Receiver. According to him, there is no 
justification for the Court below to invoke 
the powers under Order 40, rule 1 of the 
Code of Civil Procedure, on the facts of this 
case. Learned counsel submitted that even 
if it is taken that a prima facie title to the 
suit business had been made out by the 
plaintiffs, the Court has no jurisdiction or 
justification for dispossessing the defendants 
who are actually carrying on the business 
and putting that business into the hands of 
a third party Receiver unfess a strong case 
is made out. 


7. As against these submissions of the 
learned counsel for the  appellants, the 
learned counsel for the respondents would 
contend that once a suit has been filed 
claiming title to the business it is in the 
interest of all the parties to appoint a third 
party Receiver to look after the business 
especially when the plaintiffs apprehend that 
much damage may be caused to the business 
and the funds of the business may be secreted 
by the defendants. 


8. There cannot be any dispute that the 
Court can appoint a Receiver in an interlocu- 
tory application to protect the properties 
which are the subject-matter of the suit if 
there is any apprechension that the proper- 
ties will be damaged, wasted or misappro- 
priated. But a Receiver can be appointed 
only in case where the plaintiffs make outa 
prima facie case as regards title to the pro- 
perty. Inacase where the plaintiff’s title 
to the property is in dispute, there cannot 
be any appointment of a Receiver in respect 
of that property the title to which the 
plaintiff has to establish at the trial. In this 
case, as already stated, though the plaintiffs 
claimed title to the business of S S, Agencies, 
the defendants have categorically disputed 
that title and claimed exclusive title in the 
2nd defendant. That the business S.S. 
Agencies stands in the name of the 2nd 
defendant has been admitted even by the 
plaintiffs. Asa matter of fact, the plaint 
proceeds on the basis that the business 
S. S. Agencies stands in the name of the 2nd 
defendant and itis only on that basis they 
have asked for a declaration that 
the business which staads in the name 
of the 2nd defendant should be declared to 
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be the business of the firm M/s. Hassan 
Khuthus Maricar. Thus prima facie the 
title to the business as on this date vests 
with the 2nd defendant. Till that title is 
displaced and the plaintiffs are declared to 
be the owners of the business, the Court will 
not be justified in appointing a Receiver for 
the business which is being carried on by 
the 2nd defendant admittedly in her own 
name. 


9. Admittedly, a sum of Rs. 20,000 which has 
been initially advanced for the agency business 
has proceeded from the 2nd defendant. The 
plaintiffs however, would say that the 2nd 
defendant was due to the firm ina sum of 
Rs. 20,000 and that the said sum was 
utilised by the 2nd defendant for the purpose 
of S. S. Agencies at their instance. But no 
documentary evidence had been adduced with 
regard to the assertion that the 2nd defen- 
dant utilised the sum of Rs. 20,000 for the 
S.S. Agencies at the request of the firm 
M/s. Hassan Khuthus Maricar. This fact 
is denied by the Ist defendant as power- 
agent of the 2nd defendant and his case is 
that the sum of Rs. 20,000 was paid by the 
2nd defendant for her own benefit in connec- 
tion with the starting of the S. S. Agencies. 
In the light of this denial by the 2nd defen- 
dant as to the utilisation of the sum of 
Rs. 20,000, for the benefit of the firm, some 
prima facie material should have been placed 
before the Court by the plaintiffs to indicate 
that the 2nd defendant who is stated to be a 
debtor to the firm M/s. Hassan Khuthus 
Maricar repaid that sum by  utilising the 
amount of Rs. 20,000 for the S. S. Agencies 
for the benefit of the firm, If that wasa 
fact then the partnership accounts would 
clearly show the receipt of Rs. 20,000 from 
the 2nd defendant and the utilisation of the 
same for the purpose of S. S Agencies 
business by the firm. The plaint which sets 
out elaborate details as to the starting of 
S. S. Agencies does not indicate the motive 
as to why the franchise for S. S. Agencies 
business was taken in the nameof the second 
defendant. Wherever a party puts forward 
a case of benami, it is for that party to show 
as to what is the motive for entering into a 
benami transaction. In this case, admittedly 
the partnership is being carried on by all the 
brothers and that partnership is carrying on 


70 


various lucrative businesses. There -is no 
reason pointed outas to why this firm should 
carry on the suit business alone in the name 
of a third party, the second defendant. The 
materials which have been placed before the 
Court by the plaintiffs as showing the firm's 
prima facic title to the S. S. Agencies are (i) 
the payment of rent for premises No. 2, 
Labourdenais Street, Pondicherry; and (ii) 
the payment of telephone charges for 
the telephone installed in that premises. 
The defendants have given sufficient 
explanation as to why for some period 
the firm has paid the rent for the 


premises and also the telephone charges. It. 


is their case that the Ist defendant is a 
partner of the firm M/s. Hassan Khuthus 
Maricar and that in pursuance of an agree- 
ment between the partners to pay the reat 
for the premises occupied by the first defea- 
dant a partner, the rents have been paid by 
the firm for the said premises, and that by 
the mere payment of rent for the premises, 
no connection can be established between the 
firm and the business. Having regard to the 
fact that the premises was taken on lease 
originally by the 1st defendant for his resi- 
dence and the firm has paid the rents for the 
said premises even before the business of 
S. S. Agencies was started, it is not possible 
toconnect the payment of rent with the 
business at all. Bven if the business of 
S. S. Agencies had not been started rents 
would have been paid for the premises used 
asa residence for one of the partners. 
Admittedly the second defendaat is residing 
with her husbaud, the !st defendant. There- 
fore, the residence of the first defendant 
might have been used for carrying оп the 
business of S.S Agencies. From that 
circumstance alone, it is not possible to 
assume that S. S. Agencies belonged to the 
firm which paid the rent for the premises. 
The firm might have paid the rent for the 
premises on behalf of the partner. Merely 
by the production of the rent receipts as 
also the receipts for payment of telephone 
charges the plaintiffs cannot be taken to 
have established a prima facie case of owner- 
ship of the business S S. Agencies. 


10. The learned counsel for the appellants- 
plaintiffs has referred to certain conduot of 
defendnts 1 and 2 when the matter was 
pending before the Court below in not 
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strictly complying with certain conditions 
imposed by the lower Court. He has also 
referred to certain correspondence that 
passed between the Receiver appointed in 
the case and the defendants as also the bank 
authorities, with reference to shortage in 
the stocks. Once we find that thereis no 
prima facie case for the plaintiffs as regards 
ownership of the business for which they 
seek for the appointment of a Receiver, the 
above factors by themselves will not enable 
the plaintiffs to get an order of appointment 
of a Receiver for the business. If really the 
defendants have not carried out certain 
directions issued by the Court in proceedings 
for the issue of injunction etc., itis for the 
Court to take other suitable proceedings. 
Merely on the ground that there is no proper 
compliance with the order of Court, the Court 
cannot appoint a Receiver for an asset, the 
title to which the plaintiffs have to establish 
at the trial andespecially when the plaintiffs' 
claim of title is disputed, and exclusive title 
is claimed by the defendants, The corres- 
pondence between the Receiver and the 
defendants on the one hand and the Receiver 
and the bank authorities on the other cannot 
be taken advantage of by the plaintiffs as 
they are all events subsequent to the appoint- 
ment of a Receiver. To find out the correct- 
ness or Otherwise of the order of the lower 
Court appointing a Receiver, subsequent - 
events cannot be taken note of. We cannot, 
therefore attach any credence either to the 
alleged conduct of the defendants in the 
course of the interlocutory proceedings for 
the issue of an injunction or subsequent to 
the order appointing a Receiver. 


11. It is well-established. that in а case 
where the plaintiff’s title to an asset is 
disputed. there cannot be an appoiatment of 
a Receiver in relation to that asset pending 
the suit in which the title to that asset has 
to be established. Kerr on Receivers (Fif- 
teenth Edition) at page 79 observes : 


** As a general rule, where one person was in 
possession of rents and profits of an 
estate claiming to be the holder by a 
legal title, and another person also 
claimed to hold by a legal title, the for- 
mer could not be ousted in the Court of 
Chancery until the true ownership of the 
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legal title had been finally determined at 
law”. 


It has also been pointed out by the same 
author that the Court would not as a rule 
appoint a Receiver at the instance of a 
person alleging a mere legal title against any 
party who is in actual possession of the real 
estate and disturb his possession. Even if 
the plaintiffs had established a prima facie 
title to the business still the plaintiff must 
allege and establish to the satisfaction of 
the Court that but for the appointment of a 
Receiver the business which is the subject- 
matter of the dispute will be either wasted, 
damaged or ruined or the funds of the 
business will be misappropriated. In this 
case except saying there is likelihood of the 
defendants acting adverse to the plaintiffs' 
interest no possible destrictive waste had 
been established. 


12. One other matter is of considerable 
significance in this case. Even according to 
the plaintiffs, the business was started in 
December, 1977 and the business has been 
allowed to be carried on by the first defen- 
dant. Ја such circumstances, Courts have 
held that parties who have acquiesced In the 
property being enjoyed by others against 
their own alleged right cannot except in 
special circumstances come to Court for the 
appointment of a Receiver. 


13. In Greville v. Fleming! the Court held 
that it is not open to the Court normally to 
appoint a Receiver at the instance of the 
person whose right is disputed, where the 
effect of the o1der would be to establish the 
right, even if the Court is satisfied that the 
person against whom the demand is made 
is fencing off the claim. 


14. It is true that the Court has got 
absolute discretion in the matter of appoint- 
ment of receiver. But the discretion cannot 
be exercised in an arbitrary and in an 
unreasonable manner. It has to be exercised 
cautiously-judiciously and according to well, 
established legal principles. Applying the 
well-established legal principles, the plain- 
tiffs herein who seek to displacea title to 
the business vested in another persoa, cannot 
get an order appointing a Receiver for that 
business especially when their claim of title 
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is hotly contested by the defendants who 
put forward an exclusive title to the business 
in themselves. In this case we are of the 
view that the plaintiffs have not made out a 
prima facie case for exercising the discre- 
tion in their favour. In this view, we allow’ 
the civil miscellaneous appeal and set aside 
the order of the lower Court appointing a 


Receiver. There will be no order as to 
costs. 
R. S. Appeal allowed, 


IN THE HIGH COURT OF JUDI 
CATURE AT MADRAS. 


Present: — M. M, Ismail, CJ. and V, Ratnam, J. 


K. Appa Rao .. Petitioner" 


y. 
Maragatbamma! and others ... Respondents. 


(A) Tamil Nadu Buildings (Lease and Rent 
Control) Act (XVIII of 1960), section 10 (i) 
second proviso — Tenant denying title of 
landlord —Whether should set up title in him- 
self — Scope and applicability of second 
proviso — Applicability of principle of 
ор in section 116, Transfer of Property 
ct. 


(B) Transfer of Prop erty Act (IV of 1882). 


These petitions had been filed to revise the 
order of the Appellate Authority functioning 
under the Tamil Nadu Act XVIII of 1960, 
dated !2th March, 1979 allowing the appeals 
filed before him by the respondents herein, and 
dismissing the petitions for eviction by the 
petitioner herein. In this case, the landlord 
filed a petition for eviction on the ground 
that the tenant wilfully denied the title of 
the landlord. The Rent Controller dismissed 
the petition holding that the denial of title 
of the petitioner by the tenants was bona fide 
and the same was confirmed by the Appellate 
Authority. On revision, 


Held: The definition of ‘landlord’ is an 
.nclusive one and does not actually define 
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the term ‘landlord’, Therefore the inclusive 
definition adds to the normal concept of 
landlord, certain other categories of persons 
also. ( Para. 44 


The expression, ‘denial of title of landlord’ 
is not peculiar to the Tamil Nadu Act XVIII 
of1960. It is always known to thelaw of 
landlord and tenant and incorporated in the 
Transfer of Property Act which provides for 
forfeiture in case the lessee renounces his 
character as such by setting up a title in a 
third person or by claiming title in himself. 

(Para. 5.] 


*Consequently, when the proviso refers to the 
.denial of title of the landlord by the tenant, 
t means that the tenant denies that the land- 
ord has no title or right or ownership or 
interest in the property. As a matter of fact, 
for the purpose of the present case, itis not 
even necessary to go that extent. 


In the present case, there is no controversy 
that the tenants denied the title of the peti- 
tioner only by putting forward the conten- 
tion that somebody else had become the 
owner of the property, and to such a situa- 
tion admittedly the principle of estoppel 
contemplated by section 116 of the Transfer 
of Property Act will not apply. 

[Paras. 8 and 9.) 


Case referred to: 


Official Assignee, (1979) 1 
W. 126. 


V. Vatsala vw. 
M. L. J. 210: 92 L. 


Petition under section 25 of Tamil Nadu 
Buildings (Lease and Rent Control) Act XVIII 
of 1960 as amended by Act XXIII of 1973 to 
revise the order of the Smail Cause Court 
(Appellate Authority) dated 12th Miarch, 
1979 in H. R. A. No 647 of 1978 etc. Н. К.С. 
No. 1549 of 1975 etc. 


N. Shamdoss, for Petitioner' 


A. Subramania Iyer, for Respondents, 


Order of reference : 


1. A question regarding the scope of the 
second proviso to section 10 (i) of the 
Tamil Nadu Act ХҮШ of 1960 has been 
raised in these civil revision petitions. The 
said second proviso reads as follows: 
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“Provided farther that w here the tenant 
denies the title of the landlord or claims 
right of permanent tenancy, the Controller 
shall decide whether the deníal or claira is 
bona fide and if he regards a finding to 
that effect, the landlord shall be entitled 
to sue for eviction of the tenant in a civil 
Court and the Court may pass a decree for 
eviction on any of the grounds mentioned 
in the said sections, notwithstanding that 
the Court finds that such denial does not 
involve forfeiture of the lease or that the 
claim is unfounded.” 


All that the proviso contemp]ates is that a. 
tenant should deny the title of the landlord 
and the Rent Controller should find out 

whether that denial is bona fide or not. The 
language of the proviso does not say that the 
proviso will be attracted only when the 

tenant, while denying the title of the land- 

lord, sets up title in himself or herself. How- 
ever, Mr. Shamdas, learned counsel for the 
petitioner, in these civil revision petitions, 

brings to my notice a decision of Ramapra- 

sada Rao, CJ. in Vatsala v. Official 
Assignee, Madras represented by the Estate of 
S. V. Namasivayam! holding that the open 

language of the second proviso should be 
construed as contemplating the setting up of 
title by the tenant in himself or herself, 
while denying the title of the landlord and 
that it has no application where the tenant 
sets up title ina third party. Having regar.: 
to the express language of the second proviso, 
І am unable to accept the abovesaid inter- 

pretation as correct. Hence the matter will 
be posted before a Bench for disposal. 


The Judgment of the Court was delivered by 


Ismail, C J.— These petitions ^ have 
been filed to revise. the order of the 
Appellate Authority functioning under 


Tamil Nadu Act XVII of 1960 dated 12th 
March, 1979, allowiag the appeals filed before 
him by the respondents herein and dis- 
missing the rent control petitions filed by 
the petitioner herein. The rent control peti- 
tions were dismissed on the ground that the 
denial of title of the petitioner by the tenant 
was bona fide. Theresult of that will be 
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that the.petitioner will have to file a suit 
for the; purpose of getting the necessary 
relief, qe 
2. a MP. the finding that the denial of 
title мах ропа fide is concerned we are of the 
opinion that there was abundant, material 
before the Appellate Authority on the basis 
of which it could come to the conclusion 
that the denial of title was bona fide. 





3. However, what Mr. Shamdoss, the 
learned counsel for the petitioner, contends 
is that the present is not a case to which the 
second proviso to section 10 (1) of the Tamil 
Nadu Buildings (Lease and Rent Control) 
Act, 1960 will apply. Section 10 (1) of the 
Tamil Nadu Act XVIII of 1960, along with 
ts two provisos, reads as follows: 


“10 (1). A tenant shall not be evicted 
whether in execution of a decree or 
otherwise except in accordance with the 
provisions of this section or sections 14 to 
16. Provided that nothing contained in the 
said sections shall apply toa tenant whose 
landlord is the Government: 


Provided further that where the tenant 
denies the title of the landlord or claims 
right of permanent tenancy, the Controller 
shali decide whether the denial or claim 
is bona fide and, if he records a finding to 
that effect, the landlord shall be entitled 
to sue for eviction of the tenant in a-civil 
court aad the court may pass a decree for 
eviction on any of the grounds mentioned 
in the said sections, notwithstanding that 
the court finds that such denial does not 
involvs forfeiture of the lease or that the 
claim is uafounded’’, 


According to the learned counsel for the peti- 
tioner, the second proviso has to be read 
along with che definition of the term ‘land- 
lord’ occurring in section 2 (6) of the Act, as 
well asthe provision for filing a suit con- 
templated by the proviso itself. Section 2 
(6) of the Act defines the expression 
‘landlord’ as follows: — 


“‘landlord’ includes the person who is 
receiving or 1s entitled to receive the rent 
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of a building, whether on his own accoun ô 
0: on behalf of another or on behalf of him- 
self and others or as an agent, his trustee, 
executor, administrator, receiver, ог 
guardian, or who would so receive the 
rent or be entitled to receive the rent, if 
the building were let to a tenant’’. 


4. Thus, it will be seen that the definition 
is an inclusive one and does not actually 
define the term ‘landlord’, Therefore, the 
inclusive definition adds to the normal 
concept of landlord certain other categories 
of persons also. The learned counsei for 
the petitioner contends that the denial of 
title of the landlord contemplated by the 
second proviso to section 10 (1) will have to 
be read in the context of the definition of 
the term ‘landlord’ occurring in section 2 
(6) and that, if so read, it will merely mean 
denial of the right of the person to file an 
eviction petition ; in other words, to ques- 
jut the maintainability of the petition 
itself. 


5. Ifit is so understood, the maintaina- 
bility of the petition can be challenged on 
several grounds, namely, that the person 
concerned is not entitled to receive the rent, 
that the person concerned is not an agent, 
trustee, executor, administrator, receiver or 
guardian, and that similar questions might 
possibly arise in such a context. However, 
the expression ‘denial of title of the land- 
lord, is not peculiar to Tamil Nadu Act 
XVILI of 1960, It is always known to the law 
of landlord and tenant and incorporated in 
the Transfer of Property Act. In fact, 
section 111 (g) of the Transfer of Property 
Act provides for forfeiture in case the lessee 
renounces his character as such by setting 
up a title in a third person or by claiming 
title in himself. Consequently, when the 
proviso refers to the denial of title of the 
landlord by the tenant, it means that the 
tenant, denies that the landlord had any (sic) 
title or right or ownership or interest in the 
property. Asa matter of fact, even for the 
purpose of the present case, it is not even 
necessary to go to that extent, having regard 
to the very narrow argument addressed 
before us. 


6. The contention of Mr..Shamdoss is 
that in this particular case the tenants 
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sespondents had set up title, not in them- 
relves, but in a third party and that the 
second proviso to section 10 (1) will not 
cover such a situation. According to the 
learned counsel, the second proviso to 
section 10 (1) will cover only a case where, 
while denying the title of the landlord, the 
tenant sets up title in himself or herself. In 
support of his contention learned counsel 
relied on a judgment of Ramaprasada 
Rao, CJ. in Vatsala v. Official Assignee, 
rep. the estate of S. V. Namasivayam!. A’ 
shows that it 
supports this contention of the learned 
counsel. Whenthe matter came up before 
one of us, it was feit that the view of the 
learned Chief Justice on the scope of the 
second proviso to section 10 (1) was not 
correct, the matter was directed to be posted 
before a Bench and that is how the matter 
has come before us now. 


7. In the sa:d judgment, with regard t^ 
the scope of the second proviso to section 10 
(1), the learaed Chief Justice has stated as 
ollows: 


“It, therefore, it follows that, if the find- 
ing of the Rent Controller is that the 
denial is not bona fide, then the Controller 
would be entitled to pass an order tor 
eviction, The question that arises 1n the 
instant case is whether such a denial as 
. contemplated under the second proviso to 
section 10 (1) has arisen. The proviso is 
very clear when it says that the tenant 
should deny the title of the landloid. It 
does not say that the tenant can vest the 
the title to the property in his occupation 
in third parties. This is the concept which 
is inhered in the principle of jus tertii, Lt 
is only in cases where the tenant, while 
opposiag an application for eviction under 
the provisions of Act ХУП of 1960, 
sets up title in himself, or uerself, the 
second proviso would come into operation 
and itis in that context alone the Reut 
Controller would have jurisdiction to find 
out whether the denial of title of the Jand- 
lord and the setting up of such title in him- 
self or herself by tne tenant is bona fide or 
not. [ am of the view that it is not open to 
the tenant to plead taking advantage of the 
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ореп language of the second proviso to 
section 10 (1), that the denial as- regards 
the title of the landlord might éven mean 
and include the vesting of the tigle to the 
property ina third party. On aos 
hand, I am of the view that such ial of 
the title of the landlord would be the 
resultant of a claiming of title in the pro- 
perty by the tenant herself or himself and 
not by setting up title in a third party.” 


8. With great respect, to the learned Chief 
Justice, we are not able to agree with this 
interpretation of the scope of the second 
proviso to section 10 (t). Admittedly that 
proviso does not express]y mention a tenant 
setting up title in himself or herselt or in aj 
third party. That proviso merely uses the 
expression ‘where the tenant denies the title 
of the landlord’. This is a negative concept 
But, positively, while denying the title of the 
landlord, the tenant may set up title in him- 
self or herself or ina third party. That is 
not referred to and that is not even necessary 
for the purpose of the application of the 
second proviso to section 10 (1). So long 
as the tenant denies the title of the landlord, 
it 1s totally irrelevant for the purpose of the 
applicability of the second proviso to 
section 10 (1), whether he sets up title in 
himself or in a third party, because 
admittedly the language of the second 
proviso does not impose any restriction 
that it will apply only toacase where the 
tenant while denying the title of the laná- 
lord sets up titie in himself or herself. Asa 
matter of fact, even the | learned Chief 
Justice was aware of this situation, when һе 
used the expression *the open language of the 
second proviso to section 10 (1) It is 
significant in this context to note that 
section 111 (g) of the Transfer of Property 
Act, already referred to uses the expression 
“by setting up a title in a third person or by ' 
claiming title in himself?', Therefore in our 
view, the interpretation placed by the learned 
Chief Justice on the second proviso to 
section 10 (1) cannot be said to be correct, 
and, consequently, we are of the view that, 
so long as the tenant has denied the title of 
the landlord, for the applicability of the 
second proviso to section 10 (1), it is ir- 
relevant and 1mmaterial whether, in addition 
to denying the title of the landlord' the tenant 
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9. In the present case, there is no contro- 
versy that the tenants denied the title of tne 
petitioner only by putting forward the 
contention that somebody eise had become 
the owner of the properiy and to sucha 
situation admittedly the principle of estoppel 
contemplated by section 116 of the Transfer 
of Property Act will not apply. 


10. Under these circumstances, we are of 
the opinion that the conclusion of the learned 
Appellate Authority holding that the second 
proviso to section 10(1) applies to the present 
case, and that the denial of the title of 
the petitioner by the respondents is bona 
fide does not call for any interference. 
Consequently, the Civil Revision Petitions 
are dismissed, There will be no order as to 
costs. 


R. S. Petition dismissed 


IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. | 


PRESENT: — S, Swamikannu, J. 


Aravind Laboratories .  Appellant* 


e, 


V. Annamalai Chettiar .. Respondent, 
Trade and Merchandise Marks Act (XLIII 
of 1958), sections 2 (1) (f), 10 (2) and 12— 
Registered trade mark—Infringement of— 
Phonetic similarity — Visual resemblance — 
How far relevant — Duty of Court deciding the 
DE acri trade mark “EYETEX” 
—"hether infringed b trad 

TALL g y rade mark 


For deciding a dispute regardiag infringe- 
ment of a trade mark the following proposi- 
ttions law are relevant: 


1. In deciding whether the alleged infringing 
trade mark is likely to cause confusion in 


the trade or not, it is the totality of the 


trade mark which has to be kept in view. 
EAM AE, 
9th April, .980° 
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2. Initial burden of showing that the defen 
dant's mark is likely to deceive or cause 
confusion lies upon the plaintiffs who want 
to restrain the user of the alleged infringing 
mark. If any resemblance is found to exist 
between the two marks, it is then for the 
defendant to show that the two marks are so 
dis-s:milar that there is no reasonable pro- 
bability of any considerable section of the 
public being deceived. 


3. For deciding a dispute about the infringe- 
ment of a trade mark, the Court is to have 
regard to the way in which the infringing 
trade mark will appear when it is placed on 
the goods of the owner of the register- 
ed trade mark. if the Courts come 
to the conclusion that an ordinary 
purchaser of the goods in question will not be 
able to distinguish between the offending mark 
and the registered mark, the Court will be 
justified to come to a conclusion in favour 
of the registered owner of the trade mark. 


4. The question of possibility of  confu« 
sion is not to be decided on the basis of a 
person looking at the two trade-marks side 
by side, but on the basis that no:mally а: 
customer will see one trade-mark before him, 
being one he is looking for not in the light only 
of his general recollection of what the nature 
of trade mark sought for by him was. In 
deciding the question of similarity between 
the marks. the Court has to approach the 
subject from the point of view of a man of 
average intelligence and of imperfect re- 
collection. The trade mark is the whole 
thing. that is, the total thing registered, and 
it is the whole thing or whole word which 
has to be considered. 


>. The resemblance between the 
marks may be phonetic, may be Visual, 
be arbitrary or may 
word or mark. 


two 
ic, may 
lie in the meaning of the 


Held, that the registered trade mark of the - 
plaintiff “EYETEX” has been infringed by 
the trade mark of the defendant *€YESOL? 
and the defendant cannot be allowed to usc. 
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the name “EYESOL” for the products 
manufactured by him. By using the name 
«*EY BSOL'" the defendant has infringed the 
trade mark of the plaintiff and therefore the 
defendant is not entitled to use the name 
"EYESOL" С | 
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Appeal and Memorandum of Cross objec- 
tions against the decree of the District Court, 
Chingleput in Original Suit No. 36 of 1975, 


a. dated 17th November, 1976. 


R. Kesava Ayyangar for V. C. Sri Kumar and 
B T, Seshadri, for Appellant. 


R. Sundararajan, for Respondent. 
The Court delivered the following 


JunGMEWT: This appeal s by the plaintiffs 
against the Judgment and decree, dated 17th 
day of November, 1976 in O. S. No. 36 of 
1975. оп the file of the Court of the learned 
District Judge, Chengalpattu, decreeing the 
suit in favour of the plaintiffs restraining 
the defendant or his agents by a permanent 
injunction from using the Trade Mark 
similar to the Trade Mark used by him as 
shown in Exhibit A-5 so as to be deceptively 
similar wich the carton of the plaintiffs, as 
affixed їп the plaint. The carton of the 
plaintiffs and Exhibit A-5 were directed to 
be annexed to the decree. The trial Court 
also observed that inasmuch as the plaintiffs 
themselves had not raised any objection for 
the use of the name "Eyesol" by the defen- 
dant.(Exhibit A-10). the defendant will be 
free to use the same name by printing the 
same in a different manner from that of the 
plaintiffs. In the circumstaaces, the parties 
were directed to bear their own eosts by ihe 
trial Court. 


2. The suit was for declaration of the 
exclusive right of the plaintiffs to the Trade 
Mark and for permanent injunction to 
restrain the defendant from passing off his 
goods and also for recovery of Rs. 10,000/- 
as damages. 


3. The memorandum of cross-objections is 
by the defendant, M/s. Eyesol Laboratories, 
represented by its proprietor, Annamalai 
Chettiar against the said decree and judg- 
ment passed by the learned District Judge, 
Chengalpattu in the abovesaid suit, O. 5, No. 
36 of. 1975. . : 


4. The case of the plaintiffs, M/s. Aravind 
Laboratories before the tria] Court is that 
they are the manufacturers of Collyrium and 
other toilet preparations under the registered 
Trade Mark “Eyetex”’. Their firm, which is 
a registered one is engaged in the manufac- 
ture of Collyrium-under the registered Trade 
Mark under special design, .get up,- and 
distinctive attractive marks, They are 
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successors in trade. from one, P. K. Visu- 
devan, who used the same рате and Trade 
Mark ‘‘Eyetex” for the products maaufac- 
tured and distributed by M/s. Aravind 
Laboratories carrying on business at Valasara- 
vakkam, Arcot Road, Madras. The predeces- 
sors in trade had registered the mark 
*Evetex' under Trade Mark No. 124824, 
dated 11th September, 1946. It is also the 
: case of the plaintiffs, that the plaiatiff’s 
carton on the froat face shows the eyebrow, 
eyelashes and side hair of the head with 
small eyeshaped design in front of the eye- 
ball, that evs. then, the lefendaat had made 
a false claim that his carton was registered 
under the Trade aad Morchaadise Marks 
Act. 1958, and the same is а delibsrate 
falsehood. The plaintiffs after the »urchase, 
registered the desiga on the front face of the 
carton and also the entire format of the 
carton under Trade Mirk No. 271584, aad it 
is dated, 24th April, 1971. . It is also the 
‘case of the plaintiffs that they have acquired 
a special right to the exclusive use aad 
advertisement of the carton and a long-stan- 
ding and assured reputation at the hands of 
the public for over 30 years. The goodwill 
and the Teada Mark have pat the plaiatiff?s 
goods in the market acquiring wide reputa- 
tion aad extensive deniad. The defendant, 
who has been manufacturing the Collyrium 
has been passing it off as that of the plaia- 
tiffs by copying their design, Trade Mark, 
colouration, print and sizs, etc, of the 
carton with all distinctive, exclusive marks 
of the plaintiffs and he has chosen to give 
the name as ''Eyesol" According to the 
plaintiffs, the Trade Mark of the plaintiffs 
is fully exploited to the poiat of similarity, 
in all respects except in few details. : The 
important features are The :eye side 
hair, eyelashes,, eyebrow, sea of floatiug 
eyes, on the front and reverse, aad small eye 
letter design iu froat of the eye iu greea and 
the final special mark їп the use of words, 
as special type of ‘eye’ (Eyetex). In the 
beginning, the cartons of the defendant were 
red, later changed to black and now a clear 
and full imitation of the plaiatiffs in all 
aspects, According to the plaintiffs the 
defendant has successfully attempted to 
deceive the public and there is au infringe- 
ment of the exelusive Trade Mark as also 
direct attempt to disrupt the plaintiffs’ foot- 
hold in the market and has caused loss. It 
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is also the case of the plaintiffs that ths 
defendant has not registered the Mark and is 
misrepresenting that his carton is genuine 
and registered under the Act and the special 
features of the registered Trade Mark of the 
plaintiffs have been infringed and the buyers 
are deceived by accepting the spurious one 
as real. .According to the plaiatiffs, the 
defendant had been called upoa to produce 
the genuiaeness of his Trade Mark wh ch hs 
has failed to do and had evaded. Thus, 
according t5 the plaintiffs, the defendan: has 
passed off his goods in the area of Tambaram 
aad su» 1rbs aad the city of Madris with the 
h:Ip aad coanivaacs of som: of thc dealers 
and has iofrinzed the Trade Mirk of the 
plaintiffs by deceptive and colour get-up in 
the cartoa, which fully resembles that of the 
plaintiffs. Гг defendant by such sale and 
aceptioa his caused loss іа the trade of the 
plaiatiffs aad the plaiadffs have iacurred sət- 
back in ths sal» in moa:y valus nearly to the 
extent of Rs. 33,570. Ths plaintiffs have 
restricted their claim of damages to 
Rs. 10020. The plaintiffs issued a notice to 
the defendant ad ires:ed to No. 5, Second 
Street, Sundaram Coloay, Tambaram and 
he defendaat had evaded the receipt of the 
sams. Tae plaintiffs also filed a criminal 
complaint agaiast che defendant. Toe defen- 
daat issued a notice, dated 14th Jine, 1974, 
to the plaintiffs with all incorrect assertions, 
but the plaintiffs called upoa him to give a 
declaration that he would not iafriage aud 
use the plaiatiff's registered Trade Mark. 
Bat, che dafendant has aot doae so, bu: is 
continuing his act of dezeptioa aud further 
infrinzemsat aad material loss to the 
plaintiffs. Hence, the olaiatiffs have insti- 
tuted the suit for declaration of their exclu- 
sive right to the Trade Mark and for a per- 
manent injuaction to restrain the defendant 
from passing off his goods and also for 
liquidated damages to the extent of Rs. 10,000. 


5. Oa the other hand, the case of the defen- 


.dant as contended in his written statement 


is that he filed an application before the 
registering authority to register his Trade 
Mark and there was no intention on his part 
to deceive or defraud the public and he is 
doing business in ‘‘Eyesol Kanmye" for the 
past 22 years, ї. €., from 1953 and that his 
product has won many awards from various 
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exhibitions conducted at Trichi, Tirunelveli 
and Salem and he had been given gold medals. 
It is further stated in the written statement 
by the defendant that the allegations that he 
has been passing off his product as that of 
the plaintiffs by copying their design, trade 
mark, colouration, print and sizes, etc: is 
incorrect, that the allegation that the trade 
mark of the plaintiffs is fully exploited to 
the point of similarity in all respects is 
incorrect and that the plaintiffs only are 
passing off their products as that of the 
defendant. According to the defendant, a 
comparison of the carton published by the 
plaiatiffs’ predecessor, P. K. Vasudevan, and 
the carton published by the plaintiffs will 
clearly go to show that it is only tae 
plaintiffs who have copied the defendant's 
Trade Mark. It is further coatended in his 
written statement by the defendant that 
prior to 1954, the Aravind Laboratories 
advertised a carton wherein the word 
*Eyetex" was printed ia a separate bold 
letter with a Tamil word “Mye” alongwith 
the word “Regd”, that in the publication 
made іп the ‘‘Indian Express", dated 14th 
October, 1954 by Arvind Laboratories, the 
carton contained separate eye mark on a 
white background with Hindi, Telugu words 
along with registered Trade Mark No. 124824. 
The said carton contains the word “Eyetex” 
which is different from those advertised 
earlier and the six letters in the word “Вуе- 
tex” are closely printed and the letter “Ү” 
is joined to the letter “B” which is copied 
from the carton used by the defendant. The 
word “Tex” in the publication made in the 
year 1954 is separate and distinct, whereas 
in the present carton, the word “E” was 
cut only to print the letter “X” and thus 
there are three different cartons used by the 
plaintiffs only to deceive the public. The 
defendants denied the allegations that the 
special fea'ures of the registration >f the 
plaintiff's Trade Mark have been infringed. 
According to the defendant, the plaintiff's 
predecessor P. K. Vasudevan, proprietor of 


Aravind Laboratories to whom the defendant , 


had issued a notice in the year 1954 had pub- 
lished a statement in the *Iodian Express' 
regarding the * Eyesol" as withdrawing the 
same and an apology was published in the 
'[ndian Express’, dated 14th October, 1954. 
In that publication, he has stated that he 
had no objection to use the word ‘‘Eyesol’’. 
The plaintiff's predecessor had registered his 
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"Ryetex" Trade Mark and the presen* 
plaintiff has not done anything new towards 
registration. The plaintiffs are aware of all 
the correspondence and publications which 


‚ сап be seen in his reply notics sent to the 


defendant’s counsel on llth July, 1974. 
The colour and scheme, design and get-up 
are common to the trade and has been used 
by many others, such as ‘‘Eyeolux’’ ‘ Eves 
tex" Eye-torch", **Bye-touch", “Eyetek’’, 
"Byetick", and *'Eyekiss". According to 
the defendant, his ‘‘Eyesoi” design differs 
completely from that of the plaintiffs 
and tbe same is apparent and eye-figure is 
on the left side of the nose fixed above the 
nose at the right hand side. The plaiatiff's 
carton shows the eye-design on the right hand 
side without nose and cheek. The eye in the 
plaintiff's product is printed in thick black 
line with dots up and down while the eye in 
the defendant's product is printed with thin 
line without any dots. The eyes are facing 
each other and not on one and the same 
side and both are easily distinguishable. 
It is further stated in his written statement 
by the defendant that the name of the plain- 
tiff's laboratory is distinctly printed in the 
carton, while the defendant's products do 
not have that mark and the word *Kanmye'' 
is printed in Malayalam in large and bold 
letters in his carton which is abs nt in the 
plaintiff's carton, The plaintiffs have print- 
ed full address in small letters, while in the 
defendant's products, the words *-Byesol 
India" are in bold letters inside the circle. 
The plaintiff's product contains the letters 
ʻE’ with No. 1,255 and ends with the letter 
'X'. The plaintiffs' predecessor did not 
complain of any infringement or passing off 
and the defendant was carrying on the busi- 
n ss from 1954. The olaintiff's predecessor 
has deviated from the original registered 
Trade Mark and attempted to alter certain 
features in the carton, but the defendant has 
never passed off his goods as that of the 
plaintiffs and had also not infringed the 
Trade Mark of the plaintiffs. It is also 
contended by the defendant in his written 
statement that he had personally prepared 
all his products without the aid of much 
labour, and goods are also of efficient 
quality and therefore, there was absolutely 
no necessity for him to infringe the Trade 
Mark of the plaintiffs or pass off his goods. 
The defendant stated that the plaintiffs are 
anxious to have 4 monopoly of trade and 
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have come forward with the false suit. It is 
further stated in the written statement by 
the defendant that the allegation that the 
plaintiffs have incurred a set-back in their 
sales during 1973-1975 to the tune of nearly 
Rs. 33,570 is incorrect and that the defend- 
antis notliable to pay any damages, much 
less the sum of Rs. 10,000. The plaintiffs had 
instituted criminal proceedings against the 
defendant before the Sub Divisional Judicial 
Magistrate, Poonamallee, under section 429, 
Indian Penal Code, and during pendency of 
that case, they have filed the suit. The 
defendant has further stated that he is a 
poor business man and he is carrying on the 
business with the help of his wife, and the 
plaintiffs have no cause of action to file the 
suit, and the suit is liable to be dismissed. 


6. Onthe above pleadings, the trial Court 
framed the following issues : 


I. Whether the defendantis passing of 
his goods as that of the plaintiffs? 


2. Whether the defendant is imitating the 
plaintiffs’ Trade Mark andw hether there is 
any similarity between plaintiffs’ carton 


and defendant's carton to deceive the 
public? | 
3. Whether the plaintiffs апа their 


predecessors-in-title have acquiesced in 
the defendant's using the Trade Mark? 


4. Whether the plaintiffs have suffered 
any damage? If so, what extent? 


5. Whether the plaintiffs are entitled to 
an injunction? 


6. Whether there is any infringement of 
plaintiffs’ Trade Mark? 


7. Whether the plaintiffs have altered 
original Trade Mark and copied the defen- 
dant’s Trade Mark? 


$.' To what relief, if any, the plaintiffs 
are entitled? 


7. On behalf of the plaintiffs, A. V. Srini- 
vasan, one of the partners of the plaintiff's 
firm was examined as P.W, 1l. P. Ws 
Nos. 2 to 8 were examined on behalf of the 
plaintiffs, Exhibits A-1 to A-103 were 
filed before the trial Court on behalf of th 
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plaintiffs. The defendant examined himself 
as D. W. 1. D. W. 2, Asamathulla was 
examined on behalf of the defendant. 


8. Under Issue Nos. 1, 2, 5, and 6, the 
trial Court held that the plaintiffs have 
got the exclusive right to the said 
Trade Mark with regard to their product 
marked as Eyetex. The trial Court also held 
that the defendant's carton is having an ele- 
ment of similarity and may cause deception 
toilliterate people whoarelikely to purchase 
Kanmye. The defendant's carton is deceptively 
similar to the carton of the plaiatiffs which 
has been registered. The trial Court also 
held that inasmuch as the defendant's Trade 
Mark is nota registered one and as the 
Trade Mark is deceptively similar to the 
plaintiffs’ Trade Mark, which is a 
registered one, there is infringement of 


. the plaintiffs’ Trade Mark by the the defen- 


dant and therefore, the plaintiffs will be 
entitled to injunction. The trial Court held 
that there was no passing off of the goods 
of the defendant as that of the plaintiffs. 
Thus, the trial Court found the Issue No. l 
against the plaintiffs and Issue Nos. 2, 6 and 
5infavour of the plaintiffs Under Issue 
No 3, the trial Court found. that though it 
can be said that there was no fraudulent 
representation by the defendant, the defen- 
dant cannot claim that there was acquiescence 
by the plaintiffs’ predecessor. Accordingly, 
the trial Court found the Issue No. 3 in 
favour of the plaintiffs. Under issue No. 7, 
the trial Court found that the defendant did 
not take steps to raise any objection for the 


.alteration before the Registrar of Trade 


Marks and he had also not objected fo the 
same by issuing any notice to the plaintiffs 
themselves or to the plaintiffs’ predecessor 
and the plaintiffs having registered their 
Trade Mark, the defendant cannot have any 
grievance against the plaintiffs with regard 
со, ће same. Thus, the trial Court found 
the Issue No. 7 in favour of the plaintiffs. 
Under Issue No, 4 the trial Court found 
that the plaintiffs have not established their 
claim for damages against the defendant 
and answered the said issue against the 
plaintiffs. 


9. Agerieved by the abovesaid decision of 
the trial Court, the plaintiffs have come 


GP, 


g0 


forward with tbis appeal inter alia contend- 
ing that the trial Conrt having found that 
the defendant had committed infringement 
of the Registered Trade Mark of the plain- 
tiffs, ought to have awarded damages to 
the plaintiffs. It is pointed out on behalf 
of the plaintiffs that the trial Court erred 
in holding that under Exhibit A-10, the 
plaintiffs themselves have not raised any 
objection to the use of the word *'Eyesol" 

According to the plaintiffs-appellants herein 
in Exhibit A-10, the appellants had not 
stated that they had no objection to the use 
of the word “Еуеѕої °, nor had they granted 
permission to the defendant to use the said 
word “‘Eyesol”, According to the plaintiffs- 
appellants herein, the declaration and injunc- 
tion granted by the trial Court is of a most 
comprehensive. character both in regard to 
pictoral design of the plaintiffs’-appellants’ 
Trade Mark and verbal representation in the 
carton, and having granted such a declaration 
the lower Court erred in granting permission 
to the defendant to sue the word ‘‘Eyesol’’. 
It is also contended on behalf of the plain- 
tiffs-appellants herein that the trial Court 
failed to note that the phonetic similaritv of 
the two marks are so similar that there is 
danger of confusion between the two marks 
and the phonetic affinity is likely to deceive. 
or cause confusion. According to the 
plaintiffs-appellants herein, the trial Court 
ovght to have held that the expression 
*Eyesol' is phonetically similar to the word 
**Byetex"* though it had found that the entire 
mark is deceptively similar. 


10. Onthe other hand, the defendant in 
his cross-objections has inter alia contended 
that the trial Court had erroneously found 
that both the marks are deceptively similar, 


that the trial Court failed to note that the - 


plaintiffs are not the original owners of the 
Trade Mark and that their predecessor is one 
Vasudevan, who had written a letter Exhibit 
B-19 approving the use of the Trade Mark 
*'Eyesol"" by the defendant. 


11, Mr. В. Kesava Ayyangar, the learned 
counsel for the plaintiffs-appellants herein 
contends that the trial Court, having found 
that the defendant's Trade Mark is nota 
registered one and as the Trade Mark 
is deceptively similar to. the plaintiffs’ 
Trade Mark which is a registered one 
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is infringement of the 
plaintiffs Trade Mark by the defendant 
and therefore the plaintiffs will be entitled to 
injuaction, ought to have granted the claim 
for the damages against the defendant. He 
also contends that the trial Court ought to 
have granted permanent injunction even with 
respect to the use of the name ‘‘Eyesol’’ by 
the defendant on the ground that the trial 
court is not correct in observing that the 
plaintiffs themselves have not raised any 
objection for the use of the name *'Eyesol" 
by the defendant in Exhibit A-10. The 
learned counsel for the plaintiffs also refers 
to the provisions of section 2 (1) (7) of the 
Trade and Merchandise Marks Act, 1958 
which reads as follows: 


*(j) ‘Mark’ includes a device, brand, 
heading, label, ticket, name, signature, 
word, letter or numeral of any combina- 
tion thereof;”’ 


Referring to this provision Mr. R. Kesava 
Ayyangar, the learned counsel for the plain- 
tiffs-dppellants herein contends that the trial 
Court ought to have granted a permanent 
injuaction even with respect to the use of the 
name ‘‘Eyesol’’ by the defendant. The 
learned counsel for the plaintiffs also refers 
to the provisions of sections 11, 12, 28 and 
29 of the Trade and Merchandise Marks 


‘Act, 1958. ' 


12. Mr. К. Kesava Ayyangar, the learned 
counsel for the plaintiffs-appellaats herein 
refers to the decision in Durga Dutt Sharma 
v. N. P. Laboratories!, for the following. 


' propositions: 


“An action for passing off isa Common 
Law remedy being in substance an action 
for deceit that is a. passing off by a 
person of his own goods as.those of . 
another. But that is not the gist of an 
action for infringement. The action for 
infringement is astatutory remedy con- 
ferred on the registered proprietor of a 
registered trade mark for the vindication 
of 'the exclusive right to use the trade 
mark in relation to those goods. The 
use by the defendant of the trade mark of 
the plaintiff is not essential in an action ` 
for passing off, but is the sine qua non in 


1. (1966) S. C. J. 734 : (1965) 1 S, O. R, 73 
A. I. К. 1965 S. C. 980, MESSEN . i 


1 


о 
the case of an action for infringement. 
No doubt, where the evidence in respect 
. Of passing off consists merely of the 
' colourable use of a registered trade mark, 
the essential features of both the action 
might coincide in the sense that what 
` would be a colourable imitation of a 
trade mark ia a passing off action would 


also be such in aa ac:ion for infringement. 


of the same trade mark. But there the 
correspondence betweea the two cases 
- ceases. [a an action for iufringement the 
plaintiffmust no doubt make out that the 
use of the defendant’s mark is likely to 
deceive ,but waere the similarity hetween 
t eplaintiff's and the defendant's mark is so 
: close either visually, phonetically or other- 
wise and the Court reashes the coaclusion 
that there is an imitation, n» further 
evidence is required to establish that the 
plaintiff’s rights are violited. Expressed 
ia another way, if the esseitial features of 
the trade mark of the plaintiff have been 
adopted by the defendant, the fact that 
the get-up, packing and other writing or 
marks.on the goods or on the pack:ts ia 
which he offers his goods for sale show 
marked differeaces, or indicate clearly a 
trade origia different from that of the regis- 
tered. proprietor of the mark would be 
immaterial, whereas in the case of passing 
cff, the defeadant may escape liability if 
he can show that the added matter is 
sufficient to distinguish his goods from 
those of the plaintiff." 


The Supreme Court observed in this decision 
at page 970 in paragraph 29 as fo.lows: 


‘When once the use by the defendant of 
the mark whic» is claimed to iofringe the 
plaintff’s mark is showa to be ‘in the 
course of rade’, the  que.tioa whether 
there. has been aa iafringe n:at is to be 
decided by comparison of the two marks. 
Whers the two marks are identical no 
further question arises, for, then the 
infringement is made out. When the two 
marks are not identical, the plaian 
would have to establish that the mack 
used by th: dsfealaat s». aearly resembles 
the pJaiatif's rezistered trade mark as is 
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likely to deceive or cause confusion and in 
relation to goods in respect of which it is 
registered (Vide section 71). A point has 
Sometimes been raised as to whether the 
words *'or cause confusion", introduce 
any element which is not already covered 
by the words ‘likely to deceive’ and it has 
sometimes been answered by saying that 
it is merely aa extension of the earlier 
test and does uot add very materially to 
the con:ept indicated by the earlier words 
‘likely to dec*ive’. But this apart, as the 
question arises in an actioa for infringe- 
meat the onus would oe on the plaintiff 
to establish that tae trade mark used by 
the defendant in the course of trade for 
the goods in respect of which his mark 
is registered, is deceptively similar. This 
has necessarily to be ascetained by a 
comparison of the two marks, the degree 


of resemblance which is necerssary to exist 


to cause deception not being capable of 
definition by laying down objective 
The person who would be 
deceived are, of course, the purchasers of 


- the goods and it is the likelihood of their 


baing deceived that is the subject of 
consideration. Tae resem»lauce тау 
be phonetic, visual or in the basic idea 
represented by the  plaintiff’s mark. 
The purpose of the comparison is for 
determining whether the essential features 
of the plaintiff’s trade mark are to be 
found in that used by defendant. The 
identific:tion of the essential features of 
the mark is in essence a question of fact 
and depends on the judgment of the Cour» 
based on the evidence led before it as 
regards the usage of the trade. It should 
however, be borne in mind that the object 
of enquiry in ultimate analysis is whether 
the mark used by the defendant as a whole 
is deceptively similar to that of the 
registered mark of the plaintiff.” 


13. The decision in Ruston and Hornby 
Ltd. v. Zamindara Engineering Co!., is relied 
upoa for the following proposition : 


—s €—ÀÁ————— A! — 


1, (1970) S. C. R. 222: (1971) 18. C. J. 34 ; 
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"In an action for infringement where the 
defendant’s trade mark is identical with 
the plaintiff’s mark, the Court will not 
enquire whether the infringement is such 
as is likely to deceive or cause confusion. 
But where the alleged infringement consists 
of using not the exact mark on the Register 
‘but some thing similar toit, the test of 
infringement is the same as in an action 
for passing off. In other words, the test as 
to likelihood of confusion or deception 
arising from similarity of marks is the 
same both in infringement and passing-off 
actions." 


14. On behalf of the plaintiffs-appellants 
herein, the decision in Rochel and Co. v. 
G. Manners and Со.1, is relied upon for the 
following propositions : 


“The marks must be compared as a whole 
It is not right to take a рогіоп of the 
word and say that because that portion of 
the word differs from the corresponding 
portion of the word їп the other case 
there is no sufficient similarity to cause 
confusion. Тһе true test is whether the 
totality of the proposed trade mark is such 
that it is likely to cause deception or con- 
fusion or mistake in the minds of persons 
accustomed to the existing trade mark." 


It was held in this decision that on com- 
P arison of the trade marks ‘‘Dropovit” and 
and ''Protovit", that they were not decepti- 
y ely similar. 


15. In this decision Rochel & Co v, С Manners 
& Co,1 the Supreme Court has observed at 
page 2064 in paragraph 11 as follows : 


“In Parket Knoll Ltd. v. Knoll International 
Ltd. Lord Denning explained the words 
“Чо deceive” and the phrase “to cause 
confusion" as follows : 


‘Secondly’ to ‘deceive’ is one thing. To 
*cause confusion' is another. The difference 
is this: When you deceive a man you tell 
him a lie. You make a false representation 
to him and thereby cause him to believe a 
thing to be true which is false. You may 
noc do it kaowiagly, or intentionally, but 
still you do it, and so you deceive him, But 








1. (1970) 2S. C. J. 621:(1970) 2 S, C. R. 213: 
А І.К. 1970)S. C. 2062. 
2, (1962) R.P. C. 265 at 274, 





you may cause confusion without telling 
hi а lie at all, and without making any 
false representation to him. You may in- 
deed tell him the truth, the whole truth and 
nothing but the truth, but still you may 
cause confusion in his mind, not by any 
fault of yours, but because he has not the 
knowledge or ability to distinguish it from 
the other pieces of truth known to him or 
because he may not even take the trouble 
to do so. The tests for comparison of the 
two word-marks were formulated by Lord 
Parker in Pianotist Co. Ltd's. Application!, 
as follows : 


‘You must take the two words. You 
must judge of them, both by their look 
and by their sound, You must consider 
the goods to which they are to 
be applied. You must consider the 
nature and kind of customer who 
would be likely to buy. those goods.In fact, 
you must consider all the surrounding 
circumstances, and you must further con- 
sider what is likely to happen if each of 
those trade marks is for the goods of the 
respective owners of the marks. If con- 
sidering all those circumstances you come 
tothe conclusion that there will be a 
confusion—that is to say, not necessarily 
that one man will be injured and the other 
will gain illicit benefit, but that there will be 
a confusion in the mind of the public which 
will lead to confusion in the goods then you 
may refuse the registration, or rather you 
must refuse the registration in that. It is 
necessary to apply both the visual and 
phonetic tests, In Aristoc Ltd v Rusta Ltd? 
the House of Lords was considering the 
resemblance between the two words 
*Aristoc' and ‘Rusta’. The view taken 
was that considering the way the 
words were pronounced in English, the 
one was likely to be mistaken for the 
other. Viscount Maugham cited the follow- 
ing passage of Lord Justice Luxmoore in 
the Court of Appeal which passage, he 
said he completely accepted as the correct 
exposition of the law.’ 


The answer to the question whether the 
sound of one word resembles too nearly the 


P u-— ———————————,'—9 


1. (1906) 23 R. P. С. 774at 777. 
2, (1945) R. P, C. 65 at 72, 
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sound of another so as to bring the former 
within the limits of section 12 of the Trade 
Marks Act, 1938, must nearly always 
depend on first impression, for, obviously 
a person who is familiar with both 
words will neither be deceived nor con- 
‘fused. It is a person who only knows 
the one word and has perhaos an imperfect 
recollection of it who is likely tó be deceiv- 
ed or confused. Little assistance therefore, 
is to be obtained from a meticulous com- 
parison ofthe two words, letter by letter 
and syllable by syllable pronounced with 
the clarity to be expected from a teacher of 
elocution. The Court must be careful to 
to make allowance for imperfect recollec- 
tion and the effect of careless pronouacia- 
tion and speech on the part not only of the 
person seeking to buy under the traje 
description, but also of the shop assistant 
ministering to that person's wants. 16 18 
also important that the marks 
must be compared as a whole. It is 
not right to take a portion of the 
word and say that because the portion 
of the word differs from the corres- 
ponding portion ofthe word in the other 
case, there is no sufficient similarity to 
. cause confusion. The true test is whether 
the totality of the proposed trade mark is 
such that it is Jikely to cause deception or 
confusion or mistake in the minds of 
persons accustomed to the existing trade 
mark. Thus in Lavroma case, Tokalon Ltd 
v. Davidson and Co.! Lord Johnston said * 


é.. ме зге not bouad to scan the words 
as we would in a question of comparatio 
literarum. Itis not a matter for microscopie 
inspection, but to be taken from the 
general and even casual point of view of a 
customer walking into a shop'."' 


16. On behalf of the plaintiffs, the decision 
in K. Krishna Chettiar v. Ambal & Co? is 
relied upon for the proposition that the 
resemblance between the two marks must be 
considered with reference to the ear as well 
as the eye and ocular comparison is not 
always the decisive test. Therefore, even if 
{Деге be no visual resemblance between the 
(WO marks, that does not matter when there 





1 32R P C 133 at 136. 

2. (1970) 1 S. C. J. 203: (1970) 1 An. W. R. 
(S. C.) 21: (1970) 1 M. L. J. (S. C. 21: (1970) 1 
5, C. К. 290: A. I, R, 1970 S. C, 146, 
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is close affinity of sound between the words 
which are distinctive features of the two 
marks. It was also held in that case that 
merely because the distinctive words used in 
both the marks have distinctive meanings 
it cannot be said that the phonetic resem- 
blance does not lead to confusion, when it is 
likely that majority of the customers are not 
capable of understanding the fine distinction 
between the meanings of the two words. 
The Supreme Court observed in that decision 
as follows : 


“The name ‘Andal’ does not cease to be 
deceptively similar, because it is used in 
conjunction with a pictorial device. The 
case of Decordova v. Vick Chemieal Coy!, 
is instructive. From the Appendix printed 
at page 2/0 of the same volume, і: appears 
that Vick Chemical Coy. were the pro- 
prietors of the registered trade mark con- 
sisting of the word ''Vaporubu" and 
another registered trade mark consisting 
ofa design of which the words “Vicks 
Vaporub Salve’ formed a part. The 
appendix at page 226 shows that the 
defendants advertised their ointment as 
‘Karsote vapour Rub’. it was held that 
the defendants had infringed the register- 
ed marks. Lord Radclilfe said : 


'a mark is infringed by another trader if, 
even without using the.whole of it upon 
or in connection with his goods he uses 
one or more of its essential features'. 


Mr. Sen stressed the point that the word 
‘Ambal’ and ‘Anda!’ had distinct meanings 
Ambalis the consort of Lord Siva and 
Andal is the consort of Ranganatha. He 
said that in view of the distinct ideas con- 
veyed by the two words a mere accidental 
phonetic resemblance could not lead to 
confusion. In this connection, he relied 
on Venkateswaran's Law of Trade and 
Merchandise Marks, 1-63 Edition, 
page 214, Kerly's Law of Trade Marks, 
and Trade Names. 9th Edition page 465, 
Article 852 and the decision. Application 
by Thomas, A Smith Ltd. to register a 
trade mark, 1913-31 RPC 363 In that 


ee 











1. 44951) 68 R. P, G. 102, 
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case Neville; J., held that the words 
‘Limit’ and Summit’ were words in com- 
mon use, each conveying a distinct idea, 
definite idea, that there was no possibility 

of any one being deceived by the two 
marks; and there was no ground for refus- 
ing registration. Mr. Sen's argument 
loses sight of the realities of the case. The 
‘Hindus in the Southern India may be 

` well aware that the words, ‘Ambal’ and 
“Апаа!” represent the names of two distinct 
Goddesses. But the respondent's customers 
are not confined to Hiadus alone. Many 
of their customers aré Christians, Parsess. 
Muslims and persons of other religious 
denominatioas Moreover, their business 
is not confi-ed to Southern India. The 
customers who are not Hindus or who do 
not belong to Southern ladia may ‘not 
know the difference between the words 
Andaland Ambal. The words have no 
direct reference to the character and'quality 
of snuff The customers who use. the 
respondent's goods will have a recollection 
that they are knowa by the word Ambal. 
They may also have a vague recollection of 
the portrait of a benign Goddess used in 
connection with the mark They are not 
likely to remember the fine distinctions 
between a Vaishnavite Goddess ‘and a 
Shivaite deity”. 


17. The decision іп Amritdhara Pharmacy 
v. Satya Deo Gupta! is relied upon by the 
plaintiffs for the proposition that for decep- 
tive resemblance two important questions 
are:(!) who are the persons whom the 
resemblance must be likely to deceive, or 
confuse; and (2) what rules of comparion are 
to be adopted in judging. whether such 
resemblance exists. As to confusion, it is 
perhaps an appropriate description of the 
state of mind of a customer who, on seeing a 
mark thinks that it differs from the mark on 
goods which he has previously. bought, but 
is doubtful whether that impression is not 
due to imperfect recollection. In tlíis decision, 
the Supreme Court observed at page 453 in 
paragraphs 8 and 9 as follows :— 


“Let us apply these tests to the facts of 
the case under our consideration. It is 
en a ete 
1, (1963) 25, C.R.-484-: A. I. R, 1963 S. C.-449 
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not disputed before us that the two names 
‘Amirtdhara’ and ‘Lakshmandaara’ are 
in use in respect of same description of 
goods, nauely, a medical preparation for 
the alleviation of various ailments. Such 
medicinal preparation will ‘be purchased 
mostly by people who, instead of going 
to a doctor wish to purchase a medicine 
for the quick alleviation of their suffering, 
both villagers and towas-folk; literate as 
well as illiterate. As was said ia Corn 
. Products Refini-g Co. v. Shangrila Food 
Products Ltd‘ the question has to be 
approached from the point of view ofa 
man of average intelligence and imperfeci 
recollection. Tosuch aman the overall 
structural and phonetic similarity of tae 
two names ‘Amritdhara’ aad ‘Lakshman- 
dhara’ is, in our opinion, likely to deceive 
or cause confusion. We must consider 
the overall similarity of the two composite 
words ‘Amritdhara’ and ‘Lakshmandhara’. 
We do not think that the learned Judges 
. of the High Court were right in saying 
that no Indian would mistake one for the 
other Anuowary purchaser of average 
intelligence aad imoerfect recollection 
would not, as the High Court supposed, 
split the name into its component parts 
and consider the meaning of the composite 
words as ‘current of nectar’ or current of 
Lakshmau. He would go more by the 


' overall structural and phonetic similarity 


and the nature of the medicine he has 
previously purchased, of has been told 
about, or about which he has otherwise 
learot and which he wants to purchase. 
Where the trade relates to goods largely 
sold to illiterate or badly educated persons, 
it is no answer to say that a person 
educated in the Hindi’ language 
would go by the etymological or 
ideological meaning aad see the difference 
between ‘current of nectar" and ‘current of 
Lakshman’ ‘Current of Lakshman’ ina 
literal sense has no meaaing. To give it 
meaning one must further make the 
inference that the current or stream is as 
pure and strong as Lakshman of the 
Ramayana. Ап ordinary Indian villager 








1. (1960) S C.J. 502 :(1960) M. L J. (Crl.) 
413: (1960) 1 S C.R. 958 ; А.Т. R, 1960 S.C. 142." 
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от townsman will perhaps know Laksh- 
man; the story of the Ramayana being 
familiar to him, but we doubt if he would 


etymologise to the extent of seeing the. 


so-called ideological difference between 
‘Amritadhara’ and ‘Lakshmandhara’. He 
would go more by the similarity of the 


two namesin the context of the widely. 


known medicinal preparation which he 
wants for his ailments. 


We agree that the use of the word ‘dhara’ 
which literally means ‘current or stream" 
is not by itself decisive of the matter. 
What we have to consider here is the 
overall similarity of the composite words, 
having regard to the circumstance that the 
goods bearing the two names are medici- 
nal preparations of the same description. 
We are aware that the admission of a 
mark is not to be refused, because 
unusually stupid people, ‘‘fools or idiots", 
may bə deceived. A critical comparison 
of the two names may disclose some points 
of difference but an uawary purchaser of 
average intelligenze and imperfect recollec- 
tion would be deceived by the overall 
similarity of the two names having regard 
to the nature of the mediciae he is looking 
for with a somewhat vague recollection 
that he had purchased a similar medicine 
on a previous occasion with a similar 
name. [he «rade mark is the whole thing— 
tne whole word has to bs considered. 


In the case of the Application to Register 


. ‘Brecktiks’ (opposed by the proprietors of 


the trade mark ‘Erector’) Farwell, J said 
in William Bailey (Birmingham) Ltd.'s 
Application. 


‘Ido not think itis right to take a part 
of the word aad compare it with a part 
of the other word; one word muit be 
considered as a whole aad c» noared with 
the other word as a whole... [ think it is 
a dangerous method to adopt to divide 
the word up and seek to distinguish a 


portion of it from a portion of the other 


word," 
18 On the question of damages for infringe- 
ment, the learned counsel for the plaintiffs 
refers to the decision in Juggi Lal v. 
rr t a rt a m iie re renum, animal 


1. (1933) 52 R. P. С, 136, 
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Swadeshi М.115 Co.! for the proposition that 
there is no cut and dry rule waich can be 
laid dowa by a Court of Jaw for the estima- 
tion of damages in a case of infringement of 
trade- mark. But instead of making a 
speculative assumption of sales by defendant 
by trusting to their owa goods without the 
misleading trade-mark the safer basis would 
be to calculate on the falling-off in plaintiff's 
trade which came in after the pirated' mark 
was introduced on the market. The decision 
io Ruston and Hornby Ltd. v. Zamindara 
Engineering Co., is reterred to by the 
leara:d counselfor the plaintiffs appellants 
herein to show that in the said decision, the 
appellant therein was also granted a decree 
for nominal damages to the extent of 
Rs. 100. іа the said case, the appellant 
was granted a decree restraining the respon- 
dent therein by a permanent injuaction from 
infringing the plaintiffs’ trade mark 
“Rustom ' and from usiag it in connection 
with the engines, machinery and accessories 
manufactu ed and sold by it under the trade 
ma.k of * Rustom” or “Rustom India". In 
the said decision the Supreme Court also 
observed that the appellan: was also entitled 
toan injunction restraining the respondent 
and its agents from selling or advertising for 
sale of engines, machinery or accessories 
under the names of “Rustom” or “Rustom 
india". The appellant was further held to 
be entitled co an order calliag upon the 
respondent to deliver to the appellint price- 
11515, bills, invoices and other advertising 
material bearing the mark “Rustom’’. о - 
“Rustom India". 


19. Mr. R. Sundararajan, the learned coun- 
sel for the defeadant inter alia con:iead: 
that the plaintiffs have not objected in 
the plaint to the use of the name '*Byesol" 
by the defendant. He also contends that 
the plaintiffs have not let in evidence to 
show that the use of the name "''Byesol" by 
the defendaat is an infriagement of the 
trade mark of the plaintiffs, Ia other 
words, the contention of the defendant is 
that the plaintiffs have not established that 
the confusion has arisen in the minds of the 
customer or deception had been committed 
by the defendant on account of his using the 








1. 291, W.243:56 M L.J. 232: 561. А. 
1: A. 1. R. 1929 vp. C. 11. 

2, (1971)1 S. C. J. 34 : (1970) 2 5. O.R. 222: 
А.І. В. 1970 5. С, 1649. 
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name ‘‘Eyesol’’ for his products. Itis also 
contended on behalf of the defendants that 
the plaintiffs have not let in evideace to 
show that the name ''Eyesol" has beea used 
by the defendant after the registration of the 
trade mark by the plaintiffs. It is further 
contended on behalf of the defendant that 
the assessment, order passed by the Com- 
mercial Tax Authorities such as Exhibits 
A-38, A-39, А-40 and 41, are not ошу with 
respect to the dealings of the plaintiffs with 
regard to ‘‘Eyetex’’ but also with respect to 
Aravind Instruments, etc. It is also pointed 
out on behalf of the defendant that Exhibits 
A-77 to 82-A bills issued by Ganesh Publici- 
ties were for the advertisement charges incur- 
red by the plaintiffs with respect to ''Byetex" 
only. It is contended that the plaintiffs 
have not let in evidence to prove specifically 
the expenses incurred with respect to 
manufacture and sale of ‘‘Eyetex’’ alone. 
It is also pointed out by the learned counsel 
for the defendant that Exhibits A-53 to 
A-56 Which are assessment orders and notices 
of demand by the Income-tax Officer issued to 
the plaintiffs do not relate to the profits 
made by the plaintiffs with respect to 
"Eyetex" alone. 


20. The learned counsel for the defendant 
also refers to the decision in Rustom and 
Hornby Ltd ч. Zamindra Engineering Co.!, 
F. : Hoffimann, La, Roche ана Co, Ltd. v. 
Geoffrey Manners and Co.. Private Ltd?, 
K. R. Chinna Krishna Chettiar v. Sri Ambal & 
Co., and another? Kaviraj Pandit Ригел 
Dutt Sharma, у. Navaratna Pharmaceutical 
Laboratories and Amritdhara Pharmacy v. 
Satya Deo Gupta’. 


21. The learned counsel for the defendant 
refers to the decision in K, R. Chinna Krishna 
Chetty v. K. Venkatesa Mudaliar and another? 
for the following observation : 


“Though at one stage we considered that 
the addition of the word ‘Radha’ to the 
legend ‘Sri Andal’ makes all the difference, 
after our attention was drawn to the three 
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cases referred to above, viz, (1) relating to 
the Vick Vaporub, where the objection to 
the regiscration of the respondents Vaporub 


. which iafringed the appellano’s registered 


mark was sought to be got over by adding 
a word "'Karosote to the respoadents’ 
legend, aad; (2) where the objection to the 


. registration of the respoadent's trade mark 


‘Rustom’ was sought to be met by the 
addition of the word ‘india’ to the objec- 
ted legend and (3) where the word 
‘Bulova’ was sought to be added to the 
legend **Accutroa? which legend was held 
to infringe the respondents’ trade mark 
“Accurist”? we are persuaded to com: to 
the opposite conclusion that the addition 
of the word ‘Radha’ to the legend ‘Sri 
Aadal’ will not make the © slightest 
difference and that the view of the learned 
Judge is correct. The appellant’s snuff 
sold uader the trade ааз ‘Sri Andal" the 
registration of which was objected to by 
the respondents, has bea in the market 
forsome years and the objection to its 
registration has now been fiaally upheld. 
The question for consideration now will 
be whether the addition of the .word 
‘Radha’ to the objected legend makes a 
vital difference — waen the two marks are 
compared side by side the ques.ion will be 
whether the addition ofthe word will make 
any vital difference. As observed by 
Stamp, J., in 1969 R. P C. No. 102 at p. 
109. where imperfect recollection is rele- 
vant what has to be coasidered is how far 
the additional word is significant to 
preveit imperfect recollection aad the 
resultant confusion. We are of the 
opinion that the combination of the two 
words *Radha's Sri Anda!’ is likely to be 
taken by snuff-users as the snuif manu*ac- 
tured and marketed by the appellant 
originally as ‘Sci Andal. The appellaat's 
learned counsel sought to distiaguish the 
above three cases on the ground that in 
the aforesaid decisions the new word 
sought to be added was oaly the nam? of 
the country of maaufacture while іп the 
present case, the addition of the word 
‘Radha’ to the legend ‘sri Aadal* is а 
combination which has nothing in co nmon 
with the respondent’s legend ‘‘Sri А nbal." 
We are uaable to accept the ground o! 
distiaction made by the learaed couasel 


ij. 


We are of opinion that there is a tangible 
danger that a substantial number of 
persons will conruse the appellants 
*Radha's Sri Andal, mark appliesfor with 
the respoadents legena ‘sri Ampal snufi” s 


22. The decision in F. R. Subramaniyam v. 
Balasubramaniam! is relied upon by the 
,earned counsel for the defendant for the 
10llowing propositions : 


“А mark would be prohibited whether 
tisc? Was an intention or not to deceive 
Or са 155 confusion provided the mark was 
likely to deceive or cause confusion. 
Confusion might be caused even by telling 
.the truth. Confusion might be caused in 
the purchasers mind through want of 
knowledge or ability on his part to 
distinguish. Whether or not any degree 
of resemblance likely to deceive or cause 
confusion existed was a question for the 
Court to decide upon evidence in each 
case. The accepted rules of comparison 
might be stated as follows: (i) The two 
words should be taken and both of 
them should be judged by their look and 
by their sound. (ii) The goods to which 
they were to be applied and the nature and 
kind of customer who was likely to buy 
these goods should be considered (іі) All 
the surrounding circumstances and what 
was likely to happen if each of the marks 
was used in a normal way as a trade mark 
for the goods of tne respective owners of 
the marks should also be considered. The 
marks might be considered as a whole 
as the true test was whether the 
totality of the impression given both 
o.ally and visually was such that 
it was likely to cause mistake, decep- 
tion or confusion. Jo the instant Case, the 
words Raja and Roja, when taken together 
and judged by their look do not look alike. 
They were not also similar by sound. The 
kind of customer who was to buy the goods 
(cosmetic) was not likely to mistake one 
mark for the other as there was no great 
similarity between the two marks. 1 both 
the marks were used in a normal way it 
` could not be said that a person was likely 
to be misled or there would bs confusion 
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or deception in the mind.of the person who 
was lixely to buy these goods." 


3. The learned counsel for the defendant 
fefers to the decision in Mount Mettur 
Pharmaceutical Ltd. v. Ortho Pharmaceuticals 
Corperation! in which it was held that 
*"Utogynai"' ia relation to medicinal prepara- 
tionis not likely to cause confusion with 
*Ortho-Gynol" (registered as trade mark). 
It was also held in the said decision that 
comparison of the two words not only sylla- 
ble for syllable but as a whole shows that the 
total sound eftect of the words lacks any 
similarity. So also when the words are 
written down and compared, they do not 
have any similarity which can deceive the 
eye of the layman. 


24. The decisien in Mount Mettur 
Pharmaceuticals (P.) Ltd. v. Dr. A. Wander? 
is relied upon by the learned counsel for the 
defendant for the proposition that the pri- 
mary tests are that. the words should be 
judged by their look and by their sound In 
this case it is held that there is no similarity 
in the goods by their look and that 
“Asthmix” and ** Asmac" are not similar in 
sound and are not likely to confuse any 
person. 


25. The decision in Parle Products (Р. 
Ltd, ч. J. P. and Co., Mysore? is relied upon 
for the following observation of the Supreme 
Court in paragraph 9 at page 1362: 


“Itis therefore clear that in order to 
come to the conclusion whether one mark 
is deceptively similar to another, the broad 
and essential features of the two are to be 
considered. They should not be placed 
side by side to find out if there are 
any differences in the design and if so, 
whether they are of such character as to 
prevent one design from being mistaken 
for the other. It would be enough if the 
impugned mark bears such an overall 
similarity to the registered mark as 
would be likely to mislead a person usually 
dealing with one to accept the other if 
offered to him. Ја this case, we find that 
the are packets practically of the same 





жь 


1. (1975) 1 M. L. J. 103: А.Е. 1925 Mad. 74. 

2 (1977) 1 M. L. J. 21: 90. LW. 386: ALR, 
1977 Mad. 105 

3. (1973) 3 9, C. C. 432: А. I. KR. 1974 S. QC. 
1369, 





epi 


size, the colouf scheme of the two 
wrappers is almost the same, the desiga on 
both though not ideatical bears such a 
Close resemblance that one can easily be 
mistaken for the other. The essential 
features .of both are that there is a girl 
with one arm raised and carrying something 
in the other with a cow or cows near her 
and hens or chickens in the foreground. 
In the backzrouad there is а farm house 
with a fence The words ‘‘Gluco Biscuits” 
in one and **Glucose Biscuits" oa the other 
occupy a promiaent place at tne top with 
a good deal of similarity betweea the two 
writings. Аауопе ia our оріліоа who 
had a look at oae of the packets today 
may easily mistake ths other if shown on 
another day as beiag the same article 
which he had seen before., If one was not 
particular enough to note the ‘peculiar 
features of the wrapper on the plaintiffs 
goods, he might easily mistake the defen- 
dant’s wrapper for the platatiff’s if shown 
to him some time after he had seen the 
plaiatiffs'. After all, an ordinary purcaaser 

' is not gifted with the powers of observa- 
tion of a Sherlock Holmes. We have 
therefore no doubt that the defendant's 
wrapper is deseptively similar to the 

. plaintiffs’ which was registered. We do 
not thiak it necessary to refer to the 
decisions referred to at the Bar as in our 
view each case will have to be judged on 
its own features and it would be of no use 
to note on how many points there was 
similarity and in how many other there 
was absence of it”. | 


26. Thus, for deciding a dispute regarding 
infringement of a Trade Mark, the following 
propositions of law are relevant: 


(i) In deciding whether the alleged infring- 
ing trade mark is likely to cause confusion 
in the trade or not, itis the, totalitv of the 
trade mark which has to be kept in view, 


(2) Initial burden of showing that the 
defendant's mark is likely to deceive or cause 
confusion lies on the plaintiffs who want to 
-\restrain the user of the alleged infringing 
mark. If any resemblance is found.to exist 
between the two marks, it is then for the 
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defendant to show that the two marks are 
so dissimilar that there is no reasonable pro- 
bability of any considerable section of the 
public being deceived. ; 


(3) For deciding a dispute about the 
infringemeat of a trade mark, the Court has 
to have regard to the way ia which the in- 
fringing trade-mark will appear when it is 
placed oa the goods of the owner of the regis- 
tered trade mark. If the Courts come to the 
conclusion that aa ordinary purchaser of-the 
goods in question cannot be able to distia- 
guish between the offendiag mark and the 
registered mark, the Court will be justified to 
come to a conclusion in favour of the 
registered owner of the trade mark, 


(4) The question of possibility of confu- 
sion is not to be decided on the basis of a 
person looking at the two trade-marks side 
by side but on the basis that normally a 
customer will see one trade-mark in the 
absence of the other and will have to make 
up his miad about the trade-mark before 
him being one he is looking for or not in 
the light only of his general recollection of 
what the nature of the trade-mark souzht 
for by him was. In deciding the question of 
similarity between the marks, the Court has 
to approach the subject from the point of 
view of a man of average intellizence aud of 
imperfect recollection. The trade mark is 
the whole thing, that is the total thing 
registered, and it is the whole thing or the 
whole word which has to be considered. ' 


(5) The resemblance, between the two 
marks may be phonetic, may be visual, may 
be auditory, or may lie in the meaning of 
word or mark. 


27. Bearing in mind the above principles of 
law, let me discuss the evideuce available 
on record book oral and documentary. 


[The discussion relating to evidence and 
facts, omitted — Ed.] 
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41, The point for consideration is whether 
there is iafringement of the registered trade 
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mark of the plaintiffs by the defendant. In 
other words, it has to be seen whether there 
is Similarity between the plaintiffs’ carton 
and the defendant’s carton. Now both the 
cartons are available before the Court. We 
have seen that it has been held that the test 
ef comparison of marks side by side is not 
a sound one, since the purchaser will seldom 

ave the two marks actually before him 
Iwhen he makes his purchase. So the two 
cartons have to be scrutinised bearing in 
mind the said principles. Exhibit А-1, 
dated 11th Ses ember, 1946, is the certificate 
of registration of the Trade Mark of the 
plaintiffs’ predecessor bearing No. !24825 
issued in the name of the plaintiffs and in 
the annexure, the entire carton is affixed and 
it is also in black colour. Exhibit A-3 is a 
portion of the carton of the plaintiffs in 
green colour with the letters in black and 
Exhibit A-4 is the entire carton of the 
plaintiffs. Exhibit A-5 is the carton of the 
defendant. Exhibit A-6 is another carton 
bearing the name ‘Eyesol’’ and according 
to the plaintiffs, it is the carton of the 
defendant. But the defendant has denied 
the same and there is no acceptable evidence 
available on record to show that the defen- 
dant ever printed such a carton with regard 
to his product. Exhibit A-94 is the 
certificate issued by the Registrar of Trade 
Marks under sectioa 75 of the Trade Marks 
Act, 1940 dated 20th June, 1951 in favour 
of P. K. Vasudevan. In the annexure to 
Exhibit A-94, the portion of the carton in 
green colour is found affixed. 


42. Thelearned counsel for the defendant 
contends that there are various points of 
dissimilarity between the two cartons as 
stated in the written statement filed by the 
defendant. According to him, the defendant 
iu his products has printed the word 
*Kanmye'-in Malayalam language in large 
and bold letters which is absent in the plain» 
tiffs' carton and at the back of the plaintiffs' 
carton, the fuli address of the plaintiff's is 
given in a circle in small letters whereas the 
defendant has printed the words *'Eyesol" 
India in bold letters inside the circle and 
likewise he has also stated that in the defen- 
dant's carton left-side eye with the nose fixed 
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above, the nose at the right-hand side is 
shown, is while in the plaintiffs’ carton right- 
hand side of the nose fixed above the nose at 
the left hand side is shown arid the eyes are 
facing each other in the two cartons and 
both are not on one and the same side and 
they are easily distinguishable. In this 
regard, the learned counsel for the defendant 
contends that such differences have already 
been pointed out in the reply notice sent 
by the defendant to the plaintiffs under 
Bxhibit A-98 dated 29th July, 1974. We 
have already seen that the question of 
infringement of plaintiffs! trade mark must 
be answered in relation to the plaintiffs' 
trade mark as a whole and not to particular 
parts of them. Itis relevant in this connec- 
tion to note that the above mentioned 
dissimilarities pointed out by the defendant 
can be noticed only by placing the above 
two cartons side by side and for a casual 
purchaser, the distinctions and  dissimi- 
larities may not beclear. I am convinced 
that the defendant's carton is certainly decep- 
tively similar to the carton of the plaintiffs 
which has been registered. The carton of 
““Буезо1” in Exhibit A-5 is certainly bearing | 
the features of deceptive similarity with the | 
carton in Exhibit А-2 which is registered,' 
in repect of colour, design and get up. Any 
p:rsoun who wants to purchase ‘‘Eyetex’’ 
manufactured by the plaiutiffs will get con- 
fused and misled when ‘‘Eyesol’’ product 
kept in Exhibit A-5 carton is offered to him 
by the dealer. 1 ат certainly of the opinion 
that the carton of the defendant may cause 
deception to persons who like to purchase 
panmye. 


43. It is relevant in this connection to note 
that the plaintiffs filed cases against one 
Thakkar, the Proprietor of Pushpa Perfumes, 
Thiruvott yur High Road, Madras in this 
Court in C. S. No. 62 of 1963 and 65 of 1961 
for infringement of their trade mark and for 
permanent injunction restraining the said 
Thakkar from selling his products by infring- 
ing the trade mark of the plaintiffs. Exhibits 
A-95, A-96 are the copies of the compromise 
decree issued in the two cases. The plaintiffs 
have also filed a certificate of validity of 
the Trade Mark issued by the High Court 
in C.S. No. 65 of 1961. It is seen that 
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the trade mark of the plaintiffs is a valid 
registered Trade Mark and the plaintiffs 
have got exclusive right to the said Trade 
Mark with regard to their product marketed 
as ''Hyetex." 


44. Itis contended on behalf of the defen- 
dant-respondent herein that even in the 
year 1954, the plaintiffs' predecessor in trade 
issued .a warning notice in the ‘Indian 
Express’ dated 21st September, 1954 regard- 
ing the infringement of his trade mark and 
the defendant gave a reply t» the sane. The 
defendant has not filed any copy of the said 
reply and the original is not available before 
the Court. The defendant, however has filed 
the reply notice sent by P. K. Vasudevan 
which has been marked as Exhibit B-19. I 
have already extracted the relevant portion 
of the contents of Exhibit B-19, Exhibit B-2 
newspaper publication was given by the 
plaintiffs predecessor after the reply was 
received from the defendant. The contents 
‘of Exhibit B-19 and Exhibit B-2 show that 
the defendant had informed that his Trade 
Mark had been registered On behalf of 
the plaintiffs it is contended that such 
“representation was made by the defendant 
fraudulently, and therefore, the plaintiffs’ 
predecessor had not raised any objection for 
the use of the trade mark by the defendant 
and the same cannot amount to acquiescence 
by the plaintiffs for the defendant’s use of 
th: trade mark. Опа careful consideration 
of the entite evidence available on record, 
I find that the defendant cannot claim that 
there was acquiescence by plaintiffs’ 
predecessor for the defendant’s use of the 
trade mark. 


45. It is contended on behalf of the defen- 
dant that originally the plaintiffs’ pre- 
decessor had registered the carton with the 
word ''Eyetex" printed in separate bold 
letters with the Tamil word “Mye” along 
with the word **Regd."; the eye mark isin a 
white bac*ground with Hindi, Telugu words 
and the word ‘‘Eyetex”’ is printed separately 
and only subsequently the letter “Y?” is 
closely printed and joined with the letter 
“Е” and the same has been copied from the 
carton used by the defendant. It is also 
pointed out that there is difference in the 
manner in which the word “ТЕХ” is printed 
in the crton ef the year 1954 and that is 
found in the present carton. It is relevant 
in this connection to note that the defen- 
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dant did not raise any objection for any 
such alteration before the Registrar of Trade 
Marks. The defendant had also not object- 
ed to the same by issuing any notice to the 
plaintiffs or to the pliaintffs’ predecessor. 
The plaintiffs have registered the present 
trade mark. 


46. Mr. R. Sundararajan, the learned. 
counsel for the defendant contends that 
originally when the plaintiffs! predecessor 
registered the trade mark, the carton was 
black in colour and later on only, the 
plaintiffs have changed the same into green 
colour and that the defendant has been 
using the same carton ever since the year 
1954, In this regard, the learned counsel 
for the plaintiffs points out that under the 
provisions of section 10 (2) of the Trade and 
Merchandise Marks Act, 1958, the trade 
mark is deemed to be registered for all 
colours and the plaintiffs’ predecesssor has 
registered the trade mark even in the year 
1949 whereas the defendant claimed to have 
started the business only in the year 1953. 
Therefore, it cannot be held that the defen- 
dant had been using the trade mark prior to 
the use of the trade mark by the plaintiffs. 
D. W. No. 1 has stated in his evidence that 
he had approached one L. R. Swami for 
registration of his trade- mark and thatthe 
said І“ R. Swami had promised to get the 
trade mark of the defendant registered in 
due course and subsequently, the said L. R. 
Swami had died. Exhibit A-99, the letter 
written by the Examiner of Trade Marks to 
the advocates of the plaintiffs shows that 
the application bearing No. 163085 was 
abandoned and destroyed and as such no 
certified copy of the same can be furnished. 
It is been from the evidence that the defen- 
dant had been doing the business only from 
the year 1953 and not earlier to that. Merely 
on the ground that the plaintiffs’ predecessor - 
in trade had expressed no objection for the 
defendant's products, it cannot be held that 
there has beea no infringement of the Trade 
Mark of the plaintiffs by the d:fendant 
because the d.fendant’s trade markis nota 
registe.ed опе. !n the instant case, we find that 
the cartons are practically of the same size, 
colour scheme of the two wrappers is almost 
the same; the design on both, though not 
identical bears such a close resemblance that 
one can easily be mistakea for the other. In 
the circumstances, I hold that there is 
infringement of the plaintiffs, registered 
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trade mark by the defendant and therefore, 
the plaintiffs are entitled to an injunction. 


47. In the plaint, the plaintiffs have claimed 
damages from the defendant to the extent 
of Rs. 10,000. Though the actual damages 
according to the plaintiffs, amounts to more 
than Rs. 33,000 they restricted their claim to 
Rs. 10,000. As seen above, the plaintiffs 
have filed the account books showing the 
sales and also extracts from the account 
books and assessment orders passed by the 
Commercial Tax Department as well as 
the Income-tax Department. The plaintiffs 
have also examined their printer and filed 
several orders placed for printing the cartons 
and other leaflets. It is the case of the 
plaintiffs that their trade has been affected 
by the infringement of the trade mark 
by the defendant. Exhibit A-11 is the 
comparative sales statement, regarding 
Madras City sales from April, 1973 to 
March 1974. P. W. 6 the Accountant 
of the plaintiffs has stated that various 
other products of collyrium are being sold 
in various trade names and the samecan be 
seen from Exhibit B-8 to Exhibit B-18. It is 
relevant in this connection to note that the 
plaintiffs besides manufacturing Eyetex are 
also manufacturing other beauty aids and 
their total turnover is assessed on the sales 
of their entire products. The defendant has 
stated in his evidence that he is manufacur- 
ing his product in asmall scale. The trial 
Court has found that plaintiffs themselves 
had not raised any objection for the use of 
the name “‘Eyesol’’, by the defendant às 
seen from the contents of Exhibit A-10 and 
as such, the defendant will be free to use 
the name “‘Eyesol” by printing the same in 
a different manner from that of the 
plaintiffs. The relevant passage in Exhibit 
A-10 reads as follows : | 


We are also instructed to add that our 
clients’ objection against your clients’ 
.Eyesol Trade Mark is not directed towards 
the word EYESOL per se, but to the 
colour scheme, design, lay out and get-up 
of the carton in which your clients’ 
EYESOL product marketed as already 
pointed in paragraph 4 of ours, Registered 
Notice, dated 8th June, 1974. 


From the above passages, it cannot be spelt 
out that the plaintiffs have no objection for 
the d:fendant's trade mark ‘‘Eyesol’’ or that 


the plaintiffs have granted permission to the 
defendant for using the name "*Eyesol" for 
their products. Section 2 (1) (j) of the Trade 
and Merchandise Marks Act, 1958 defines 
‘mark’ as including a device, brand, heading 
label, tickets, name, signature, word, letter 
or numeral or any combination thereof, As 
it is also with the name, the registered trade 
mark of the plaintiffs has been infringed, 
the defendant cannot be allowed to use the 
name **Eyesol" for the products manufactur- 
ed by him. By using the name *'Byesol"' in 
Exhibit A-5, the defendant has infringed the 
registered trade mark of the plaintiffs. 
Therefore. I hold that the defendant is not 
entitled to use the name ‘‘Eyesol”’ - 


48. Onacarefvl scrutiny of the accounts 
and assessment orders relied on by the plain- 
tiffs, I hold that the plaintiffs have sustained 
damages due to the infringement of their 
trade mark by the defendant. Yet, they 
have not proved that they are entitled to 
claim Rs. 10,000 towards damages. In 
these circumstances, for the infringement of 
their registered trade mark by the defendant 
the plaintiffs can be given only nominal 
damages. 


49. Inthe result, there will be a decree in 
favour of the plaintiffs restraining the defen- 
dant or his agents by a permanent injunction 
from using the trade mark similar to the 
registered trade mark of the plaintiffs- 
appellants as shown in E xhibit. A-5 attached 
to the decree of the lower Court so as to be 
deceptively similar, in par 2.сшаг by using 
the word “‘Eyesol” or any oer word decep- 
tively similar to the word *''Eyetex", the 
registered trade mark of the plaintiffs-appel- 
lants, and from selling, offeraing for sale, 
passing off or attempting to pass off their 
collyrium preparations, so as to be likely 
to deceive, or cause confusion whe thused in 
relatian to the goods which are of the same 
description as the goods for which the plain- 
tiffs’-appellants’ trade mark was registered. 
The plaintiffs are also granted a decree for 
nominal damages to the extent of 
Rs 100. The appeal preferred by the 
plaintiffs is allowed to the extent as ithe- 
cated above. Cross-objections filed by ms- 
defendant is dismissed. In the citcuear 
tances, the parties are directed to bear 
their own costs, in this appeal. 


R, S, 
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Appeal allowed. 
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IN THE HIGH COURTOF JUDICATURE 
AT MADRAS. 


Present :—P.R. Gokulakrishnan, 7. 


Ponnuswamy Nadar Petitioner * 


Ananthappa Nadar and another 
Respondents, 


Civil Rules of Practice, rule 135 (3) — Rule 
allowing seven days’ time for deposit of printing 
charges for printing judgments —Court not fixing 
any time —Deposit however made within seven 
days—Whether the time has to be excluded or 
not while computing limitation in filing appeals 
to High Court—Time taken may be excluded. 


The printing charges for printing judgment 
were called for by the lower Court on 28th 
October, 1978, and they were deposited on 
4th November, 1978. The Court did not 
fix any time for deposit but under rule 135 
(3) of the Civil Rules of Practice seven days’ 
time was allowed. The question is whether 
the time taken for deposit of the printing 
charges has to be excluded or not while 
computing the limitation in filing appeals 
to the High Court. 


Held: Rule 135 (3) of the Civil Rules 
of Practice allowed seven days’ time for the 
party concerned to deposit the printing char- 
ges. Though the lower Court did not fix 
any time, the time taken for depositing the 
printing charges was within the period con- 
templated under rule 135 (3) and might 
be excluded in computing limitation for 
filing appeal. [ Para. 2.] 


Case referred to: — 


Javvaji Venkateshwarlu, In re, (1974) 1 An.W. 
К. 108: А.Т.К. 1974 A.P. 319. 


P. M. Sundaram and S. Subbiah, for Petitioner. 
The Court the following 


Jupcmen?t.— The question is whether 
the time taken in the lower Court for depo- 
siting the printing charges called for, has to 
be excluded or not while computing the 
limitation in filing appeals to this Court. 
Rule 135 (3) of the Civil Rules of Practice, 
governing compulsory printing of judgments 


delivered 





* S.A.S.R.No. 20104 of 1979 against A.S. No: 
27th June, 1980. 
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and orders, allows seven days’ time from the ` 
date of notice for a "party to deposit the 
amount called for, for the purpose of print- 
ing the judgment. In this case, the printing 
charges were called for by the lower Court on 
28th October, 1978 and the printing charges 
were deposited on 4th November, 1978. 
Admittedly the printing charges have been 
deposited within seven days as allowed Бу 
the Rule. In In re, Javvaji Venkateshwarlul, it 
is stated as follows: — 


“ As is indicated in rule 127 of Civil 
Rules of Practice, where the copy applica- 
tions are not accompanied by requisite 
number of stamp papers or requisite 
amount of printing charges, the Civil 
Rules of Practice contemplate only call- 
ing for such stamp papers or printing char- 
ges within a particular period fixed by 
the Court. If the stamps are filed or char- 
ges are paid within that time fixed, the 
party must be deemed to have complied 
with that direction of the Court. If the 
party complies with tbat direction on the 
last date of the period (granted) by the 
Court, he is deemed to have complied 
with the Court direction on the first day 
of the direction, and the time taken for 
compliance by the party sball be time taken 
by the Court as time requisite for 
supplying copies." 
2. As far as the present case is concerned, 
no doubt, the Court has not fixed any time 
for depositing the printing charges. But 
rule 135 (3) of the Civil Rules of Practice 
allows seven days’ time for the party concern- 
ed to deposit the printing charges. On an 
analogy, we can take it that the decision of 
the Andhra Pradesh High Court cited supra 
will squarely apply to the facts and circums- 
tances of the present case. In that view, 
the time taken for depositing the printing 
charges —in this case tbe same is within the 
period contemplated under rule 135 (3)— 
may be excluded. After excluding the period, 
if the office finds that the filing is in time, the 
appeal may be numbered or otherwise, 
necessary petition may be insisted upon for 
excusing the delay. 


S.J. 





— „а 


Ord: red acordingly. 
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IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


Present :— M M. Ismail, GJ. and V. Rat- 
nam, J. 


Soodalai Ammal ` .. Petitioner” 

2. ; 

Sachidanandam Pillai and others 
Respondents 


Tamil Nadu Land Reforms (Fixation of Ceiling on 
Land) Act (LVIII of 1961) — Surrender of excess 
land by limited owner — Rights of the remainder- 
man — Whether and how affected by such surrender. 


The provisions of the Tamil Nadu Land 
Reforms ` (Fixation of Ceiling on Land) Act 
(LVIII of 1961) indicate that the choice of 
either retention or surrender of surplus lands 
rests entirely with the person against whom 
proceedings under the Act are taken witbout 
reference to the interest of any person in those 
lands. Statutorily, therefore, the person who is 
proceeded against under the provisions of the 
Act is'the person who is given the choice to 
specify the land to be retained as well as the 
land to be surrendered. In this, the provisions 
of the Actas they now stand, do not permit the 
remainderman to object to the retention or 
surrender of a particular item. This again fur- 
thér indicates that irrespective of the nature 
of the interest of the remainderman in the 
properties held by a limited owner to whom 
the provisions of the Act are applied, such 
limited owner can even surrender the proper- 
ties in which the remainderman has an interest, 
The limited owner is compensated by payment 
of interest for deprivation of possession by the 
application of the Act, while the remainder- 
man is given the benefit of compensation depo- 
sited, when the estate falls into possession or he 
becomes entitled to the same and such compen- 
sation obviously is in lieu of the land in which 
he has an interest as remainderman and which 
is lost to him by reason of the application of the 
provisions of the Act, to a person who falls 
within the definition of a ‘limited owner’. The 
provisions of the Act do trench upcn the inte- 
rest of the remainderman. In the light of the 
other provisions of the Act, it cannot be claimed 
that such interest cannot be touched by the 
provisions of the Act or in other words the 
interest of the remainderman is wholly outside 
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the scope of the Act. The Act deals with and 
imposes a ceiling on land without reference to 
the subordinate or lesser interest therein 
created in favour of a different person. Tf, 
lands in which another person Las interest as 
a remainderman, can, for the purposes of the 
Act be treated as land comprised in the hold. 
ing ofa limited owner, how can such land cease 
to be land for purpose of surrender ? In con. 
sidering whether the remainderman would be 
subject to the provisions of the Act, the extent 
of the lands in which he has interest as a 
remainderman need not be taken into account 
during the lifetime of the owner. It has also to 
be remembered that a remainderman is neither 
a full owner nor even a limited owner as defined 
in the Act and does not claim through a “‘limi- 
ted owner". Till the actual determination of the 
interest of the “limited owner” and the falling 
into possession of the remainder, the holder of 
such an, interest does not become a full owner 
ofthelands. Inasmuch as the lands in a holding 
in excess of the celilng in which any other 
person has interest as remainderman can be 
subjected to the provisions of the Act even 
in the hands of a person who does not enswer 
to the description ofa ‘‘full owner" ; such lands, 
need not be included or taken into account in 
computing the holding ifany, of the remainder- 
man during the lifetime of the “limited owner." 
After the application of the provisions of the 
Act to the limited owner and the declaration 
of surplus the lands in the permitted holding 
of the limited owner in which the rer ainder- 
man may have an jnterest, will again, after the 
termination of the life interest, along with the 
other lands, if any, of the remainderman, be 
subjected to the ceiling law. It is therefore quite 
concelvable that the limited owner in the first 
instance and later the remainderman ‘‘as full 
owner" may be subject to the provisions of the 
Ceiling Act but that is no ground to say that 
the *'limited owner? or remainderman as such 
are totally outside the Act. In the absence of 
any specific provision in the Act, it cannot bea 
matter ofassumption that the interest of the 
remainderman would not be within the scope 
of the Ceiling Act. The consideration that the 
remainderman is likely to be deprived of the 
property in Specie on the application ofthe 
provisions of the Act to a holding in the hands 
ofa limited owner and that he may be entitled 
to only a monetary compensation in lieu thereof 
cannot be a ground to hold that the remainder- 
man has gotrights in theproperty taking advan- 
tage of which he can object to the surrender 
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by the limited owner of lands in which he has 
a vested: remainder. The payment of compen- 
sation to the remainderman on the termination 
of the interest of the limited owner may be 
poor consideration so far as his interests are 
concerned as his claim to the land as such is 
not given effect to, but that is the result of the 
operation of the provisions of the statute. Ás 
per the provisions of the Actas they are, the 
interest of a rerainderman can, by the appli- 
cation of the provisions of the Act to a limited 
owner, be interfered with, though the remain- 
derman himself or herself, may not be the per- 
son to whom the provisions of the Act are 
applied.. [Para. 5.] 


Case referred to :— 


Krishnaswami Mudaliar v. Authorised Officer, 
(1973) 2 M.L.J. 25: 86 L.W. 206 : A.I.R. 1973 
“Mad. 453, ! 


Petition. under section 83 of the Tamil Nadu 
Land.Reforms Act (LVITI of1961) read with 
section-115 of Act V of 1908 praying the High 
Court to revise the. Order of the Court of the 
Land Tribunal (Principal Subordinate Judge), 
Tiruchirapalli, dated 29th July, 1978 and made 
in L.T,C.M.A. No. 13 of 1977 (No. М.А. 
206/695/T.R.J.) 17 of 1970. dated 25th June, 
1977 on the file of. the Authorised Officer, 
Land Reforms, Tiruchirapalli). 


К, Sarvabhauman and Е. Sampath, for Petitioner. 


‘The Govt. Pleader, S. Thiagaraja Ayyar and 
N. Vanchinathan, for Respondents. 


The Judgment of the Court was delivered by 


‘Ratnam, FJ.—This civilrevision petition arises out 
of proceedings under the Tamil Nadu Land Re- 
forms (Fixation of Ceiling on Land) Act (LVIII 
of 1961) as.amended, hereinafter referred to as 
the Act. In the course of the enquiry held by 
the Authorised Officer . it was found that the 
petitioner.was in.possession of an extent of 
24.654 ordinary acres equivalent to 22.007 stan- 
dard acres as on 15th February, 1970 and. that 
an extent of 1.963 standardacres wasinsurplus. 
‘The petitioner had also indicated that four 
items of properties viz.' S.No. 143/5—0.77 
‘cents; S.No.125/4 —1.06 acres; S.No. 180/2 — 
0.12 cents and S. No. 191-—0.411 cents in 
Kulamani village may be declared as surplus 
lands. The first respondent raised an objection 
.with reference to the items sought to ‘be sur- 
.rendéred by the petitioner on the ground that 
-the petitioner has only a life interest and that 


яа» he is entitled to the remainder in two items of 
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Propert uig., S.F. No.125/4 and S.F. No.143/5 
and therefore, these two items must be included 
within the ceiling area of the petitioner. This 
objection was rejected by the Authorised Offi- 
cer, who passed an order to the effect that the 
compensation amount for these two items of 
properties will be kept in deposit and that the 
interest thereon will be given to the petitioner 
for her lifetime and the compensation amount 
will be paid to the first respondent after the 
death of the petitioner. Aggrieved by this, the 
first respondent preferred an appeal in (C.M.A. 
No. 36 of 1975 to the Land Tribunal) Principal 
Subordinate Judge), Tiruchirapalli. By order 
dated 1 5th Aprill, 1976,the matter wasremanded 
by the Land Tribunal to the Authorised Officer 
for fresh disposal. Pursuant to this, the matter 
was again reconsidered by the. Authorised 
Officer (Land Reforms); Tiruchirapalli. By order 
dated 25th June, 1977, the Authorised Officer 
held that under the provisions of the Act, a 
landowner having absolute or limited owner- 
ship in the land can offer any land as surplus 
and that the only basis on which the land so 
offered can be rejected is that the land is not 
capable of easy and convenient enjoyment or 
its utility had otherwise been diminished bv 
the wilful act of the’ landowner. 
Therefore, the objections put forth ` by 
the first respondent herein were again régatived 
and the Authorised Officer directed the prépa- 
ration of the final statement and the  publi- 
cation thereof. Against this order,the first res- 
pondent preferred C. M.A. No. 13 of1977 to the 
Land Tribunal (Principal Subordinate Judge), 
Tiruchirapalli. The Land Tribunal, by its order 
dated 29th July,1978, purporting to apply the 
decision of this Courtin Rrishnaswami Mudaliar 
v. Authorised Officer, Madras Land Reforms, Сийда- 
[от 1 and holding that if the lands agreed to be 
surrendered by the petitioner are treated as 
surplus, the first respondent will be deprived 
of those lands but that he will be entitled only 
to the money compensation after the | lifetime 
of the petitioner, directed that S.F. No. 125/4 
and S.F. No. 143/5 of Kulamani village be 
included within the ceiling area of the peti- 
tioner. It is against this orderthe petitioner has 
come upin revision beforethis Court contending 
that the choice of lands to be surrendered by 
an "owner" within the meaning of the Act is 
unfettered and that itis not open to the first 





1. (1973) 2 M.L.J. 25: 86 L. W. 206: A.L,R. 
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respondent to object to her surrendering any 
lands in which he may beve any interest as a 
remainderman. 


2. When this civil revision petition came up 
for.hearing befcre one of us, having regard to 
the importance of the question raised, namely, 
whether the interest of a remainderman can 
be reached under the provisions of the Land 
Reforms Act, while applying them to the case 
of a limited owner, the matter was directed to 
be posted before a репсһ in order to have an 
authoritative prenouncement on this question 
and that is how the matter comes up before us. 


3. The principal contention raised by the 
learned counsel for the petitioner is that having 
regard to the scheme and provisions of the Act, 
a person in the position of the petitioner who is 
a “‘limited owner" for purposes of the Act has 
a right to surrender whatever lands she thinks 
fit and that her choice in that matter cannot be 
restricted or otherwise fettered merely because 
ало ег person hasalso an interest in those pro- 
p?rties as a remainderman. Per contra the 
learned counsel for the first respondent stren- 
ously contends that the effect of recognising an 
unfettered right on the part of the petitioner to 
surrender lands would be to deprive the re- 
miinderman of the property in specie and that 
money compensation certainly cannot be equi- 
valent to the property itself at a time when the 
property falls into possession of the remainder- 
man. 


4. In order to appreciate the rival contentions, 
itis necessary to advert to som? of the definitions 
in the Act as well as other related provisions 
therein, as a decision on the question has to be 
rasted solely o1 sp3cific statutory provisions in 
this regard and not ол general considerations 
in law applicable to a situation like the present. 
р (33) of the Act defines an “owner” 
thus : | 


“Owner” (а) means 


(1) any p2rson holding land їп severalty ог 
jointly or in common under a ryotwari set- 
tlement or in any way subject to the pay- 
meant of revenue direct to the Government; or 


(ii) a landholder as defined in the Madras 
, Estates Lind Act, 1908 (Madras Act I of 
1908), or a ryot as defined in that Act; or 
(iii) an inamdar not:being а landholder 
defined as aforesaid; and | | 


(b) includes... PN 
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(1) Full owner or limited owner, or - 


' (ii) the lessee of any lease-hold village or his 
heirs, assignee, legal representatives or persons 
deriving rights through him." 


It is thus obvious that for purposes of the Act 
an *‘owner’ would include a full owner or a 
limited owner. The expression: *‘full owner" 
has been defined under section 3 (16) of the 
Act as meaning a person entitled to the abso- 
lute proprietorship of land. Section 3 -(28) 
defines ‘limited owner" as any person entitled 
to a life estate in any land and includes persons 
deriving rights through him. An explanation 
has been appended to this definition by Tamil 
Nadu Act XXXIX of 1972 to the effect thata 
person whohas.a right to enjoy the land during 
his life time shall be deemed to be a limitedowner 
notwithstanding that he has no power of alie- 
nating the land. According to section 3 (19) 
of the Act, ‘‘to hold land" with its grammatical 
variations and cognate. expressions. means to 
own land as owner or to possess or enjoy and 
as possessory mortgagee or as tenant or as inter- 
mediary or in one or more of those capacities. 


`5. Section 3 (14) defines a family thus : 


“family” in relation to a person means the 
person, the wife or husband, as the case 
may be, of such’ person and his or her.. 


(i) minor sons and unmarried daughters and, 
(4) minor grandsons and unmarried grand- 

. daughters in the male line, whose father 
and mother are dead. 


Explanation I—YFor the purpose of this clanse 
in the case of persons governed by “Hindu 
Law, ‘‘minor sons" and ‘‘mincr grandsons” 
shall not clyde sons ог grand-sons. 
(i) between whom and the other members of 
the family, a partition by means of a regis- 
tered instrumenthas taken place; ог 

- (ii) in respect of whose family properties a 
preliminary decree for partition has been 
passed before the notified date ; _ 
Explanation II—YFor the purpose of this clause 


"Hindu Law, 
‘unmarried 


ed grand-daughters".. . | 

(i) in whosefavour any land had been volun- 

tarily transferred by either of whose parent? 

or grand-parents on account. of natural 
.love and affection; or 
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(ii) in whosefavoura preliminary decree for 
. partition has bzen passed before the notified 
date; 


(b) in the case of persons governed by any 
law otherthan Hindu Law ‘‘minor sons" 
* uni arried daughters", **minor grand-sons", 
and f*'unmarried  grand-daughters", shali 
not include ‘‘minor sons", ‘‘unmarried 
daughters", ''minorgrand-sons" and *'un- 
married grand-daughters ”.. | 


(i) in whosefavour any landhas been volun- 
tarily transfered by either of whose parents 
of grand parents on account of natural love 
and affection ; or 


(ii) in whose favour a preliminary decree for 
partition has been passed before the notified 
date." 


A “‘person”’ for purposes cf the Act is defined 
by section 3 (34) as under: 


"Person" includes any company, family: 
firm, society or asscciation of individuals, 
whether incorporated or not ; or any 
private trust or public trust ; 


Ssction 5 (1) (a) of the Act states that the 
ceiling area in the case of every person and 
every family consisting of not more than five 
members shall be 25 standard acres. Under sec- 
tion 7 ofthe Act,itis provided that on and from 
the date of commencement of this Act, no per- 
son, shall, except as otherwise provided in 
this Act, butsubject to the provisions of Chap- 
ter VIII, be entitled to hold land in excess of 
the ceiling area. 'Thereis no dispute in the pre- 
sent case that what 1s held by the petitioner is 
“Jand” as defined in section 3 (22) of the Act. 
It is also not in dispute that the petitioner is 
entitled or to enjoy the p-opartiesin question for 
her lifetimz, though without powers of alien- 
ation and that the first respondent is à remain- 
derman. Undoubtedly, therefore the petitioner 
will be within the definition of a “limited owner” 
under section 3 (28) of the Act. Since under 
section 3 (33) (b) (1), “owner” includes a ‘‘limi- 
ted owner" as well, section 3 (19) of the Act 
would apply and take in within its scope cases 
of pzrsons holding land as a limited owner like 
the p2titioner, with a right to enjoy the land for 
her lifetime and subject them to the provisions 
of the Act. The fixation ofa ceiling under sec- 
tion 5 of the Act also points out that except as 
otherwise provided in the Act, no person shall 
be entitled to hold lands in excess of the ceiling 
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area, It may also be mentioned that there is no 
provision in the Actas such to permita person 
(a limited owner as in this case) to hold tands 
in excess of the ceiling area on the ground that 
another person has interest therein as remain- 
derman. The contention of the learned counsel 
for the first respondentis that by reason of sec- 
tion 5 (6) ofthe Act,thelandsin which a person 
has rights as limited owner as defined under 
section 3(28) are totally outside the purview of 
the Act. At first blush, it may appear that this 
argument is attractive and acceptable, yet, on 
a closer scrutiny, it is at once obvious that there 
isno meritin it. Ifthe Actrecognises a person in 
the position of the petitioner as a person **hold- 
ing lands" as ‘‘owner”’ then, as stated already, 
there 1$ no provision in the Act which exempts 
either such persons or the holdings by such per- 
sons or the interest of the remainderman from 
the operation of the provisions of the Act. 
But, on the other hand there are several pro- 
visions in the-Act which indicate that even lands 
held by persons like the petitioner are also as 
much subject to the provisions of the Act as 
any other land, In the instant case, though at 
the stage of the computation of the ceiling in 

the hands of the petitioner, ostensibly the Act 
does not purport to affect the interest of per- 

sons who are remaindermen yet the scope of 
the Actand the provisions thereofare such that 

in the process of the application ofthe provisions 
ofthe Act to lands owned by a *'limited owner” 

and subjecting him or her to a ceiling, the Act 
contemplates the interests of such remainder- 
men as well falling within theambitofthe Act, 
It must be borne in mind that what is proceeded 
against under the provisions of the Act is 
‘‘land” as such in the hands of **limited or a 

full owner? as defined in the Act as the case 
may be and not merely against the interest of 
such person in the land. Under section 8 of 
the Act, any person holding lands in excess 

of the ceiling area is enjoined to furnish a 

return containing details of the bolding, the 

particulars oftheland which such person desires 

to retain within the ceiling area as well as that 
which he desires to be declared as surplus etc. 

On a consideration of the returns so filed. under 

section 8 and such other information as may 
be collected under section 9, under section 10 

the Authorised Officer is empowered to hold an 

enquiry and to prepare a draft statement in 

respect of each person holding or deemed to 

have held land in excess of the ceiling área. 
Sections 10 (1) (oi), 10 (1) (x) and 10 (1) 

(xii) are important. Section 10 (1) (sii) states 


\ 
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that the draft statement should contain the 
particulars of the land desired to be retained 
within the ceiling area, while sections 10 (1) 
(x) and 10 (1) (xii) state that the draft state- 
ment should also include the particulars of the 
and which may be comprised within the ceiling 
area and particulars of lands. proposed to be 
declared as surplus. Section 10 (3) provides 
thatifa person had failed to specify the parti- 
-culars of the land which he desires to retain 
within his ceiling area, the Authorised Officer 
:shall, as far as practicable, specify in the draft 
‘Statement, the land which is capable of easy 
-and convenient enjoyment as the land to be 
-retained by such a person within his ceiling 
area. Section 10 (4) further provides that ifthe 
particulars of the land which a person desires 
to retain within his ceiling area have been 
specified, the Authorised Officer shall, as far as 
practicable, declare the same as the land com- 
]prised within his ceiling area. These provisions 
14150 indicate that the choice of either retention 
Jor surrender of surplus lands rests entirely with 
the. person against whom proceedings under. 
ithe Act are taken without referenceto the 
jinterest of any other person in those lands. 
‘| Statutorily; therefore, the person who is pro- 
.|ceeded against under the provisions of the Act 
15 the person who is given the choice to specify 
'ithe land to be retained as well as the land to be 
‘surrendered. In this, the provisions of the Act, 
‘Jas they now stand, do not permit the remainder- 
таап to object to the retention or surrender ofa 


Woarticular item.. This again further indicates - 


that irrespective of the nature of the interest 
of the remainderman in the properties held 
by a limited owner to whom the provisions 
of the Act are applied, such limited owner 
{can even surrender properties in which the 
|remainderman has an interest. This posi- 
‘ition is further strengthened by section 52 of 





jthe Act. That section relates to the com- 
pensation payable іп respect of the 
lands acquired by the application of. the 


provisions of the Act to a *'limited owner". 
| Thereunder, the compensation payable 
lin respect of the surplus lands held by 
ма. “limited owner" should be kept in deposit 
(before such authority as may be pres- 
jcribed and the interest accruing thereon has 
tò be paid over to those persons entitled to 
the possession of the land. The first proviso 
to, section 52 further contemplates a case 
where an encumbrance has been created over 
the interest of a limited owner and provides 
for the apportionment as well of the interest 
to the encumbrancer as wellas the limitedowner. 
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In such cases, the interest earned by the invest- 
ment of the compensation shall be paid to 
the encumbrancer to the extent to which 
the encumbrancer is entitled and the balance 
is payable to the person or persons who would, 
for the time being, have been entitled to the 
possession of the said land. Section 52 (2) 
further brings out very clearly that persons 
with interest in lands similar to that of the 
petitioner in the instant case are also subject 
to the Act, as otherwise the provisions for pay- 
ment of interest and the time during which 
the compensation should remain in deposit 
will be wholly out of place. Apart therefore 
from the definitions and provisions in the Act 
referred to already, section 52 1s a clear pointer 
to the intention of the legislature that lands, 
as in the present case, can also be sub- 
jected to the law of ceiling in respect o 
which compensation is deposited and the 
interest alone is made available to the person 
who is entitled to remain in possession, 
but for the déprivation of such possession by 
the application of ceiling law. In other words, 
the limited owner is compensated by payment 
of.interest for deprivation of possession by the 
application of the Act, while the remainder- 
man is given the benefit of compensatio 
deposited, when the estate falls into 
possession ог Һе becomes entitled to 
the sams and such compensation obviously is 
in lieu of the land in which he has an 
interest as reminderman and which is lost 
to him by the application, of the provisions of 
the Act toa person who falls within the defini- 
tion of a limited owner as defined in section 3 
(38) ofthe Act. As seen above, the provisions 
of the Actdo trench upon the interest of the 
rem2inderman. In the light of the other provi- 
sions of the Act referred to earlier, it cannot be 
claim2d that such interest cannot be touched 
by the provisions of the Act or in other words 
the interest of the remainderman is wholly 
outside the scope of the Act. The extreme 
contention of the learned counsel for the first 
respondent that under section 5 (6) of the 
Act a remainderman is totally outside thescope 
of the Act cannot be accepted. Unless there 
is an exemption of such interest from the pur- 
view of the provisions of the Act, it cannot be 
assumed that in process of applying the provi- 
sions of tbe Act to lands in the holding of the 
*Iim'ted owner" under the Act, the interest 
of the remainderman should be left untouched. 
A; stated already, the Act deals with and im- 
p»es a ceiling on land without reference to 
thesubordinate or lesser interest therein created. 
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in favour of different persons. If, lands in 
which another person has interest as а remain- 
derman, can for purposes of the Act,be treated 
asland comprised in the holding of a limited 
owner we do notsee how such land can cease 
to be land for purposes of surrender. The 
effect of section 5 (6) is thatin computing the 
extent of land owned by any person, that 
extent which may revert to such person immedi- 
ately after the death of any limited owner, 
be excluded. It means no more than that in 
considering whetber the remainderman would 
be subject to the provisions of the Act, the 
extent of the lands in which he has interest 
as a. remainderman need not be taken into acco- 
unt during the lifetime of the limited owner. 
It must also be remembered that a remainder- 
man is neither a fullowner nor even a limited 
owneras defined in the Act and he does not 
also claim through a “‘limited owner". ТШ 
the actual determination of the interest of 
the 'limited owner" and the falling into 
possession of the remainder, the holder of 
such an interest does not become a full owner 
of the lands. 'The reason behind a provision 
like- section 5 (6) isatonceapparent. Inasmuch 
as the lands in a holding in excess of the ceiling 
in which. another person has interest as a 
remainderman can be subjected to the pro- 
visions of the Act even in the hands ofa person 
who does not answer the description of a 
“full owner”, such lands need not be included 
or taken into accountin computing the holding, 
if any, of the remainderman, during the life- 
time of the limited owner. After the appli- 
cation of the provisions ofthe Act to the limited 
owner and the declaration of a surplus, the 
lands in the permitted holding of the limited 
owner in which the remainderman may have 
an interest, will again, after the termination 
of the life interest, along with the other lands, 
if any, of the remainderman, be subjected 
to the ceiling law. It is therefore quite con- 
ceivable that the **limited owner" in the first 
instance and later the remainderman as “‘full 
owner" may be subject to the provisions 
of the Ceiling Act; but that is no ground to 
say that the **limited owner” or remainderman 
as such, are totally outside the Act. In our 
view, section 5 (6) cannot be construed іп 
such 2 manner as to result in such a wholesale 
exclusion as there are clear provisions in the 
Act that the interest of the limited owner and 
the remainderman in the land would be 
subjected то the Act. In the absence of any 
specific statutory. provision, it cannot 
be a matter of assumption that the 


interest of a remainderman would not be 
within the scope of the ceiling Act. The 
consideration that the remainderman is likely 
to be deprived of the property in specie 
on the application of the provisions of еј 
Act to à holding in the hands of a limited 
owner and that he may be entitled only to a 
monetary compensation in lieu thereof cannot] 
be a ground to hold that the remainderman 
has got rights in the property taking advantage 
of which he can object to the surrender by 
the limited owner of lands in which he has a 
vested remainder. The payment of compen-[: 
sation to the remainderman on the termina-}} 
tion of the interest of the limited owner may}, 
be poor consolation so far as his interests are}, 
concerned as his claim to the land as such is}! 
not given effect to, but that is the result of thej! 
operation of the provisions of the statute.[; 
We are therefore clearly of the opinion that" 
as per the provisions of the Act as they are,. 
the interest of a remainderman can, by the: 
application of the provisions of the Act to a 
limited owner, be interfered with, though 
the remainderman ‘by himself or herself may: 
not be the person to whom the provisions of 
the Act are applied. In order to exclude the 
two items of properties in which the first res— 
pondent claims interest as a remainderman 
from the lands to be surrendered, the Land 
Tribunal had relied upon the decision in 
Krishnaswami Mudaliar v. The Authorised Officer 
(Madras Land Reforms) , Guddalore\. In that case,. 
the petitioner prayed before the Authorised 
Officer (Land Reforms), Cuddalore that the 
land which he purchased from one Papayee: 
Ammal may be included within the ceiling: 
area of the said Papayee Ammal. The land 
had been purchased by the petitioner on 21st 
November, 1962 long after the notified date viz.,. 
2nd October, 1962. The plea of the petitioner to 
include the extent so purchased by bim from 
Рарауес Ammal was not accepted by the 
Authorised Officer as thesalein favour of thc 
petitioner was after the notified date and 
that such a transaction cannot be recognised. 
Therefore, the request of the petitioner to 
include that extent within the ceiling area of 
Papayee Ammal was пої ассеріей. In dealing 
with the question whether a person who had 
purchased the property even after the notified 
date will have an interest in the land and as. — 
such, entitled to notice under section 10 (5), 
Kailasam, J. (as he then was) held that the- ` 


eee 
1. (1973) 2 M.L.J. 25: 86 L. W. 206: А.К... 5: 
1973 Ma d. 453. E. 3 E 
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intention of section 10 (5) is to hear the objec- 
tions and to pass orders after considering their 
interests and in that view ,the Authorised Officer 
would be well within his powers, if he allots 
the land that had been assigned to a third 
party after the notified date for valuable 
consideration within the ceiling area of the 
person submitting the return. The question 
in the present case is very different from that 
case. We are not concerned with any aliena- 
tion after the notified date and any attempt 

by the vendor or the purchaser to retain the 
extent of land sold within the ceiling of the 

vendor. 1t is not the complaint of the first 

respondent that he did not have notice of the 

proceedings. Indeed, he has had more than 

an ample and adéquate opportunity to agitate 

his claim that the two items of properties 

should not be included in the lands offered 

by the petitioner for being surrendered to the 

Government as surplus. The objection that 

has been raised and persisted in by the first 

respondent to the effect that the two items 

of properties in which he has an interest as 

remainderman should not be included in the 

surplus lands of the petitioner at all,as pointed 

out already, cannot be accepted, particularly 

in view of the provisions of the Act already 

referred to. Under these circumstances, we 
are of the view that the reliance by the Land 
Tribunal on the decision of Kailasam, J., 
ashe then was, referred to earlier, cannot in 
. any manner advance of the case of the first 

respondent. We may also point out that 
section 10 (4-A) of the Act now specifically 
provides for the inclusion of the property 

transferred within the ceiling area of the 
transferor or the person effecting the partition 

as the case may be, as if no transfer or parti- 
tion had taken place. This provision has 

been made only with a view to safeguard the 

interest of the alienees like the petitioner in 

the decision of Kailasam, J., as he then was, 

referred to above. But as has been pointed 

out already, the position in the present case 
is very different. For the aforesaid reasons, 
the order of the Land Tribunal-has to be set 
aside and that of the Authorised Officer res- 
tored. Consequently, the civil revision peti- 
tion will stand allowed. No costs. 
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IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


PRESENT i— V. Ratnam, 7. 


A. Gulam Mohamed Appellani® 


д. 


А.К. М. Pichai Maracair ..7; Respondent. 
Tamil Nadu Buildings(Lease and Rent Control) 
Act (XVIII of 1960) , as amended by Act (XXII 
of 1973) „section 10 (2) (vi) —Petition for eviction 
by landlord — Allegation that tenant ceased to 
occupy the building for a continuous period of more 
than four months — ‘“‘Ceasing to occupy" — 
Meaning of. 


The two requirements to be fulfilled before an 
order for eviction can be obtained by a land- 
lord under section 10 (2) (vi) of the Tamil 
Nadu Buildings (Lease and Rent Control) 
Act are: (1) the landlord must establish that 
the tenant has ceased to. occupy the building 
for a continuous period of four months and 
(2) that there was no reasonable cause for the 
same. The word *'occupy" means ''to take 
possession of? or*'to holdandhavein possession”. 
It was not in dispute in the present case that 
the respondent was keeping the articles required 
in connection with his business inside the pre- 
mises in question. Whether this would amount 
to occupation of the building or not has to be 
considered in the light of the surrounding 
circumstances and the intention of the parties. 
The evidence in this case clearly and categori- 
cally discloses that the respondent was in effec- 
tive occupation of the premises in question by 
not only keeping the articles required in 
connection! with his business there, butalso 
carrying on, though not regularly, his buisness 
through his agents and that would suffice 
to hold that the tenant was still in occupation 
of the building. [ Para. 4.] 


Cases referrea to:— 


‘Amar Singh v.Ram Rakha, A.Y.R. 1972 P. & H. 
383; Abdul Rahim © Bros. v. Selvan Bros., 
(1956) 1 M.L.J. 237; Smi. Shakuntala Bawa v. 
Ram Parshad, (1963) -65 P.L.R. 103; Baij Nath 
v. Badhawa Singh, (1956) 58 P.L.R.236; Firm 
Ram Kishan Shah Etwari Sahu v. Jamuna Prasad, 








* G.R.P. No. 775 of 1979.. 


14th August, 1980, =» 
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A.LR.1951 Pat. 469; Rex v. St. Pancras, (1877) 
2 Q.B. D. 581; Kumti Lal v. Nanak Chand, 
(1967) 69 P.L.R. 799. 


Petition under section 25 of the Madras 
Buildings (Lease and Rent Control) Act XXIII 
of 1960 asamended by Act XXXIII of 1973 
praying the High Court to revise the order of 
the Principal Subordinate Judge, Tirunelveli, 
dated 20th Ssptember, 1978 and made in 
С.М.А. No. 74/77,(H.R.C.O.P. No. 140/75) 
Principal District Munsif (Rent Controller, 
Tirunelveli). 


К. Alagiriswamy, for Petitioner. 


V. Narayanaswamy, for Respondent. 
The Court made the following 


Oapzn.--Thelandlord,who had lost his applica* 
tion for an order of eviction against the respon~ 
dent herein under section10(2) (vi) of the Tamil 
Nadu Buildings (Lease and Rent Control) Act, 
XVIII of 1960 as amended by Act XXIII of 
1973 (hereinafter referred to as the Act) before 
the Authorities below is the petitioner in this 
civil revision petition. 'The petitioner is the 
owner 0f non-residential premises bearing door 
No.27,Madurai Road, Tirunelveli Junction. The 
respondent is a tenant in occupation of this 
premises on a monthly rent of Rs. 90 payable 
according to the English Calendar on or before 
the 5th of every succeeding month. "The peti- 
tioner stated that the respondent is not conduct- 
ing any business in the premises in question 
and thatfrom kebruary, 1975 onwards the res- 
pondent had ceased to occupy the building for a 
continuous period of more than four months 
without any reasonable cause and has thus 
rendered himself liableto be evicted. In 
addition, the petitioner also stated that the 
respondent had committed wilful default in 
the payment of rent and that the rents had 
remained unpaid from March, 1975 onwards. 
А notice was sent by the petitioner to the 
respondent on 2nd July, 1975, terminating the 
tenancy and demanding vacant possession of 
the premises to which the respondent sent 
a reply stating that he continues to be in 
occupation of the premises and that there is 
no arrears of rent. Since the respondent 


did not vacate the. premises, the petitioner ' 


filed H.R.C.O.P.No. 140 of 1975 before the 
Rent Controller (Principal District Munsif), 
Tirunelveli, under section 10 (2) (s) of 
the Act praying for an order of eviction 
against the respondent. 
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2. The respondent herein resisted that 
application contending that the respondent 
has been running the business as usual in the 
premises and that even at the time when the 
premises was taken by the respondent, the 
petitioner was made aware that the business 
in the premises will be run by theagents and 
relations of the respondent and that the busi- 
ness is now being conducted by the agents 
of the respondent. 'The further case of the 
respondent was that owing to some mis- 
understandings between him and his former 
agent,the business is run by another manager 
newly appointed and the petitioner had 
filed the application for eviction at the insti- 
gation of the former agent of the respondent. 
The respondent reiterated his occupation of 
the premises as a tenant andfurther stated 
that his business stocks, equipments, furniture, 
etc. are all kept in the premises and the 
manager is running the business. The rents, 
according to the respondent, were regularly 
remitted and received by the petitioner and 
the delay in the payment was owing to the 
tour of the respondent and, therefore, there 
is no question of any wilful default as claimed 
by the petitioner. On these grounds, the 
respondent prayed for the dismissal of the 
application. 


43. Те learned Rent Controller (Princi- 
pal District Munsif) , Tirunelveli , who ‘enquired 
into this application, held that the petitioner ` 
has not succeeded in establishing that the 
respondent has ceased to occupy the building 
in question and, therefore, the petitioner is 
not entitled to an order for eviction against 
the respondent under section 10 (2) (ət) 
of the Act. The other ground upon which 
the eviction was sought, namely, wilful default 
in the payment of rents was not persisted їп 
because the respondent had paid all 
the rents in an application under section 
11 of the Act filed by the petitioner herein 
which was also duly endorsed by the counsel 
for the petitioner. On the conclusion so 
arrived at, the Rent Controller dismissed the 
application. Aggrieved by that, the petitioner 
preferred an appeal in C.M.A.No.74 of 1977 
to the Appellate Authority (Principal Subordi- 
nate Judge), ‘Tirunelveli. The Appellate 
Authority also concurred with the conclusion 
of the Rent Controller and held that the peti- 
tioner has not established that the respondent 
has unreasonably ceased to occupy the build- 
ing for a continuous period of four months 
and upheld the order of the Rent Controller 


1] 


and dismissed the appeal. It is the correct- 
ness of this order that is challengd in this 
civil revision petition. 


4. The learned counsel for the petitioner 
would contend that the respondent had ceased 
to occupy the building for a continuous period 
of four months without reasonable cause and 
the mere circumstance that certain articles 

like the furniture, barrels, almirahs, etc., have 
been left behind by the respondent in the 
premises cannot amount to ‘‘occupation of 
the premises" by the respondent and, there- 
fore, the building not having been admittedly 
occupied by the respondent herein for more 
than four months without any reasonable 
cause, the petitioner is entitled to an order 
for eviction. In this connection, thelearned 
counsel for the petitioner also places strong 
reliance upon the decision in Amar Singh v. 
Ram Rakhal. On the other hand, the learned 

counssel for the respondent contends that occu- 
pation does not mean physical occupation as 
such, but that keeping the furniture and other 
articlesin the premises for the carrying on of the 
business would be sufficient’ occupation 
within the maning of section 10 (2)(zi) of the 
Act. Reliance in this connection is placed 
on the decision in Addul Rahim & Bros. v. 
Selvan  Bros?. Before proceeding to consider 
these contentions, it is necessary 
to notice the relevant statutory provision. 
Section 10 (2) (vi) of the Act provides that 
a landlord can apply to the Controller for an 
order of eviction against the tenant in a case 
where the building is situate in a place other 
than a hill-station, ifthe tenant has ceased 
to occupy the building for a continuous period 
of four months without reasonable cause, 
In the present case, the premises is not situate 
in a hill-station and, therefore, the petitioner 
can invoke theaforesaid provision ,if the other 
conditions of the section are satisfied. The 
two requirements to be fulfilled before an order 
for eviction can be obtained by a landlord 
under section 10 (2) (vi) of the Act are:(1) the 
landlord must establish that the tenant has 
ceased to Occupy the building for a continuous 
period of four months; and (2) that there was 
no reasonable cause for the same. The first 
question that arises for consideration is, whether 








І. A.LR. 1972 Рип} & Har. 383. 
2, (1956)1 M.L.J. 237. 
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the respondent has ‘‘ceased to occupy the 
building". The word ‘‘occupy” means *'to 
take possession of", or *'to hold and have inl 
possession". It is not in dispute in the present 
case that the respondent is keeping the articles 
required in connection with his business inside 
the premisesin question and even the evidence 
of the petitioner examined as P.W. 1 supports 
this. Whether this would amount to Occupa- 
tion of the building or not has to be considered 

in the light of the surrounding circumstances 
and the intention of the parties. The evi- 
dence of the respondent examined as R. W. 1 

is to the effect that it is not as if he has aban- 
doned the premises in his occupation as a 

place of business, but that the business is being 
carried on, though not continuously, through 
his agents as well. It is thus obvious that 
the intention of the respondent is not to give 
up or to end or terminate his possession of 
the premises, but that on the other hand, 
he has exhibited an intention to continue to 
keep the premises in his possession as before 
by keeping the articles and also by placing 
the business under the control of somebody 
else. From the above, it is clear that though 
for the time being the respondent is at Madras 
living with his family members, yet, he has not 
in any manner either abandoned or even 
manifested any idea of abandonment of the 
premises in his occupation as tenant. There- 
fore, the circumstance that the respondent 
still retains possession ofthe premises under his 
occupation by keeping his articles therein 
and locking it and also allowing his agents 
and others to carry on the business in the 
premises in question would indicate that the 
respondent has not ceased to occupy the pre- 
mises. The evidence of P. W, 1 who has been 
living at Kovilpatti is not very helpful to 
establish the cessation of the occupation of 
the premises by the respondent as ie could 
not have known anything about the same. 
The evidence of the other witness examined on 
behalf of the petitioner P.W. 2 was not accept- 
ed by the Rent Contrcller on the ground that 
he was a witness who was called upon to give 
evidence on the assurance by the petitioner 
that he will be compensated for the wages 
and foodfor the day. The only other circum- 
stance pressed into service by the learned 
counsel for the petitioner is that Exhibit A-1 

the Meter Card in respect of the premises 
indicates that the door of the premises had been 
locked for the period between 18th March, 1975 
and August,1975. Though at first sight this may 
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indicate that the premises in question had 
been kept closed between 18th March, 1975 and 
August, 1975, yet, it is not improbable that 
the premises had remained locked only on 
those days ón which the meter-reader visited 
the premises and, therefore, itis not possible 
from Exhibit А-1 to infer that the premises 
had been keptlocked by the respondent for a 
continuous period offour months. The learn- 
ed counselfor the petitioner would very strongly 
rely upon the decision in Amar Singh v. Ram 
Rakhal and contend that **occupation" contem- 
plated by the section would be actual user of 
the building and the mere presence of furniture 
did notamountto occupation. On a perusal 
of the decision, it is found that section 13 (2) 
(р) of the East Punjab Urban Rent Restric- 
tion Act is couched in more or less the 
same terms as the Act in force in Tamil Nadu 
and the expression used therein is also “‘has 
ceased to occupy the building for a continuous 
period of four months without reasonable 
cause." The learned Judge felt bound to 
apply the decision in Smt. Shakuntala Bawa 
v. Ram Parshad2, where Falshaw, CJ., had an 
Occasion to deal with ; this question and 
observed thus: | 


‘Where for all practical purposes the tenant 
had ceased to reside in the house in dispute 
which was situate in Hissar and had gone 
to reside at Delhi, only visiting Hissar very 
Occasionally for short periods and even then 
not using the house in the sense of sleeping 
there, the mere presence of the furniture 
and willingness to pay rent does not consti- 
tute occupation within the meaning of sec- 
tion 13 (2) (v) of the East Punjab Urban 
Rent ! Restriction Act. The мога 
‘occupation? means occupation the 
sense of actual user." 


in 


An earlier decision is Bai? Nath v. Badhawa 
Singh?, where the following observations of 
Ramaswami, J.,in Firm Ram Rishun Shah Etwari 
Sahu v. Jamuna Prasad*, had been referred to: 


_ “As observed inlRex v. St. Pancras’ :— 





Occupation includes possession as its pri- 
mary element but it also includes something 
more.Legalpossession does not of itself consti- 








1. A.LR. 1972 Punj. & Har. 383. 
2. (1963) 65 Punj. L.R. 103. 

3. (1956) 58 Punj. L.R. 236. 

4. A.LR. 1951 Pat. 469. 

5. (1877) 2 Q,B.D. 581 at 588. 
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tute an occupation. The ownerof vacant house 
is in possession and may mainta in trespass 
against anyone who invades it; but aslongas 
he leaves it vacant he is not in occupation ; 
nor is he an occupier.”’ 


Again іп Rimti Lal v. Nanak Ghandl, the word 
‘‘occupation”’ in section 13 (2) (v) of the East 
Punjab Rent Restriction Acthas been held to. 
beactual user of the building and the mere 
presence of furniture did not amount to 
Occupation. It will thus be seen that con- 
sistently the Courts in Punjab have taken 
the view that occupation in section 13 (2) (v) 
of the East Punjab Urban Rent Restriction 
Act means the actual user of the building.How- 
ever, it is seen that the basis for this conclu- 
sion proceeds on theobservations referred to 
above in Rex v. St.Pancras*. 1t has been pointed 
out there that if the owner of a vacant 
house leavesitvacant, heisnot in occupation. 
But in the present case, on the evidence it 
has already been found that the premises 
has not been left vacant by the respondent, 
but the articles of business have been kept 
and the business, according to the evidence 
of R.W. 1 is also being carried on by his 
agents. These considerations would suffice 
to include the present case within the scope 
of the decisionin Amar Singh v. Ram Rakha. 
On the other hand, the position in so far 
as this Court is concerned has been well- 
settled since 1956 and it had remained un- 
shaken as well. Rajagopala Ayyangar, J., in 
Abdul Rahimand Brothers v. Seloan Brothers*, held 
that there is no requirement inthe Act that 
the tenant should actually carry out business 
in order to prevent his eviction, but that it 
would suffice if he occupies it and keeping 
the furniture in the premises is suflicient 
occupation within the meaning of section 
7 -(2) (v) of the Tamil Nadu Buildings 
(Lease and Rent Control) Act XXV of1949 
comparable to section 10 (2) (vi) of the 
Tamil Nadu Buildings (Lease and Rent 
Control) Act XVIIL of 1960 as amended 
by Act XXIII of 1973. The learned counsel 
for the petitioner, however, would attempt 
to distinguish that decision by contending 
that in that case the premises was taken 
оп lease for the purpose of carrying on busi 

ness in wine and consequent to the intro- 





1. (1967) 69 Punj. L.R. 799. 

2. (1877) 2 Q.B.D. 581 at 588. 
9. А.Е. 1972 Punj & Har. 383. 
4, (1956) 1 M.L.J. 237. 
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duction of prohibition, such а business 
became illegal with the result that the tenant 


was unable to carry on his business but 
kept the furniture and paid the rents. 
It must be pointed out that it is not with 


reference to the nature of the business that 
the words ‘‘ceased to occupy the building” 
has to be interpreted but on other relevant 
considerations  advertéd to above. The 
attempted distinction by the learned counsel 
for the petitioner cannot, therefore, be 
accepted. The evidence in the instant case 
clearly and categorically discloses that the 
respondent is in effective occupation of the 
premises in question by not only keeping 
the articles required in connection with 
his business there, but also carrying on, 
though not regularly, bis business through 
his agents and that would suffice to hold 
that the tenant is still in occupation of 


the building. Under these circumstances, 
the orders of the Courts below are per- 
fectly correct and do not merit any 
anterference in revision, The  resultis, 
the civil revision petition fails and is 
«dismissed. No costs, 

RS. —— —À— Civil revision petition ` 


dismissed 
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IN THE HIGH COURT OFJUDICATURE 
AT MADRAS. 


Present :— M. M. Ismail, CF. апі У. Ratnam, ў. 


Muthaiah Chettiar Appellant* 

v. | 

Krishnaswami Gounder (died) and others 
Respondents. 


Civil Procedure Code (V of 1908), section 47 and 
Order 21 ,rule95— Limitation Act (XXXVIof 1963), 
Article 134 — Execution — Sale of immovable 
property — Purchaser wanting to take delivery— 
Obstruction by defendants — Purchaser s remedy 
is to file application for delivery of possession— 
Article 134 of Limitation Act applies to the appli- 
cation. 


Held: There is no warrant for holding that 
Article 134, of the Limitation Act will apply 
only whenan application for delivery of posses- 
sion is filed under Order 21, rule 95 of the 
Code of Civil Procedure and will not apply 
when the application for delivery of possession 
is made under section 47 of the Code. Nor 


is there any warrant in principle or autho- 
delivery 


rity that to an application for 
of possession under Order 21, rule 99 
of the Code of Civil Procedure. Article 


134 of the Limitation Act will be attracted 
whereas when the application is purported 
to be made under section 47 of the Code, 
Article 137 will be attracted. [ Para. 3.] 


Article 134 alone will apply to an application 
filed by an auction-purchaser of immovable 
property at a sale in execution of a decree for 
delivery of possession of the property pur- 
chased by him. [Para.2.] 


referred to:— 


Haranadrai Badridas v. Dabicutt Bhagwati Prasad, 
(1974) 2 S.C.J. 196: (1973) 2 S.C.C. 467: 
(1973) 1 S.C. W.R. 912: A.I.R.. 1973 S.C. 2423, 


Appeal under Clause 15 of the Letters 
Patent against the decree and judgment 
dated 22nd August, 1975 of Mr. Justice 
Mohan and passed in S. A. No. 1561 of. 1971 
(A.S. No. 445 of 1970, District Judge, Coimba- 
tore East, at Erode О. S. No. 439 of 1967, . 
Principal District Munsif, Erode). 


R. Krishnamurthi, D. Raju and. A.R. Lakshma- 
nan, for Appellant. 


Case 





* L.P.A.No. 19 of 1976. 14th February, 1980" 
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S. Thiagaraja Ayyar, for Respondents. 
The Judgment of the Court was delivered by 


Ismail, C7.— This is an appeal againsf 
the judgment and decree of Mohan, J.,dated 
22nd August, 1975 made in Second Appeal No. 
1561 of 1971. Thesuit property originally be- 
longed to the deceased first respondent and 
respondents 2 and 3 herein. О. S. No. 44 of 
1958 was filed by one Kuppanna Gounder 
against Chinnaswami Gounder, the first 
defendant in the present suit,on the foot of 
a promissory noteand thatsuit was decreed. 
Pending suit, the plaintiff in O. S. No. 44 
of 1958, namely, Kuppanna Gounder died, 
and his legal representatives, namely, his 
son and widow were added as plaintiffs 2 and 3. 
In execution of the decree in fE.P.R. 
No. 184 of 1963 the property was brought 
to sale in Gourt-auction and was purchased 
by the appellant herein for asum of 
Rs. 6,005 on 6th February, 1964. The sale 
was confirmed on 5th April, 1965. When the 
appellant wanted to recover possession, 
that was obstructed by defendants 2 and 3 in 
the suit. Hence, the appellant filed O. S. 
No. 439 of 1967 on the file of the Court of 
the District Munsif, Erode, for delivery of 
possession and also for recovering past and 
future mesne profits. The defence put for- 
ward by the defendants was that the remedy 
of the auction-purchaser was only to file an 
application under Order 21, rule 95 of 
the Code of Civil Procedure for delivery of 
possession of the suit property and such remedy 
had become barred, since the appellant did 
not file such an application within one year 
from the date of the confirmation of the sale, 
and the suit as such was not maintainable 
in view of the bar under section 47 of the Code 
of Civil Procedure. Thelearned District Munsif 
while holding that the appellant had acquired 
title to the property by virtue of the sale certifi- 
cate,namely, Exhibit A.1 dated 5th April, 1965, 
held that section 47 of the Code of Civil Proce- 
dure was not a bar to the maintainability of 
the suit and, therefore, decreed the suit with 
past mesne profits. With regard to the future 
mesne profits, the learned District Munsif 
directed the same to be decided in separate 
proceedings. 'The respondents herein filed 
А. S. No. 445 of 1970 on the file of the District 
Judge, Coimbatore East at Erode, and that 
appeal failed. It is thereafter the respondent 
preferred the second appeal before this Court 
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Mohan, J.,in the judgment under appeal 
held thatthe suit was barred under the pro-- 
visions of section 47 of the Code of Civil Pro-- 
cedure. However, he considered the submis-- 
sion made on bebalf ofthe appellant herein 
that the Court has the power to convert 
the suit into an application under section. 
47 and dispose of the matter. The learned 
judge was willing to' convert the suit into an. 
application, but held that even as an appli-. 
cation, the same was barred by limitation.. 
According to the learned Judge, it is Article 
134 of the Schedule to the Limitation Act 
1963, that applies and as per that Article the. 
period of limitation wasone year from thedate 
of the confirmation of the sale and in the pre-- 
sent case the confirmation was effected on 5th 
April, 1965 and the suitwas filed on21st March, 
1967 beyond the period of one year and. conse-- 
quently even treating thesuitasan application 
under section 47 of the Code of Civil Procedure. 
the application was barred by limitation,. 
with the result, the learned Judge allowed the 
second appeal and set aside the judgments 
and decrees granted by the Courts below in. 
O.S. No. 439 of 1967 and in A.S. No. 445 of 
1970. However, the learned Judge granted 
leave to ат peal, and hence the present appeal 
comes up for disposal. 


2. Having regard to the decision of the 

Supreme Courtin Hararidrai Badridas v. Dabidutt 
Bhagwati Prasad and others! the learned counsel 

for the appellant-plaintiff does not challenge 
the conclusion of the learned Judge that a 

suit did not lie and onlyan application under 

section 47 of the Code of Civil Procedure,- 
lay. In view of this, the only question that 
we have to consider is whether the conclusion 

of the learned Judge that even as an applica- 
tion under section 47, the proceedings initiated 
by the appellant herein were barred by limita-- 
tion was corrector not. Before us, the learned 
counsel for the appellant contended that the 

Article that will apply to an application under 
section 47 is Article 137 of the Schedule to- 
the Limitation Асї,1963 and not any other 

Article. In this context,it is relevant to consider 
three Articles in the Schedule to the Limitation 

Act, namely, Article 134, Article 136 “and 
Article 137, and the said three Articles read 

as follows : 





1. (1974) 2 S.C.J. 196 : (1973) 2 S.C.C. 464 :. 
(1973) 1 S.G.W.R. 912: А.Т.К. 1973 S.G. 2423. 
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Description of 
Article - application 
134. For delivery of possession by а риг- 
chaser of immovable property at а 
sale in execution of ә decree. 


136. For the execution of any decree 
(other than a decree granting 
a mandatory injunction) or order of 
any civil Court. 


137. Any other application for which no 
period of limitation is provided 
elsewhere in this Division. 


Article 137 is a general and residuary' Article 
and by its own terms will apply only to an 
application for which по period of limitation 
was provided elsewhere in the Third Division 
to the Schedule. 'Therefore, we have to find 
out whether there is any other Article that will 
apply to the application in question. The 
learned counsel for the appellant contended 
that the Article that applies to the present 
caseis Article 136 if not Article 137. According 
to the learned counsel, the very decision of 
the Supreme Court referred to above holds 
that an application for delivery of possession 
of a property sold in execution of a decree will 
form part of the execution and, therefore, 
when the appellant applies for delivery of posses- 
sion of the property, it was merely for execu- 
tion ofthe decreeand consequently Article 136 
applies. A combined reading of Article 134 
and Article 136 will clearly establish that even 
on the basis of the argument of the learned 
counsel for the appellant, Article 134 is a 
special provision, while Article 136 is a general 
provision. We are, for the purpose of con- 
M.L.J.—14 
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One year. 


Twelve years. 


10% 


Period of . 


Time from which period 
limitation 


begins to runs. 


When the 
absolute. 


sale becomes. 


ao 


When the decree or order 
becomes enforceable or where- 
the decree or any subse- 
quent order directs any pay- 
mentof money or the deli- 
very ofany property to be 
made at a certain date or 
at recurring periods when 
default in making the pay- 
ment or delivery in respect 
of which execution is 
sought, takes place: 


Provided that an ap- 
plication for the enforce- 
ment or execution of a 
decree granting a регрес-: 
tual injunction shall not be 
subject to any period of 
limitation. 
Three years. When the right to apply 
accrues 


sidering this question, assuming that an appli- 
cation for delivery of possession of the property 
sold in execution of the decree can be treated 
as an application for execution of the decree. 
The learned counsel relied on the very 
judgment of the Supreme Courtfor putting 
forward the contention that an appli- 
cation for delivery of possession of the 
property sold in execution of the decree 
will also be an application for execution of 
the decree. We are not able to accept this 
argument, because the Supreme Court dealt 
with all the three expressions occurring in 
section 47 of the Code of Civil Procedure 
together, namely “execution” , **discharge" and 
satisfaction” and did not deal with the res- 
pective scope of the three expressions as be-- 
tween’ them .Whatever that may be, there 
can be no doubt even on the contention of 
the learned counsel for the appellant, Article 
136 will.constitute a general provision, while 
Article 134 will constitute a special provision, 
because, according to the learned counsel, 
an application for delivery of possession of the: 
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property sold, is an application for execution 
-ofa decree. In other words, even on the con- 
tention ofthe learned counsel for the appellant 
that delivery of possession of the property will 
be comprised in the expression ‘‘execution of 
the decree", the inference is irresistible that 
Article 136 is a general provision, while Article 
134 is a special provision. If so, there is no 
escape from holding that the special excludes 
the general and, therefore, Article134 alone 
will apply to an application filed by a purcha- 
ser of immovable property at a sale in exe- 
cution of a decree for delivery of  posses- 
ision of the property purchased by him 


3. The learned counsel for the appellant 
sought to contend that Article 134 will apply 
only when an application for delivery of pos- 
session is filed under Order 21, rule 95 of 
the Code of Civil Procedure,and will not apply 
when an application for delivery of possession 
is filed under section 47 of the Code. The 
learned counsel was not able to convince us 
with reference to any principle or authority 
that such a distinction is warranted having 
 jregard to the language of Article 134 of the 
Schedule to the Act. Itis only on this basis, 
namely, when the application is filed under 
Order 21, rule 95, Article 134 will apply, 
and if the application is filed under section 
47 ofthe Code of Civil Procedure, Article 
134 will not apply, the learned counsel sought 
recourse to Article 137. As we have pointed 
out already, the learned counsel for the appel- 
lant had not been able to convince us with 
reference to any principle or authority that 
when an application for delivery of possession 
is purported to be made under Order 21, 
rule 95, Civil Procedure Code, it attracts 
Article 134 and when the same application is 
jpurported to be made under section 47 of 
де Code of Civil Procedure it attracts 
Article 137 and itis the provision of law under 
jwhich it is purported to be made that makes 
all the difference. It is pertinent to point 
out that Article 134 itself does not refer to 
either section 47 or Order 21, rule 95 and 
is in general terms and this acquires signifi- 
cance in view of the fact that section 5 of 
the Limitation Act expressly refers to Order 
21 of the Code of Civil Procedure, 1908, 
that section provides: 


“Апу appeal or any application, other 
than an application under any of the 
provisions of Order 21, of the Code of 
Civil Procedure, 1908 may be admitted after 
the prescribed period if the appellant or the 
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applicant satisfies the Court that he had 
sufficient cause for not preferring the 
appealor making the application within 
such period. | 


If it was the intention ofthe Legislature to 
make a distinction between an application 
for delivery of possession of the property sold 
at à Court auction in excution of a decree 
filed under Order21,rule95 and an application 
filed under section 47, the Legislature would 
have expressly referred to the provisions of 
Order 21 in Article 134. 


4. Having regard to the above features, 
we agree with the conclusion of the learned 
Judge and dismiss the appeal. 


9. However, there is one matter which needs 
to be clarified. As against the decree passed 
by the learned District Munsif in O.S. No. 
439 of 1967,the first defendant did not prefer 
an appeal, and the appeal was preferred only 
by defendants 2 and 3, in A S.No.445 of 1970 
on the file of the Court ofthe District Judge of 
Coimbatore East at Erode, wherein he remain- 
ed ex parte. In view of his remaining ex 
parte in the first appeal, notice to him was 
dispensed with in the second appeal. Under 
these circumstances, we are of the opinion that 
the decree passed by the learned Judge should 
be clarified by stating that the suit will stand 
dismissed only against defendants 2 and 3 and 
not against the first defendant. 


6. There will beno order as to costs. 
S.J. Appeal dismissed. 


Sg re ey 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Present :—G. Ramanujam and V. Sethu- 
raman, JJ. | 


M. Muthayya "Appellant* 


Ж), 
Kamu alias Kamala Ammal and others 
| Respondents. 


‘Civil Procedure Code (V of 1908), Order 41, 
rules 4 and 20—Scope and applicability. 


Since the first and second defendants in the 
instant case had a common defence the provi- 
sions of Order 41, rule 4, Civil Procedure 
‘Code, would prima facie apply in support of 
ihe maintainability of the appeal. 


Under the provisions of Order 41, rule 20, 
where it appeared to the Court at the hear- 
ine that any person who was a party to the 
suit in the Court from whose decree the 
appeal was preferred but who had not been 
made a party to the appeal was interested in 
the result of the appeal, the Court may 
adjourn the hearing to a future date to be 
fixed by. the Court and direct that such person 
‘be made a respondent. Clause (2) of rule 20 
of Order 41, provides that no respondent shall 
‘be added under this rule after the expiry of 
‘the period of limitation for appeal, unless the 
Court for reasons to be recorded, allows that 
to be done on such terms as it thinks. fit. 
Clause (2) would apply only to a case where 
"the party who is not impleaded, -had acquired 
certain valuable rights by reason of an appeal 
‘as against him or her not having been filed. 
ТЕ is only in such cases clause (2) or rule 20, 
-would have scope for application. But 
so far as clause (1) is concerned the Court 
‘may at any stage direct the respon- 
dent being impleaded. In this case, it 
is possible to .exercise discretionary power 
vested under Order 41, rule 20 (1) so as to 
Implead the first defendant also as a party 
-respondent in the interests of justice. 


[Para. 15.] 





Memorandum of 
18th March, 1980. 


i *App. No. 163 of 


1976, and 
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Appeal and Memorandum of Cross-Objections 
against the decree of the Court of T Additional 
Subordinate Judge, Tiruchirapalli in Original 
Suit No. 89 of 1972. 


R. Gandhi, M. Kamalanathan and G. Stva- 
balanathan, for. Appellant. 


K. Sarvabhauman and R: Nandakumar, for 
Respondents. 


The Judgment of the Court was delivered by 


Sethuraman, J.— his appeal has been filed 
by the second defendant in O.S. No. 89 of 
1975 in the Court of the Subordinate Judge of 
Triuchi. There was one T. M. Meenakshi- 
sundaram, who died on 28th June, 1967 in the 
Government Headquarters Hospital, Coimba- 
tor, when he was working there as a Revenue 
Divisional Officer in Erode. The first plaintiff 
claimed that she was married to the said 
Meenakshisundaram as the second wife and 
that her two daughters plaintiffs 2 and 3 are 
the children born out of the said wedlock. The 
first defendant is the first wife of the said 
Meenakshisundaram and the second defendant 
is their son. It may be mentioned here that 
the second defendant is an advocate by pro- 
fession practising in Tiruchirapalli. 


2. '[he first defendant gave birth to the 
second defendant in or about 1941, and by 
about 1943, she became mentally and physi- 
cally afflicted with the result that there could 
be no conjugal life between  Meenakshi- 
sundaram and the first defendant. She went 
over to her parent's place in Dindigul there- 
after. 
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3. Meenakshisundaram was serving as a 
Government employee in the Revenue Depart- 
ment in several places. According to the first 
plaintiff her marriage with Meenakshisunda- 
Tam took place at Srirangam in accordance 
with Hindu rites and custom of the commu- 
nity on 30th May, 1948. There was said to 
have been a Parisam preceding this marriage 
on 27th May at Periakulam. The second 
plaintiff was born on 30th January, 1957 and 
the third plaintiff on 24th May, 1963 at 
Periakulam and  Karaikkal respectively. 
When the third plaintiff was born, Meenakshi- 
sundaram was posted as the Administrator of 
Karaikkal and was functioning there, 


^. On 24th September, 1956, Meenakshi- 
sundaram executed a registered maintenance 
deed in favour of the first defendant and in that 
document, it is stated that the marriage be- 
tween the first plaintiff and him took place on 
30th May, 1948. He got certain properties 
under the will of one Thayyammal. The plaint 
A. Schedule properties were said to have been 
acquired by Meenakshisundaram out of his 
earnings and in item 5 of the A Schedule a 
house was built with his earnings. The B 
Schedule contains Bank deposits and National 
Saving Certificates, which are described as the 
exclusive assets of Meenakshisundaram. The 
C Schedule contains certain moveable items 
in which also the plaintiffs claim a share. 
According to the plaintiffs, they are entitled to 
518 share in the properties described in the 
Schedules A to C. 


5. They issued a notice prior to the filing 
of the suit on 11th July, 1970, demanding 
partition and rendition of accounts from the 
second defendant, who was in charge of the 
properties. The second defendant issued a 
replv on 15th July, 1970 denying the allega- 
tions about the marriage as false. The 
plaintiffs therefore, came forward with the 
suit for partition and allotment of 5|8th share 
in the plaint A to C Schedule properties and 
for accountine by the second defendant from 
28th Tune,.1967 when  Meenakshisundaram 
died. 


6. Тһе first defendant remained ex parte. 
Among defendants 3 to 23, only defendant 20 
filed a written statement stating that he was a 
tenant in one of the suit properties and that 
he was willing to pay the rent to whomsoever 


THE MADRAS LAW JOURNAL REPORTS 


[1981 


the Court directed. According to him he was: 
an unnecessary party to the suit and he was. 
not liable for costs. 


7. In the written statement filed by the: 
second defendant, who is the main contestant 
of the suit, he denied that there was any 
marriage between the first defendant and 
Meenakshisundaram in 1948. He denied also 
the allegations that plaintiffs 2 and 3 were 
born on the dates mentioned in the  plaint 
out of such lawful wedlock. He disclaimed 
any knowledge of the maintenance deed said’ 
to have been executed on 24th September, 
1956 by  Meenakshisundaram and even if 
there was a recital in the said deed to the 
effect that there was a marriage in 1948 with: 
the first plaintiff, it was, in his submission, a 
false one. It was also stated that even 
assuming that there was a marriage, it could’ 
only have been in the year 1953 and that such 
a marriage would be a void one in view of 
the State enactment prohibiting bigamy among: 
Hindus. According to him, he and his 
mother, the first defendant, were the only 
heirs and there was no question of any account- 
ing in favour of the plaintiffs. He denied 
also that the B Schedule properties were with. 
him or that the C Schedule properties belong- 
ed to Meenakshisundaram. 


8. The learned Subordinate Judge framed’ 
the issues that arose out of the pleadings, 
and the main issue was whether the first plain- 
tiff was a legally wedded wife of Meenakshi- 
sundaram. 


9. After referring іо the oral and docu- 
mentary evidence, the learned trial Judge 
held that the first plaintiff was a legally 
wedded second wife of the deceased 
Meenakshisundaram and that the plaintiffs: 
were entitled to 5|8th share in the properties 
left by Meenakshisundaram and described in 
Schedules A and B. He rejected the claims 
of the plaintiffs in relation the C Schedule: 
properties, as it had not been made out that 
the said properties belonged to Meenakshi- 
sundaram. A preliminary decree was accord- 
ingly passed and the second defendant has- 
filed the present appeal contesting the passing: 
of the preliminary decree in favour of the- 
plaintiff. * 

10. As soon as the appeal was opened, the- 
learned counsel for the respondents submit- 
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ted that the first defendant had not been 
3mpleaded as a party in the appeal and that 
the non-impleading of the first defendant was 
fatal to the maintainability of the appeal. In 
the light of this preliminary objection, the 
.appellant filed C.M.P. No. 2758 of 1980 
for impleading the first defendant as the fourth 
‘respondent in the appeal. It was stated 
‘therein that the parties constituted a joint 
family, that the appeal was filed by the 
‘second defendant as the manager of the joint 
family, that the first defendant was ex parte 
‘in the lower Court and that as the appeal has 
‘been filed against the entire decree, it was 
considered unnecessary to implead the first 
‘defendant as a party. In order to avoid 
further litigation and in the interests of justice, 
ЗЕ was stated that it was necessary to impleads 
‘her as the fourth respondent in the appeal and 
‘that the delay in doing so may be condoned. 
For the respondent, a counter-affidavit has 
“been filed and it was stated that from the mere 
fact that.the appeal had been filed against the 
entire decree, it did not follow that there was 
‘sufficient and satisfactory explanation for not 
‘impleading the first defendant as a party and 
‘that the appeal without impleading her is in- 
competent for non-joinder of necessary parties. 
"The delay in filing this application was also 
-adverted to and it was stated that every 
'sharer in a partition suit should be impleaded 
and that the non-joinder of a necessary party 
to a proceeding was fatal to its maintainability 
апа competency. Both sides referred us to 
‘certain authorities. 


11. Order 41, rule 4, Civil Procedure Code, 
3s the relevant provision, and it was relied on 
‘by Mr. Kesava Iyengar in support of his 
application. It states: 


“Where there are more plaintiffs or more 
«defendants, than one in a suit, and the 
‘decree appealed from proceeds оп any 
‘ground common to all, the plaintiffs or to 
-all the defendants, any one of the plain- 
tiffs or of the defendants may appeal from 
the whole decree, and thereupon the Appel- 
Jate Court may reverse or vary the decree 
in favour of all the plaintiffs or defendants. 
as the case may Бе”. 


Tn this case, the first and the second defen- 
dants had a common defence, and, therefore. 
the provisions of Order 41, rule 4 would 
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prima facie apply in support of the main- 
tainability of the appeal. A similar ques- 
tion came up for consideration before a Bench 
of this Court in Kumaraswamy Gounder and 
others v. D. R. Naniappa Gounder and 
others. In that case the common ground 
which was agitated before the trial Court and 
the first appellate Court was whether certain 
alienations made by defendants 2 and 3 of 
some of the suit properties were sustainable at 
all. Some of the alienees, who were dis- 
satished with the ultimate decision, came up in 
appeal raising the question whether the aliena- 
tions were sustainable or not. This ground 
was common to all the defendants, and it was 
held that the fact that some of the defen- 
dants had appealed against the whole decree 
entitled the appellate Court to pass such judg- 
ment as the circumstances of the case would 
require in order to render justice to the party. 
Tt was also pointed out that the rules were 
based on justice, equity and good conscience 
and compelled the Court to treat the second 
appeal then under consideration as one filed 
for the benefit of all the alienees so that the 
appeal was considered to be competent and 
maintainable. 


12. Mr. K. Sarvabhauman, learned counsel 
for the respondents relied on a decision of a 
single Judge of the [Patna High Court 
in Kamla Devi v. Sheo Prasad?. Though 
when there is the Bench decision of this 
Court, which has dealt with an analogous 
situation, it would be unnecessary to consider 
this decision of a learned single Judge of a 
different High Court, still we may briefly 
consider it. Тп that case also the appeal was 
in a partition suit. 'The appeal had been 
dismissed as against the minor respondent on 
account of non-compliance with the peremp- 
tory order directing the appellant to serve 
notice of appeal on the minor-respondent 
within a week. There was a subsequent peti- 
tion for restoration of the suit which failed 
and the Letters Patent Appeal against the 
dismissal of restoration petition was also dis+ 
missed. Tt was held that the whole appeal 
had failed for non-joinder of the minor-res- 





—— 
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pondent who was a necessary party. It may 
be seen from the narration of the facts that 
there was an earlier order which had dismissed 
the appeal. It was pointed out at page 248 
of the reports that if the appellant was then 
allowed to add the proposed respondent the 
result would be that the order in the miscel- 
laneous judicial case as well as in the Letters 
Patent appeal would become nugatory and the 
entire proceedings would constitute mere waste 
of time, and that valuable rights had been 
acquired by the respondents and that they 
could not be divested of those rights by the 
plaintiff-appellant being allowed now to add 
the respondent at that stage. The position 
is not analogous to the situation here. No 
right has been acquired here by any one, by 
reason of the non-impleading of the first defen- 
dant as a party. Therefore, this decision 
can have no scope for application. 


13. The principle applicable to such situa- 
tions has been considered in a decision of 
this Court in Rahima Bivi v. Sirajunnissa 
Be. - In that case the plaintiff sold a pro- 
perty to the first defendant who in turn sold 
it to another and ultimately the sixth defen- 
dant became a vendee of the property. The 
plaintiffs sued for possession of the property 
and obtained a decree. But the appeal filed 
by the sixth defendant without impleading 
the first defendant was allowed and the suit 
was dismissed. In the second appeal, on the 
question whether the sixth defendant could 
get any relief, since she had not impleaded 
the first defendant in the first appeal, it was 
held that the first defendant had no interest 
in the property and that he got no relief by 
the decree in the trial Court and that the only 
person interested was the sixth defendant. 
Therefore, by the first defendant not being 
impleaded as a party, no interest of any 
person was affected and the failure to implead 
him did not bar the sixth defendant. The 
principle was stated to be that in cases where 
the party who had not been impleaded in the 
appeal had a substantial interest in a portion 
of the properties concerned in the suit, there 
could not be two contradictory decrees, one 
upholding the validity of the transfer in favour 


of the original transferee and another setting. 
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it aside. In such a case, it was held that a. 
party who had succeeded in the trial Court. 
but who had not been impleaded in the lower 
appellate Court could not be adversely affect- 
ed by a decision against his interest in the 
appellate Court. It would be seen from this 
decision that if there are separate causes of 
action against different defendants or if the 
defences did not embrace the whole of the. 
claim, the non-impleading of a necessary 
party would have some serious consequence. 
in the maintainability of the appeal. Two 
conflicting decrees cannot hold the field. 
But in cases, where the defence is common, 
the non-impleading cannot have the same: 
result, as there is no possibility of any conflict- 
ing decree being left in the field. If the 
second defendant succeeded the whole suit for 
partition would fail, and if he failed the plain- 
tiffs were bound to succeed. There would thus. 
be only one decree. 


14. Reference was also made by the respon-- 
dent to a decision of ће. Supreme Court im 
Surat Singh v. Manohar Lal. In that case 
the son of the plaintiff with other persons was. 
brought on record on the death of the plain- 
üff during the pendency of appeal before the- 
High Court. The son was represented by a 
counsel and the fact of his being impleaded 
was also within the knowledge of the other 
party. However when the other party filed 
the appeal before the Supreme Court, the son, 
who had been impleaded, was not a party to- 
the appeal. Tt was held on these facts that 
the appeal was liable to be dismissed for want 
of necessary party. In that case also, am 
application was filed on the date of the deci- 
sion to implead him as a party. But it was. 
held that it was highly belated and could not 
be entertained. The said decision has absolu- 
tely no scope for application here, because this 
is a case where an appeal against the entire 
decree has been filed, and the non-impleading 
was due to the fact that the first defendant 
had remained ex parte in the Court below. 
As soon as it was pointed out or realised that 
she should also be made a party, steps 


‘were taken and, therefore, this is a case where: 


it is possible to condone the delay also. 


1. A.LR. 19718.C, 240. 
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15. One other aspect that has to be remem- 
bered with reference to the above decisions is 
that these decisions were rendered at a time 


when the amended provisions of Order 41,. 


rule 20, Civil Procedure Code, were not there. 
Under these provisions where it appeared to the 
ICourt at the hearing that any person who was 
la party to the suit in the Court from whose 
decree the appeal was preferred but who had 
not been made a party to the appeal was 
interested in the result of the appeal, the 
iCourt may adjourn the hearing to a future 
\date to be fixed by the Court and direct that 
such person be made a respondent. Clause (2) 
of rule 20 of Order 41, Civil Procedure 
Code, provides that no respondent shall be 
added under this rule after the expiry of the 
period of limitation for appeal, unless the 
Court, for reasons to be recorded, allows that 
to be done, on such terms as it thinks fit. 
Clause (2) would apply only to a case where 
the party, who is not impleaded, had acquired 
certain valuable rights by reason of the 
appeal as against him or her not having 
been filed. It is only in such cases clause (2) 
of rule 20. would have scope for application. 
But as far as clause (1) is concerned the 
Court may at any stage direct the respon- 
dent being impleaded. In this case, it is 
possible to exercise the discretionary power 
vested under Order 41, rule 20 (1), Civil 
Procedure Code, so as to implead the first 
defendant also as a party respondent in the 
interests of justice. Having considered all 
the objections, we are satisfied that it is neces- 
sary to have the first defendant impleaded as 
the fourth respondent and C.M.P. No, 2758 
of 1980 is ordered accordingly. The first 
defendant is represented before us by, counsel, 
and she sails with the appellant. 


16. The only substantial question that arises 
in this appeal is, whether there was a marriage. 
. between the first plaintiff and Meenakshi- 
sundaram at any time. 


17. Exhibit A-16 is, as already stated, a 
maintenance deed. This document came into 
existence on 24th September, 1956, when 
Meenakshisundaram was the Tahsildar of 
Karur Taluk. It is stated therein that the 
first defendant’s physical and mental capa- 
city was not proper since 1943 and that he 
had contracted a second marriage with the 
first plaintiff in the year 1948. It is further 
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stated therein that with a view to make provi 
sion for-the maintenance of the first defen- 
dant, he provided that a sum of Rs. 25 р.м. 
should be paid to her as maintenance for the 
rest of her life time. This document has been. 
attested by the mother of the first defendant. 
The Court below has proceeded as if the first 
defendant herself had attested this document. 
This impression is erroneous. It is signifi- 
cant to note that in Exhibit .\-16, the date 
of the second marriage is not mentioned. 
As the earliest document coming into existence’ 
after the alleged sccond marriage, one would 
have expected — Meenakshisundaram to have 
remembered the date of the marriage and to 
have mentioned it, as it is not far removed 
from 1948 when the said marriage is said ,to 
have taken place. The vague reference to: 
the year 1948 is significant, because in Madras 
a statute was passed as the Madras Hindu 
(Bigamy Prevention and Divorce) Act (VI 
of 1949). As the title itself shows, this 
Act prevented a second marriage between 
Hindus, perhaps, it was, considered neces- 
sary to select a date anterior to the coming 
into force of this Act, so that the validity 
of the second marriage would not be affect- 
са by it. The vague reference in Exhibit A-16 
to the marriage between the first plaintiff 
and Meenakshisundaram in 1948 cannot, in 
these circumstances, be taken to establish as 


a fact the marriage in 1948. Tt does not 
even refer to the place where the second 
marriage is alleged to have place. xhi- 


bit A-16 is thus of no 
second marriage. 


18. In Exhibit А-8 which is a family pen- 
sion nomination form and which is dated 
19th March, 1965, Meenakshisundaram had 
described the first plaintiff as his wife and 
plaintiffs 2 and 3 as his daughters for pur- 
poses of nomination for family pension. 
Even in this form, there is absolutely no 
reference to the actual date on which such 
marriage took place. T:xhibit А-8 does not 
establish the marriage with the plaintiff. 
Therefore, it is not possible to infer the 
factum of the second marriage, in any event. 
prior to the Madras Act (VT of 1949) from | 
Exhibit A-8 either. 


19. P.W. 2 is the first plaintiff's maternal 
uncle and P.W. 3 is her mother's sister. 
P.W. 2 merely states that the marriage 
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took place in the month of May, 1948 on a 
Sunday. He does not give any exact date 
as the marriage date. The marriage is said 
to have taken place betwen 5 a.m. and 
.6 A.M. on the said date and that an Iyengar 
officiated as the priest. There is also some 
description of the ceremony that was gone 
‘through. The place of marriage is referred 
‘to as Srirangam. Jfa marriage had taken 
place, it is too much to believe that the wit- 
ness, such a close relation, did not remem- 
"ber it. He is also interested in the first plain- 
tiff. P.W. 3 also does not give any exact date 
.of the marriage though she also refers to the 
marriage having taken place in the early hours 
of a particular day. As seen earlier, she is 
.also interested in the first plaintiff and there- 
fore, her testimony cannot be taken as dis- 
interested. Thus the oral evidence also is 
not helpful to the plaintiffs. 


20. There аге improbabilities about the mar- 
‘riage having been gone through in the year 
1948. It 15. соттоп that in that year the 
first plaintiff was employed as a teacher in 
Periakulam. Her father was working there. 
"[he first plaintiff did not inform about the 
‘marriage to the school authorities. This 
explains the reason why the plaintiff was 
-driven to choose a Sunday. As P.W. 4 she 
-stated that she did not even inform her collea- 
gues about the marriage having taken place 
‘in that year and about the marital status. 
This is indeed surprising because there is 
no reason why this marriage should have 
‘been kept such а  well-guarded secret. 
`Ѕһе did not join Meenakshisundaram till about 
September, 1953. Her explanation for 
continuing in the school between 1948 and 
1953 is somewhat curious. During the train- 
ing period she claims to have obtained a 
stipend of Rs. 200 and it was; according to 
her, not possible to repay that stipend out 
_of the salary of Rs. 40 per month that she 
was getting from the school. Нег father 
-also with his salary could not repay Rs. 200. 
Apparently her case is that she continued to 
-work in the school in order to see that if she 
worked for the required term, there was no 
need for the return of the stipend. 


21. Exhibit В-1 dated 22nd June, 1947 is 
-the application made to the school for 
-appointment as teacher by the first plaintiff. 
. Tn that application she stated that she was 
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undergoing the emergency course in secondary 
grade training in Madurai and that she would 
appear for the training school leaving certifi- 
cate examination in June, 1947. She hoped 
to come out successful. It is on that basis 
that she wanted to join the Edward Memo- 
ral Higher Elementary School, Periakulam, 
where she functioned between 1947 to 1953. It 
is clear from Exhibit B-1 that the school had 
nothing to do with her training and could not 
have insisted on her continuing in it for any 
length of time. If she had already under- 
gone the training as is clear from Exhi~ 
bit B«l, then there is no reason why the 
school could not relieve her on her marriage. 
There is absolutely no evidence to show that 
there was any obligation to return this stipend 
of Rs. 200 said to have been received by her. 
Further, her husband at the relevant time was 
well-placed in the revenue department in the 
District of Tiruchi. He must have been 
earning sufficiently so as to pay the stipend 
of Rs. 200, at least in adequate instalments, 
if it was indeed necessary to do so and get 
her out of the school. It is not suggested. 
that he could not afford Rs. 200. 


22. The case of the first plaintiff is that. 
the second marriage became necessary because 
the first defendant was not in a position to 
give  Meenakshisundaram the marital com- 
pany. Tt was obviously considered necessary 
to go urgently through the form of marriage 
on 30th May, 1948 which happens to be a 
Kari Nal, an inauspicious day. 1 even on 
such an inauspicious day. the marriage had 
to be performed because of the urgent need 
of Meenakshisundaram for a female com- 
panion, then one would have expected ike 
first plaintiff to have joined him immed?ately 
thereafter. The fact that she did not join 
him for five long years is itself a piece of 
circumstantial evidence to show that the mar- 
riage could not have taken place in the vear , 
1948. Нег “seemantham’ was in 1956. and 
the first child is born in 1957. These events 
are consistent with the marriage not having 
taken place in 1948. In the school records 
it is seen that she has described herself as 
‘Miss’ showing that she was an unmarried 
woman. No one who was married woul 

ordinarily have done so, and there was also 
no need to do so. It is true that certain 
other persons are also referred to as not hav- 
іле communicated their marital status to ihe 
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school. But those persons have not been 
examined so as to find out the circumstances 
under which they considered it necessary to 
keep their marriage a secret from the school 
which was their employer. Therefore, it is 
not possible to draw any inference in favour 
of the plaintiff, from the circumstances which 
iemain unexplained, that some other persons 
had not also intimated the school authority 
about the marriage. It is also to be remem- 
bered that there is one Mrs. Arumugam who 
was a teacher working with the first plaintiff 
in the same school. Mrs. Arumugam is no 
other than the uncle’s wife of Meenakshi- 
Sundaram. If really a marriage had taken 
place.in the year 1948, she was the best per- 
son who would have known about the mar- 
Паре and could have spoken about it. The 
learned Subordinate Judge has proceeded as 
if the non-examination of this lady is of no 
consequence, aS according to him there was 
criticism on the part of the defendants against 
the evidence of P.Ws. 3 and 4, who were 
also similarly related to first plaintiff. There 
would have been nothing standing in the way 
of the Court accepting the evidence of the 
said Mrs. Arumugam, if she was examined 
and found’ to be reliable. Even then, the 
Court may or may not accept the testimony 
of P.Ws. 3 and 4. The question of beliey- 
ing or disbelieving a witness would arise only 
after examination and a party cannot decline 
to produce a witness merely on the presump- 
tion that the witness, if produced, could be 
treated as interested, 


23. 1115 also to be remembered that 
Meenakshisundaram had worked in several 
places like Musiri, Perambalur, Karur, 
Tiruchi etc., P.W. 4 herself admits that in 
1951 Meenakshisundaram worked as Deputy 
Tahsildar, in Lalgudi, and as Taluk Supply 
. Officer, in Thuraiyur; and in 1952 he was 
the Sub-Magistrate in Perambalur, and in 
1953 he came to the Collectorate as Huzur 
Head Clerk, Tiruchi and also as the Election 
Deputy Tahsildar. She had not visited any 
of these places. It is indeed surprising that 
even during the vacation of the school, she 
had not visited Meenakshisundaram in any 
of these places. Thus, having regard to the 
above features, it is not possible to accept the 
claim of the first plaintiff that she married 
Meenakshisundaram in the year 1948. 
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24. The learned counsel for the appellant 
submitted by referring to two decisions that 
there could be no presumption as regards her 
marriage. In S.A. No. 592 of 1921 dated 
18th January, 1924, the case being reported in 
short-notes at page 8 of 46, M. L. J.; 
Odgers, J., held that under section 112 of 
the Evidence Act the presumption of legiti- 
macy arises only on proof of a marriage, and 
that if a marriage in fact is proved, then it 
might be presumed to be valid. He further 
held that where a man had already married a 
woman and had children by her, there was 
no presumption that another lady with whom 
he was said to have lived was his wife or his 
children by her were legitimate. ‘There can 
thus be no presumption in a case like this. 


25. In Bhaurao Shankar Lokhande and 
another v. The State of Maharashtra and 
another’, there is a decision of the Supreme 
Court in which it is. pointed out that the bare 
fact of a man and a woman living as husband 
and wife does not at any rate normally give 
them the status of husband and wife. ‘This 
observation came to be made in a case involv- 
ing the consideration of the question whether 
there was a valid second marriage which 
would be an offence under section 17 of the 
Hindu Marriage Act and section 484 of the 
Indian Penal Code. Their Lordships held 
that if there was not a valid marriage, then 
it would not be a marriage in the eye of law 
and therefore, there could be no offence. 
This decision is not really of any assistance 
to decide the point at issue. The question 
as to whether the persons living as husband 
and wife could be taken to have contracted a 
valid marriage has been considered by two 
decisions of this Court, one in Raghvir Kumar 
v. Shanmughavadivw, and the other in 
Sethurathnam Pillai v. Lucy Raskara Jose- 
phine?. In the first of these decisions, there 
was some evidence to show that some form of 
marriage had been gone through, and there 
was also long cohabitation. It was held that 
in such a case the presumption of a valid 
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marriage could be drawn. In the other 
decision it was pointed out that the presump- 
tion of marriage taking into account the long 
cohabitation was a rebuttable one and that it 
was necessary to show that the man and 
woman not merely were living together, but 
professed themselves to be husband and wife 
and were treated as such by relations and 
friends, and that such conduct and recogni- 
tion must extend over a long period of time 
and if there were circumstances, which weaken- 
ed or destroyed that presumption, the Court 
could not ignore them. In the present case 
we have already adverted to the circumstances 
militating against the possibility of marriage 
in 1948. "There is no proper proof of any 
marriage having been solemnised in 1948. 


26. The question now arises whether there 
was a valid marriage at any time subsequently. 
There is no evidence to show that there was 
any form of marriage gone through.at any 
time subsequently so that one can draw the 
inference that there was a marriage on any 
later date even though the marriage may or 
may not be valid. 


27. The validity of the second marriage 
would be hit by Madras Act (VI of 1949) if 
the marriage took place subsequent to 1949 
Madras Act (VI of 1949) received the assent 
the Governor-General on 23rd March, 1949 
and was published in the Fort St. George 
Gazette on 29th March, 1949, and became 
law immediately thereafter. If the marriage 
had taken place at any time subsequently then 
the marriage would not be a valid one as far 
this State is concerned. In the present case, 
we have seen that there was no marriage ear- 
lier than this Act and we have also to come 
to the conclusion that there was no marriage 
at any time subsequently, as there is no evi- 
dence to support it. 


28. The learned counsel for the respondent 
relied on section 16 of the Hindu Marriage 
Act, 1955, as amended by Act (LXVIII of 
1976). That section provides: 


“Notwithstanding that a -marriage is null 
and void under section 11 any child of such 
marriage who would have been legitimate 
if the marriage had been valid, shall be 
legitimate, whether such child is born before 
or after the commencement of the Marriage 
Laws Amendment Act, 1976, and whether 
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or not a decree of nullity is granted in res- 
pect of that marriage under this Act and 
whether or not the marriage is held to be 
void otherwise than on a petition under this 
Act". 


This section would have scope for application 
only if there was solemnization of marriage 
at any time. In the present case, we haye 
held that there is no proof of solemnization of 
marriage so that there is absolutely no scope 


for invoking section 16 of the Act to the 
facts here. 
29. The result is there is no proof of any 


marriage between the first plaintiff and 
Meenakshisundaram and that the children 
born cannot also be treated as legitimate 
children. l 


30. Mr. Kesava Iyengar, learned counsel for 
the appellant during tne hearing stated that 
the second defendant had agreed to make 
some arrangement for the maintenance of the 
plaintiffs and for the marriage of the second 
plaintiff and the third plaintitt either by mak- 
ing a periodical payment or making a lump 
sum provision. This offer was referred to in 
paragraph 21 of the judgment of the Court ` 
below. The learned counsel stated quite 
fairly that he stood by this offer even now. 
We called upon the appellant to file an affida- 
vit to evidence his sticking to his old proposal 
undertaking to pay a sum of Rs. 50,000. 
He had undertaken to do so today itself. 
He has done so. The only development that 
requires to be noticed at this stage is that a 
sum of Rs. 16,000 had been paid during the 
pendency of the appeal and it was stated for 
the appellant that he would pay the balance 
of Rs. 34,000 after giving credit to the sum 
of Rs. 16,000. Mr. Sarvabhauman learned 
counsel for the respondent does not dispute 
the factum of such payment of Rs. 16,000 
pending appeal. This sum would have to be 
given credit. Out of the sum of Rs. 34,000 
agreed to by the second defendant, he will 
deposit in the lower Court a sum of Rs, 14,000 
on or before 30th June, 1980, and the balance 
on or before 30th September, 1980. Once 
the second instalment of Rs. 20,000, is deposit- 
ed, Rs. 10,000 will be paid to the second plain- 
tiff and for the balance the lower Court may 
after giving notice to the parties pass appro- 
priate orders as to.the investment of the 
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amount. towards the share of the minor third 
plaintiff till she attains majority. Accord- 
ingly, the affidavit filed undertaking to pay as 
above to the second and third plaintiffs is 
recorded and there will be a decree in the 
above terms. 


31. Subject to the above, the appeal is 
allowed, but in the circumstances, there will 
be no order as to costs. 


32. In view of the appeal being allowed it is 
unnecessary to go into the ownership of the 
C Schedule properties. The same reason 
would hold good with reference to the 
costs also raised in the memorandum of 
cross-objections. The result is the memo- 
randum of cross-objections is dismissed. 
There will be no order as to costs in it either. 


33. The learned counsel for the respondent 
sought leave of the Court for filing an appeal 
to the Supreme Court. The discussion above 
would go to show that we were concerned 
mainly with the question whether there was 
in fact a marriage at all between the first 
plaintiff and Meenakshisundaram. The find- 
ing оп. this question is entirely based on the 
evidence and therefore, we do not consider 
that there is any substantial question of law 
of general importance which would justify our 
granting leave. The ‘prayer for leave is, 
therefore, rejected. 


R.S. Appeal allowed. 





TN THE HIGH COURT OF JUDICATURE 
AT MADRAS. | 


Ркеѕемт:— М.М. Ismail, G7. and M.A. Sathar, 
Sayeed, F. i | 


Poongavanammal 


vs Appellant* 
д. 


Chinuathambi Kounder Respondent. 


(A) . Provincial Insoloency Act | (V of 
1920), section 51 (3)—Scope and applicability.— 
“D” adjudicated insolvent on 30th August, 
1961—Property sold by Official Receiver оп 
16th May, 1964—Sale registered on 11th September, 
1964— One ** C? purchaser—Suit against insolvent 
filed before adjudication—Decree passed —Exegution 
of decree—Property of insolvent brought to sale— 
Purchased by ‘P? on 9th March, 1964—Sale con- 
J'rmed on 10th April, 1964—Delivery of possession of 
property on 20th Fuly 1964—Suit by ' C! against 
‘P for declaration and possession—Sale in execution 
held after adjudication cannot prevail over sale by 
Official Receiver. 


> Practice— Reference to Full Bench, when to be 
made. | 


On the question whether a Court-auction- 
sale in execution of a decree passed against 
a person before his adjudication but which 
took place subsequert to his adjudication 
as insolvert would prevail over the sale of 
of the suit property by the Official Receiver 
in the insolvency proceedings, 


Held: The Madras. High Court has beer 
unanimously and repeatedly holding that 
section 51(3) of the Provincial Insolver.cy 
Act has no application to an execution 
sale taking place after the adjudicatior.. 


The observations of Venkatasubba Каго, J. in 
Muthan Chettiar у. Venkitaswami Naicker, 
(1936) I.L'R. 59 Mad. 928 : 71 M.L.J. 170, 
are only obiter dicta ard even the learned Judge 
himself stated that the question did not arise 
in the case before the Bench. Subsequently 
Single Judges as well as Benches have also 
expressed the view that the observatiors: of 
Venkatasubba Rao, J., were merely obiter 
dicta and the view expressed by the learned 
Judge was not correct. ` [Para. 11.] 





*L.P.A. No. 26 of 1976, 
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Even when the Bench was requested to refer 
the question to a Full Bench on the ground 
that there was a conflict of opinion between 
Judges of this Court in Amnantharama Chettiar, 
v. Kuitimalu Kovilamma, (1916) 30 M L.J. 611 : 
3 L. W 504 and in Muthan Chettiar v. 
Venkitaswami Naicker, (1936) I.L.R. 52 Mad, 
928 : 71 M.L.J. 170. the Bench declined to 
make a reference on the ground that the obser- 
vations of Venkatasubba Rao, J., in Muthan 
Chettiar v. Venkitaswam Naicker, were only 
obiter dicta and the said view was not correct. 
This view of the Bench as well as the obzter 
dictum character of the observation of Venkata- 
subha Rao, J., as well as the incorrectness of 
such obiter dictum was affirmed by a Full 
Bench in Raghava Reddy v. Official Assignee, 
Madras, (1964) 2 M.L.J. 168: LL.R. (1964) 1 
Mad. 752 : 77 L. W. 370. [ Para. 11;] 


In accordance with,the earlier views of the 
High Court the execution sale in favour of 
the appellant which admittedly took place, 
after the adjudication of the judgment - debtor 
as insolvent cannot prevail and section 51 (3) 
of the Act will have no application to the 
case of the appellant. [ Para. 12.] 


Cases referred to:— 


Вич Millikirjuna Rao у. The Official Receiver, 
(1938) 1 M.L.J. 471: 47 L.W. 705: LGR. 
(1938) Mad. 1063 : А.Е. 1938 Mad. 449; 
Kiramsetti Güruvaiah v. — Rangaiah, (1942) 
] M.LJ. 283: LL.R. (1942) Mad. 614: 55 
L.W. 119: А.Т.К. 1942 M^d. 415 (1) : Anantha- 
rami Iyer v. Vittath Kuattimalu Kovilamma, 
(1916) 30 M.L.J. 611: 3 L. W. 504 ; Rama- 
swimi у. Bigirathi, (1888) I.L.R. 6 Mad. 180; 
Krishniyya v. Unissa Bsgam, (1891) I.L.R. 
15 Mad. 399; Rayarappan Nambiar v. Mali- 
kandi Aketh Mayan, (1914) 26 M.L.J. 267; 
Raghunath Das v. Sundar Das, (1914) I.L.R. 
42 Gal. 72:41 I.A. 251:27 M.L..]. 150: 1 L.W. 
567: A.I.R. 1914 P. C. 129; Muthan Ghettiar 
v. Venkitiswami Naiker, (1936) I.L.R. 59 Mad. 
928: 71 M.L.J. 170: 44 L.W. 194: А.Т.К. 1936 
Mad. 819; Subramania Aiyar v. The Official 
Receiver, (1925) 50 M.L.J. 665: 23 L.W. 300: 
A.I.R..1926 Mad. 432; Ramanatha v. Vijaya- 
raghivalu, A L.R. 1927 Mad. 983; Sivasami 
Odiyar v. Subramanya Aiyar, 1.L.R. f1931) 55 
Маа. 316 :62M.LJ. 68 :34 L.W. 908: 
A.I.R. 1932 Mad. 95; Annamalai Ghettiar 
v. Likshmanan chettiar, (1939) 1 M.L.J. 429: 
49 L.W. 383: А.Т.К. 1939 Mad. 433; Raghava 
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Reddy v. Official Assignee, (1964) 2 M.L.J. 168: 
І.К. (1964) 1 Mad. 752 : 77 L. W. 370: 
А.Т.К. 1964 Mad. 549; D.S. Marvadi v. М T. 
Shimpi, I.L.R. (1959) Bom. 249 : A.I.R. 1959 
Bom. 10; Sri rangamma v. Narayanamma, (1956) 
An.W.R. 815 : (1956) An.L.T. 755: ALR. 
1956. Andh. 243. 


Appeal under Clause 15 of the Letters Paten* 
against the judgment and decree dated 
14th August, 1975 Mr.Justice Varadarajan 
and made in S.A. No. 942 of 1972 
preferred to the High Court against the 
judgment and decree dated 23rd December 
1971 of the Court of the Subordinate Judge, 
Cuddalore and made in А. S. No. 187 of 1968 
(O.S. No. 459 of 1966, D.M.C. Villupuram). 


R.S. Venkatachari, for Appellant. 
V. Veeraraghavan and A. Szshan, for Respondent. 


The Judgment of the Court was delivered by 


Ismail, CGF.—This is an appeal against 
the judgment and decree of Varadarajan, J., 
dated 14th August, 1975, rendered in Second 
Appeal No. 942 of 1972. 


2. One Dhandapani Reddy was adjudged 
insolvent in I.P. No. 4 of 1961 on the file of 
the District Court of South Arcot, Cuddalore, 
on30th August, 1961. The suit property wassold 
by the Official Receiver under Exhibit A-l 
dated 16th May, 1964, to therespondent herein 
and the said sale deed was registered on lith 
September, 1964. In O.S. No. 446 of 1960 
on the file of the Court of the District Munsif 
of Villupuram, a decree was passed against 
thesaid Dhandapani Reddy. In execution of 
of that decree, the suit property was brought 
to sale and the appellant purchased the same 
on 9th March, 1964, and the said sale was 
confirmed on 10th April, 1964, and she obtained 
delivery of possession of the property on 20th 
July, 1964. It will be seen that the Court- 
auction-sale in the particular case took place 
after the adjudication of Dhandapari Reddy 
as insolvent on 30th August,1961.It isin that 
situation ,therespondentherein instituted O.S. 
No. 459 of1966 on the fileofthe Court of the 
District Munsif, Villupuramfor declaration of 
his title to the suit property and for recovery of 
possession with past and future profits. The 
claim was based on his purchase under Exhibit 
A-1sale deed executed by the Official Receiver; 


у. 
in the insolvency proceedings. According to 
him, the Court auction-sale having taken place 
subsequent to the adjudication of Dhardapani 
Reddy, the Court-auction-purchaser, namely 
the appellant herein, did not acquire any 
title to the property as against the Official 
Receiver. The point that had to be consi- 
dered by the Courts below was whether 
section 52 (3) of the Provincial Insolvency 
Act, 1920, hereirafter referred to as the Act, 
applied to such a sale or not. Relying on 
the decisions of this Court, the Courts below 
held that the Court-auction-sale did not prevail 
against the Official Receiver and therefore 
the sale by the Official Receiver in favour 
of the respondent herein would prevail. It is 
that matter which came up to this Court in 
Second Appeal No. 942 of 1972. Even before 
this Court, the question that came to be con- 
sidered was whether the Court-auction-sale 
that took place subsequent to the adjudication 
of Dhandapani Reddy would prevail over 
the sale of the suit property by the Official 
Receiver in the insolvency proceedings in 
favour of the respondent herein. Relying 
upon the two decisions of this Gourt in Bichu 
Mullikarjuna Rao v. The Official Receiver, Kistnal 
and Karamsetti Guruvaiak v. V. Rangiak?, 
as against the decision of the other Courts, 
Varadarajan, J., held that section 51 (3) of 
Act will have no application to the sale in 
question, namely, the sale that took place 
subsequent to the adjudication, and therefore, 
the sale by the Official Receiver in favour of 
the respondent herein would prevail, with 
the result, the second appeal preferred by the 
appellant herein was dismissed. However, 
the learned Judge granted leave and hence 
the p-esent L2tters Patent Appeal. 


3. The only question that arises for conside- 
ratio? is whether section 51 (3) of the Act 
applies to the present case or not. Part III 
of the Act includes sections 45 to 68. It is 
captioned as ‘Administration of Property’. 
Under the said heading, there are different 
sub-headings. One is the sub-heading, ‘Effect 
_ of insolvency on antecedent transactions’. 

Under this sub-heading (Bzchu Mallikarjuna 
Rao's cas:l, K. Garuvaiah’s case?,) only sections 
51 to 55 бза plice. Section 51 reads as 
follows: 
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‘51 (1) Where execution of a decree has 
issued against the property of a debtor, no 
person shall be entitled to the benefitof 
the execution against the receiver except 
in respect of assets realised in the course 
of the execution by sale or otherwise before 
the date of admission of the petition. 


(2) Nothing in this section shall affect 
the rights of a secured creditor in respect of 
the property against which the decree is 
executed. 


(3) A person who in good faith purchases 
the property of a debtor under a sale in 
execution shall in all cases acquire a good 
title to it against the receiver." 


Whether sub-section (3) of this section will 
apply to a Court auction sale that takes place 
subsequent to the adjudication of the debtor 
as an insolvent, came to be considered by this 
Court in several decisions. One of the earliest 
decisions of this Court is in Anantharama Iyer 
v. Vettath Kuttimalu .Kovilammal. Yn that 
case, one Abdul Kadir was adjudged an 
insolvent on 17th August, 1911. In exe- 
cut'on of a decree obtained against Abdul 
Kadir on 21st January, 1911, certain proper- 
ties were attached. The Receiver of the 
insolvent's estate applied to the Subordinate 
Judge of Calicut on 2nd March, 1912 to stay 
the sale on the ground that Abdul Kadir 
had been declared an insolvent. А fresh 
sale proclamation was issued and the sale 
was adjourned to 15th April, 1912 on which 
date the property was sold subject to a mort- 
gage in favour of one Ummar Sahib and was 
purchased by the second respondent before 
the High Court. On 19th April, 1912, the 
Receiver applied to the Court under Order 
21, rule 90 of the Code, of Civil Procedure 
to set aside the sale. The Subordinate Judge 
dismissed the application on the ground 
inter alia, that the insolvency proceedings in 
the District Court related to the insolvency 
of a firm of which the judgment-debtor was a 
member and that the property sold was not 
the property of the firm but the exclusive 
property of Abdul Kadir, that the auction- 
purchaser was a purchaser in good faith and 
that neither section 47 nor Order: 21, rule 
90 of the Code of Civil Procedure had any 
application, On appeal, the District Judge 
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‘dismissed the same holding that Order 21, rule 
90 of the Code of Civil Procedure did not 
apply as there was no irregularity in publish- 
ing or conducting the sale. It was that 
matter which ultimately came up to this 
Court. The point that came to be considered 
by the Court is stated in the following conten- 
tions advanced on behalf of the appellant 
before the High Court. 


“Mr. Rosario contends (1) that after adjudi- 
cation no creditor isentitled to proceed 
against the person or property of the insol- 
vent, and that when it was brought to the 
notice of the Court by the Receiver that 
the- judgment-debtor had been adjudged 
an insolvent, the Court ought not to 
have proceeded with the sale; | 


(2) thatas a matter of procedure the Recei- 
ver in whomthe insolvent's estate vested 
on the making of the adjudication: order 
ought to have been made a party to the 
execution proceedings and that the sale 
is bad." Mr. Rosario has referred us by 
way of analogy to certain cases, Ramaswomi 
v. Bagiathil, which was followed in 
Krishnayya, v. Unissa B:gam? and Rayarappan 
"Nambiar v. Malikandi Aksth. Mayan?, 
-© where it was held that a sale held with- 
‚ Out bringing on record the legal repre- 
sentatives of the deceased . judgment- 
debtor is void or a nullity as against the 
representative of the judgment-debtors. 


The Bench proceeded to observe: 


"We think that the sale was altogether 
irregular and that the Court in holding that 
the sale after it had been brought to its 
n^tice that the judgment-debtor had been 
adjudged an insolvent, acted, if not without 
juvisdiction, at any rate with matetialirregu- 

 larity in the exercise of the jurisdiction of 
t^» Court. Section 34 (1) of the Provincial 
Insolvency Act provides that 


"Where execution of a decree has issued 

against the property of a debtor, no person 
. Shall be entitled to the benefit of the | exe- 
‚ cution against the Receiver except in respect 

of assets realised in the course of the execu- 
- tion by sale or otherwise before the date of 

the order of .adjudication.’ = 
————— eee 

1. (1888) I.L.R. 6 Mad, 180. 

2. (1891) I.L.R. 15 Mad. 399. 
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Thetermsofthesectionare quite clear and we 
think, must begiven effectto. In this case bot 

the sale and the realisation of the assets took 
place after the adjudication order was made. 
We are also of opinion that the judgment- 
debtor had at the time of the sale no right, 
title or interest which could be sold or vested 
in a purchaser and that, consequently the 
second respondent acquired no title as to the 
property which had passed to the Receiver on 
the adjudication order being made. See 
Raghunath Das v. Sundar Dasl, Mr. Narasimha 
Rao for the 2nd respondent relies on sub- 
clause 3 of section 34 ofthe Provincial Insol- 
vency Act which provides.that ‘a person who in 
good faith purchases the property of a debtor 
under:a sale in execution shall, in all cases 
acquire a good title to it against the Receiver." 


"Ihe corresponding provision in the present 
Act is section 51 (3). 


"It appears to us that a purchaser in good 
faith means a person who did not know at 
the time of thesale that the judgment-debtor 
was an insolvert, and could псї у the exer- 
cise of due diligence have discovered that 
an adjudication order had been made. 
The sale in this case was stayed at the in- 
stance of the Receiver and adjourned for a 
morth and a fresh sale proclamation was 
issued. It is difficult to believe that the 
auction-purchaser could have been uraware 
of the fact that the judgment-debtor whose 
property was sold had been declared an 
insolvent. 'The insolvency of Abdul Kadir 
must have been a matter of notoreity in 
Calicut where the property was sold and 
the purchaser must have been aware of it. 
Further, it is only the purchaser of the property 
of the ‘debtor’ who is protected but when the 
property had vested in the Receiver before the sale 
tt ceased in law to be the property of the debtor 
and hence section 34 has no application". 


(Italics ours.) 


4,- The next relevant decision of this Court is 
Mu'han Chettiar v. Venkitaswami — Naicker?. 
Venkatasubba Rao, J., observed: | 


““ТҺе question has really to be decided with 
reference to section 51, which has not 
been referred to in that judgment. (Subra- 





ања 


‚ 1. 22 M.LJ. 150: (1914) LL.R. 42 Gal, 72: 
41 LA. 251:1 L.W. 567 : A.LR. 1914 РО, 
129. 

2, (1936) LL.R. 59 Mad, 928. 


mania Aiyar v. Th» Official Receiver, Tanjore}. 
That section, after saying that an 
exacution—credit or is not entitled to the 
benefit of the execution unless the assets are 
realised by sale or otherwise, before the 
admission of the petition, goes on to say 
in sub-section (3): 


A person who in good faith purchases the 
property of a debtor under a sale in execu- 
tion shall in all cases acquire a good title 
to it against the receiver." 


9. The sale here contemplated must neces- 
sarily be that held after the admission 
of the petition, for, if it be a sale held 
previous to that, the exscution—creditor 
would become entitled even to the sale proceeds 
and the property would pass to the purchaser, 
independent of the question of good faith. 
Sib-section (3) therefor emeans, that although 
by reason of the sale being held after the 
admission of the petition, the decree-hclder 
gets no right to the proceeds, the purchaser 
in good faith nevertheless acquiresa good title 
to the property. Asa matter of construction 
(although this point does not now arise). it 
would follow that, even in regard to a sale 
held after the date of adjudication, a bona 
fide purchaser would under this sub-section 
be protected. This is the view taken, and in 
my opinion rightly, in Ramanatha v. Vijaya- 
raghavalu.2 The further question th.en rem:.irs, 
was the purchase made in good faith?-It has 
been contended for the ОВ ла] Receiver that 
no purchaser having knowledge of the 
debtor's insolvency can ever be treated as 
acting in good faith within the meaning 
of this section. For this position, the 
learned counsel relies upon  Azntharama Iyer 
у. Kuttimulu Kovilamma?, but I must respect- 
fully dissent from it. I think itis unnecessary 
to eaquire whether or not the purchaser here 
had notice of the debtor's insolvency; for, 
granting that he had notice, cculd it be said 
that there was want of good faith on his part 
when he purchased the property as a sale 
sanctioned by the Court? Two things have 
to bə noticed with reference to this decision. 
Tbe first is that the statement that is made 
in the sentence: ‘‘As a matter of construction 
(although this point does not now arise) it 
would follow that, even in regard to a sale 
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held after the date of adjudication, a bona fide 
purchaser would under this sub-section be 
protected." 


On the face of it, is admittedly obiter dictum 
because, the learned Judge himself says 
‘‘although this point does not now arise". 

econdly, the learned Judge, has dissented 
from the judgment in  Anantharama lyer v. 
Kuttimalu Aovilammal. That being a decision 
of a Bench of this Court, the Bench of which 
Venkatasubba Rao, J.,was a rember, having 
disagreed with the earlier Bench decision, 
should havereally referred the matter to a Full 
Bench and ought not to have dissented from 
that view leaving the subordinate judiciary 
without proper guidance.as to which decision 
they should follow. It is in view of this 
position only subsequent decisions treated 
this observation of Venkatasubba Rao, J., 
as merely obiter dictum. 


6. The question came to be considered by 
another Bench of this Court in Bachu Malli- 
karjuna Rao v. The Official Receiver, Kiüsina?, 
Burn, J.. referred to the arguments advanced 
on behalf of the appellant before the Court 
based on section 51 (3) and the decision in 
Muthan Ghettiar v. Venkitaswami Naicker3 and 
observed. 


**Now there is no doubta bout the all-embrac- 
ing character ofthe words in section 51 (3) 
of the Provincial Insolvency Act. It does 
expressly say that a person, who in good 
faith purchases the property of a debtor 
under а sale in execution shall in all cases 
acquire a good title against the Receiver. 
But it must.be bornein mind that section 51 
ofthe Provincial Insolvency Act comes under 
theheading‘‘Effectof insolvency on attendant 
transactions'*, and although ithas been point- 
edout by Willer, J. in Siotsami Odayar v. Subra- 
mania ÁAiyzr*,that section 52 in its presentform 
is entirely out of place under that heading 
it has never been suggested that section 51 
is out of place. It would seem to follow that 
section 51 can only govern transactions prior 
to insolvency, ?. e., prior to adjudication. 
If that is so, the words, ‘in all cases’ in section 





1. (1916) 30 M.L.J 611:3 L.W. 504. 


2. (1938) 1 M.L.J. 471: I.L,R. (1938) Mad. 
1063: A.I.R. 1938 Mad. 449. 
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51 (3) can only mean in all cases prior to 
adjudication for no part of this section can 
have any bearing upon transactions sub- 
sequent to adjudication. This aspect of the 
matter has been more fully discussed by my 
learned brother whose judgment I have 
had the advantage of reading, and with 
whom I am in agreement." 


7. Again it must be noticed that section 51 (3) 
deals with purchase of the property ofa debtor. 
Now upon adjudication, the property of an 
insolvent vests immediately in the Official 
Receiver, i. e., the property passes to the 
Official Receiver, and in so far as the judg- 
ment-debtor is concerned, there is no pro- 
perty of his which can be sold by the executing 
Court. This was very clearly stated by their 
Lordships of the Privy Council in the case of 
Raghunath Das v. Sundar Das Епті. The Judg- 
ment of Lord Parker states that in their Lord- 
ships? opinion the sale in that case was alto- 
gether ‘irregular and inoperative’. His Lord- 
ship goes on to state three grounds for this 
opinion : 


‘In the first place the property having passed 
to the Official Assignee, it was wrong to 
allow the sale to proceedatall. The judg- 
ment-creditors had no charge on the land, 
and the Court could not properly give 
them such a charge at the expense of the 
other creditors of the insolvents. In the 
second place -if proper steps bad been 
taken to bring the Official Assignee before 
the Court and obtain an order binding on 
him, and accordingly he was not bound 
by anything which was done. In the 
third place the judgment-debtors had at 
the time of the sale no right. title or 
interest which could be soldto or vested in 
a purchaser, and consequently the respon- 
dents acquired no title to the property.” 


It will Ъз seen that the first two grounds stated 
by Lord Parker relate to matters of procedure, 
viz. (i) the sale ought not have been allowed 
to go on and (ii) the sale should certainly 
not have been allowed to go on without 
notice to the Official Assignee. These clearly 
are the grounds on which their Lordships 
held the sale to be ‘irregular’, The third 
ground however is a matter of substantive 
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right. 'The right, title and. interest of the 
judgment-debtor having passed to the Official 
Assignee there was nothing left for the Court 
to sell in execution. That is why their’ Lord- 
ships say that the sale, besides being irregular, 
was, ‘Inoperative’. Then dealing with the 
controversy based on the decision in Muthan 
Chettiar у. Venkitaswami Naicker|, the lezrr.ed 
Judge proceeded to state:— 


8. The most recent case and the one most 
strongly relied upon by Mr. Satyanarayana 
Rao, is the case of Muthan Ghettiar v. Venkita- 
swami .Naickerl. That was a case of a sale 
held after the admission of the insolvency 
petition but before adjudication and it was 
decided that the sale was good as against 
the Receiver, Mr. Satyanarayana Rao relies 
upon certain observations made obiter by 
Venkatasubba Rao,J. The learned Judge 
considers that section 51 (3) applies to all cases, 
whether the sale is held before the adjudica- 
tion or after the adjudication. He holds 
that the Privy Council case of Raghunatha Das 
v. Sundar Das nhztri2, does rot apply because 
in the Indian Insolvency Act there was no provi- 
sion corresponding to section 51 (3) of the 
Provincial Insolvency Act. There is however 
no discussion by the learned Judge of what 
appears to me, I say it with great respect, 
to be the most weighty reason for the decision 
of their Lordships of the Privy Council, viz. 
that the insclvent’s property having vested in 
the Official Receiver upor. adjudication, there 
is nothing left which an executing Court can 
sell as the property of the debtor. ` 


9. After making the above observations 
the Bench followed the decision of the earlier 
Bench in Anantharama Iyer v. Kuttimalu Kovi- 
lamma3 Burn, J., went to the extent ofstating :— 


‘бо far as І am aware, there is no authority 
in this Court to the contrary and I am there. 
fore bound to follow it. I do so with 
greater readiness because, with due respect, 
I consider it to be altogether sound". 


10. In Annamalai Chettiar v. Lakshmanan 
Ghetttar*, Wadsworth, J., stated : 


m—————————————À——————— —— 
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**On this question it seems that the matter is 
concluded by a Bench decision reported in 
Mallikarjuna Rao у. Official Receiver, Kistna.! 
the learned Judges reading section 51 in the 
light of the heading ‘‘effect of insolvency 
оп antecedent transactions and holding 
that it has no relation to transactions 
taking place after the adjudication. This 
decision dissents from an obiter dictum of 
Venkatasubba Rao, J. in a case reported 
in Muthan Ghettiar v. Venkituswami Naicken.2 
I respectfully agree with the learned Judges 
-of the Bench that section 51, sub-section (3) 
-does not apply to a purchase in execution after 
the adjudication which vests the property 
in the Official Receiver. The next decision 
is that in Karamsetti Guruvioh v. V. Rangaiah,3 
That Bench observed: 


Тһе decision of King, J., dismissing the 
‘Second Appeal was based on the judgment 
of this Court in Mallikarjuna v. Official 
Receiver, Kistna,| where it was held that sub- 
‘section(3) of section 51 of the Provincial Insol- 
vency Act only applies to sales which have 
taken place before the order of adjudication. 
Learned counsel for the appellant admits 
that this decision is agairst him, as is also 
the decision of another Bench of this Court, 
namely that given in Anantharama Aiyar 
v. Kuttimalu Kovilamma.* He says, however 
that à contrary opinion was expressed by 
Venkatasubbarao, J. sitting with Cornish J., 
in Muthan Ghettiar v. Venkituswami Naicken2 
and in these circumstances he asks that the 
‘question be referred to a Full Bench. The 
judgment of Venkatasubbarao, Ј., іп Muthan 
Chettiar у. Venkituswami Neicken2 in so far 
as it deals with the question now under 
discussion , was entirely obiter, and the obser- 
‘vations of Venkatasubba Rao, J. were fully 
discussed in the judgment of Burn, J. in 
Mallikarjuna v. Official Receiver, Kisina.! We 
see no necessity for a reference to a Full 
Bench, especially, as the last mentioned 
case is supported by the Judgment of 
this Court in Anantharama Aiyar, v. Kutti- 
malu Kovilamma.* 


11. The next decision is that of a Full Bench 
-of this Court in Raghava Reddy v. Official 


І. (1938) 1 MLL.J. 471: 47 L.W. 785 : LL.R. 
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Assignee, Madras.|! The- Full Bench in that case 
observed: 


*"Divergent views have been expressed by 
the several High Courts on the question 
whether knowledge simpliciter of the pendency 
of insolvency proceedings on the part of such 
purchaser would render his purchase. any- 
the less entitled to the.protection given by 
section 53 (3) cf the Presidency Towns 
Insolvency Act. In OD. S. Maradi. v. 
M. T.Shimpi2 referring to the differing views 
expressed by the High Courts, Mudholkar, 
J. observed: 


It seems to me that considering the provi- 
sions ofsub-sections (2) and (7) of section 28 
of the Provincial Insolvency Act along with 
the provisions of sections 51 and 52 thereof 
the title of the Receiver to the property of the 
insolvent wouldrelate backfrom the date of 
adjudication to the date of the petition and 
the auction-purchaser at the sale held in 
execution of the decree against the insolvent 
would only get a title defeasible by the 
pM unless he was a purchaser in good 
aith. 


The conflict of views noticed in that case 
15 по less marked between the learned Judges 
of this Court itself. In Anantarama Iyer 
v. Kuttimalu Kovilamma3, 3t was observed that 
a purchaser in good faith meant a person 
who did not know at the time of the sale that 
the judgment-debtor was an insolvent, and 
could not, by the exercise of due diligence, 
have discovered that an adjudication had 
been made. That was a ease where the 
Court sale wasafter the adjudication. The 
view taken in that case that the protection 
afforded by section 51 (3) of the Provincial 
Insolvency Act, corresponding to section 53 (3) 
of the Presidency Towns Insolvency Act 
willnot be available to the purchaser once 
an adjudication had been made, was dissented 
from by Venkatasubba Rao, J. ad obiter dictumin - 
Muthan Chettiar v. Venkataswami Naicken*,‘“That 
view of Venkata Subba Rao, J. finds support 
in à recent Full Bench decision of the Andhra 
High Court in Srirangamma v. Narayanamma ,? 





1. (1964) 2 M.L.J. 168: L.L.R. (1964) 1 
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But it has not been' accepted by this Court. 
In Mallikarjuna Rao v. Official Receiver! Burn 
and Mockett, JJ, accepted the. decision in 
Anantharama . lyer v. Kuttimalu Kovilamma,* 
In a still later case, Guruviah v. Rangaiah 
Leach C.J., and Kuppuswami Aiyar, J., 
pointed out that the dissent expressed by 
Venkatasubba Rao, J. in Muthan Ghettiar v. 
Venkituswami* by way of obiter was incorrec 
and that Anantharama lyer v. Kuttimalu Kovi- 
lamma?, has been correctly decided. ` 


The principles that emerge by reference to 
the above decisions are: (1) This Court has 
been unanimously and repeatedly holding 
that section 51 (3) of the Act has no applica- 
jtton to an execution sale taking place after 
the adjudication. (2) The observations of 
Venkatasubba Rao, J., in Muthan Ghetizar, 
у. Venkit@swami Naicken* are only obiter dicta 
and even the learned Judge himself stated that 
the question did not arise in the case that was 
before the Bench. Subsequently, single Judges 
as well as Benches have also expressed the 
view that the observations of Venkatasubba 
Rao, J., are merely obiter dicta and the view 
expressed by that learned Judge was not 
correct. (3) Even when a Bench wasrequested 
to refer the question to a Full Bench on the 
ground that there is a conflict of opinion 
between the Judges of this Court in Anantha- 
ramc Iyer.v. Ruttimalu Kovilamma? and in. Muthan 
Chettiar у. Venkitaswami Naicken* the Bench 
declined to make a reference on the ground 
[that the observationsof Venkatasubba Rao, J. 
in Muthan Ghettiar v. Venkitaswami Naicken* 
were only obiter dicta and the said view was not 
correct. (4) This view of the Bench as well 
as the obiter dictum character of the obser- 
vations of Venkatasubba Rao, J. as well as 
the -incorrectness of that obiter dictum were 
affirmed by the Full Bench in Raghava Reddy 
v. Official Assignee, Madras? 




















12. It is against the background of this 
legal position, we have to consider the request 
of the learned counsel, for the appellant to 
refer the matter to a Full Bench. The learned 
counsel for the appellant contended that 
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several of the Courts have taken а different 
view, such as the Andhra, Pradesh High Court 
in Srirangammo у. JNarayanamma! referred 
to by the Full Bench in Raghava Reddy v. Official 
Assignee, Madras.2 We are clearly of the opi- 
nion that no such course is open to us for the 
following reasons. In the first place, an 
earlier Bench. of this Gourt declined to make 
a reference to the Full Bench on the ground 
that observations of Venkatasubba Rao, J. 
were only obiter dicta and those observations 
also were incorrect. Secondly, a Full Bench 
has affirmed that view and held that this 
Court had not accepted the view of Venkata- 
subba Rao, J. accepted by the Full Bench of 
_the Andhra Pradesh High Court in Sriran- 
gamma v. Narayanamma! Consequently, without 
ourselves differing from the earlier Bench 
decision in Guruvaiah v. Rangaiah? as well as 
the Full Bench decision in Raghava Reddy 
v. Official Assignee, Madras.2 We cannot make 
a reference to a larger Bench. We are 
of the opinion that having regard to this posi- 
tion, we' have to simply follow the earlier 
views ofthis Court and hold that the execution 
salein favour ofthe appellant which admittedly 
took place after the adjudication of Dhanda- 
pani Reddy as an insolvent cannot prevail 
and section 51 (3) of the Act will have no 
application to the case of the appellant herein. 


13. The result is the Letters Patent Appeal 
fails and is dismissed. 'There will be no order 
as to costs. ` 


R.S. 


— M—X — n ÓMi 


Appeal dismissed. 
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Ip. PARTHASARATHI 0. CHINNAPPAYAN (Ismail, C7.) 


IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


Present:—M. М. Ismail, G F., and S. Nainar 
Sundaram, FF. | "D 


V. Parthasarathi Appellant * 
0. | 
Chinnappayan and others Respondents. 


Стой Procedure Gode (V of 1908), Order 43, rule 1— 
Limitation Act (XX XVI of 1963), Article 116— 
Ex parte decree—Application by defendants to set 
aside ex parte decree —Gonditional order passed by 
trial Gourt on, 13th July, 1976 — Condition not 
complied with— Petition dismissed on Tth December, 
1976—Appeal by defendants against the. order dated 
7th December,1976— Plaintiff contending that appeal 
should have been filed against the order dated 13th 
July, 1976—Order dated Tth December, 1976 held 
to be appealable order and the appeal was within time. 


The plaintiff in a suit obtained an ex parte 
decree. The defendants filed an I.A. to set 
aside the ex parte decree. On 13th July, 1976, 
the trial Court passed the following order: 


‘Petition allowed on condition that the 
petitioner deposit Rs. 2,000/ towards the 
cost of the suit on or before 27th July, 1976 
failing which the petition shall 
dismissed. Callon 28th July, 1976.” 


3 
stand 


Thereafter, on 7th December, 1976, the trial 
Court passed the following order: 


"Condition not complied with. Petition 
dismissed.” ` 


Against the order dated 7th December,1976,the 
defendants filed an appeal. It was contended by 
the plaintiff that the appeal shouldhave been 
filed against the order dated 13th July, 1976, 
and if the period of limitation was calculated 
with reference to the order dated 13th July, 
1976, the appeal was barred by limitation. 


The learned Judge of the High Court who 
decided the appeal held that the appealable 
order was the one passed on 7th December, 1976, 
and, that the appeal was within time. On 
merits, the learned Judge found that the direc 


Ss SS, 


*L.P.A, No. 270f1980. , ` 181 June, 1980. 
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tion to deposit an amount of ‘Rs. 2,000 was. 
too onerous and therefore while setting aside 
the order without expressing ary opinion on 
merits, he remitted the I. A. itself back to the 
trial Court for fresh consideration апа 
enquiry. Against this order, the plaintiff filed 
the present appeal. 


Held: On the terms of the order dated 
13th July, 1976, which uses the expression 
"cal on 28th July, 1976", it is apparent 
that the Court had not finally disposed of the 
petition. If the petition had been finally dis- 
posed of on 13th July, 1976, itself, the Court 
would nothave passed an order on7th December, 
1976,dismissing the petition. The final order 
passed in the present case was the order that was 
passed on 7th December, 1976, which alone 
was the appealable order and therefore the 
appeal to the High Court was in time. 


[Para. 6.1 


As far as the opinion of the learned Judge 
that the direction to pay the sum of Rs. 2,000: 
was too onerous was concerned, there was no 
justification to take a different view particu- 
larly in view of the fact that the learned Judge 
had remitted the entire application beck to the 
trial Court for fresh consideration and enquiry 
which would necessarily involve that every 
question with regard to the I. A. merits would 
have to be gone into by the trial Court. 


[Para. 7.] 
Cases referred to:— 


Chintakayala Ramayya v. Mithinti Lakshmayya, 
(1944) 1 M.L.J. 387: I.L.R. (1945) Mad. 203: 
57 L.W. 292: A.I.R.1944 Mad. 383; Balarama 
Reddi v. Subbarama Reddi, (1953) 1 M.L.]. 40: 
А.Т.К. 1953 Mad. 360. 


Appeal under Clause 15 of the Letters Patent 
against the judgment and decree dated 
22nd June, 1979 of Venugopal, J., and 
made in A.A.O. No. 472 of 1978 pre- 
ferred to the High Court against the Judgment 
and order dated 7th December, 1976 and 
made in I.A. No. 27441 of 1975in O.S. No. 
855 of 1972, City Civil Court, Madras. 


R.S. Venkatachari, for Appellant. 
The Judgment of the Court was delivered by 


Ismail, CF.—TVhis is an appeal against the order 
of Venugopal, J., dated 22nd June, 1979, 
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allowing A. А.О. No. 472 of 1978. The 
appellant herein was the plaintiff in O. S. No. 
$55 of 1972 on the file of the City Civil Court, 
Madras. Án ex parte decree was passed against 
the respondents herein on 25th November, 
1975. The respondents thereafter filed I. A. 
No. 27441 of 1975 to set aside the ex parte 
decree. On 13th July, 1976, the Court 
passed the following order: 


“Petition allowed on condition that the 
petitioners deposit Rs. 2,000 towards the 
cost ofthesuiton or before 27th July, 1976 
failing which the petition shall stand 
dismissed. Call on 28th July, 1976.” 


‘Thereafter, on 7th December, 1976 the Court 
passed the following order :— 


“Condition not complied with. Petition 
dismissed." 


2, Against the order dated 7th December, 1976 
the respondents filed the A.A.O. in question. 
Опе of the points urged before the learned 
Judge by the appellant herein was that 
the appeal was barred by limitation because 
the appeal should have been preferred against 
the order dated 13th July, 1976 and not against 
order dated 7th December, 1976 and if the 
period of limitation is calculated with 
referencee to the order dated 13th July, 1976, 
the appeal was barred by limitation. 


3. The learned Judge, however, held that it 
was only the order dated 7th December, 1976 
that was the appealable order and not 
the order dated 13th July, 1976 and 
consequently the appeal was within 
time. On merits, the learned Judge 
found that a direction to deposit an amount 
of Rs. 2,000 was too onerous and therefore 
while setting aside the order without expressing 
any opinion on. merits, remitted the I. А. itself 
back to the trial Court for fresh considera- 
tion and enquiry. It is as against this order, 
the present appeal has been filed. 


4. On the question of limitation, the learned 
counsel for the appellant contends that there is a 
direct Bench decision of this Court holding 
that it is only the earlier order which is appeal- 
able and not the later order. Reliance was 
placed on a Bench decision of this Court in 
Ghintakaya 10 Ramayya and twelve others v. Mithinti 
Lakshmayyal; That was also a case where an 
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ex parte decree was originally passed and sub- 
sequently an application was filed to set aside 
the ex partedecree. The following headnote 
brings out the point that came to be decided 
itself in that case:— 


“On three applications to set aside three 
ex-parte decrees respectively the Court 
passed an order on 5th July, 1943 stating, 
inter alia : 


‘The petitioners to pay Rs. 100 for costs 
of the respondents irrespective of the result 
in the suits within fifteen days from this 
date. They shall also deposit costs of 
the suits as a condition precedent before 
the trial of the suits which are hereby 
restored to file and posted peremptorily 
to 26th July, 1943. In default, the petitions 
will stand dismissed with costs.” 


On 26th July, 1943, the Court further ordered: 


“А the direction given in the order on the 
said petitions is not obeyed, the order operates 
and the decrees passed already stand.” 


Held; 'The order of 5th July, 1943, was final 
and appealable. The further order of 26th 
July, 1943 merely recorded the legal posi- 
tion which had arisen from the non-fulfilment 
ofthe condition precedent by the petitioners." 


Having regard to the terms of the orders in the 
two cases, we are of the opinion that the said 
Bench decision will not applyto the facts of 
the present case. 


5. The order passed on 5th July, 1943, in the 
said Bench decision had set aside the decree 
and had restored the suit to the file and also 
posted the suit peremptorily for disposal to a 
future date, namely, 26th July, 1943. ‘The 
use of the expression ‘‘before the trial of the 
suits which are hereby restored to file" occurring 
in the order dated 5th July, 1943, makes it 
absolutely and abundantly clear that it is the 
order dated 5th July, 1943, which was the final 
and appealable order and not any other order 
which was passed subsequently. Further, the 
order of 26th July, 1943, merely recorded the 
legal consequence of the non-implementation of 
the conditions imposed by the earlier order and 
the learned Judges were very careful in not even 
stating that the petitions were dismissed. 
Consequently, the facts of that Bench decision 
have no bearing on the present case. 


6. The learned counsel for the appellant then 
brought to our.notice another judgment of 
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this Court in Balarama Reddi v. Subbarama Reddi 
and another, That was a judgment of 
Mack, J., who followed the Bench decision 
referred to above. Here again, the facts as 
stated in the judgment itself are as follows :— 


“This (the suit) was decreed ex parte on 
9th January, 1948. He (the-defendant) filed 
an application to set aside the decree on 
23rd January, 1948. On this an order was 
passed on 19th January, 1949, directing the 
decree to be set aside on certain conditions. 

- that Rs, 25/-was to be paid by 7th February, 
1949, and in default, the appli- 
cation was to be dismissed. The petition 
was called on 8th February, 1949 and the 
Court passed a further order ‘costs not 
paid, dismissed?." 


Here again, the facts of that case will not 
apply to the facts of the present case. In the 
present case, as we pointed out already, there 
is an additional direction in.the order dated 
13th July, 1976 to call the petition on 28th 
July, 1976. This very direction clearly shows 
that the Court deliberately and consciously 
kept the petition on file without finally dispos- 
ing it of. For instance, in the present case, 
if on 26th July, 1976 or.on ' 27th July, 1976 
had the respondents, filed an application for 
extension of time for the deposit of the 
amount, certainly the Court had the power 
to extend the time. On the other hand,ifwe 
read the order dated 13th July, 1976 
as the final order ultimately disposing of the 
I.A. itself, the Court would have no such 
power. We are not resting our conclusion 
on the ground that the Court should always 
reserve such a power. 
of the order dated 13th July, 1976 which uses the 
expression “‘callon 28th July, 1976", we are of 
the opinion that the Court jid not finally dis- 
posed of the petition. If the petition had been 
finally disposed of on 13th July, 1976, itself,the 
Court would not have passed an order on 7th 
December, 1976 dismissing the petition. Ifthe 
order dated 13th July, 1976 is construed to be a 
finalorder on the application, it will mean one 
` or the other of the following two things. One is 
that theapplication wasallowedon 13th July, 
1976 itselfin which event the respondents herein 
cannot be said to be aggrieved by the order 
except to the extent of the condition imposed, 
enabling them to prefer an appeal. If theappli- 
cation was allowed on 13th July, 1976 itself the 
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sameapplication cannot be subsequentlv dis- 


missed on 7th December, 1976. The other is that 
the application was dismissed on 13th July, 
1976 itself or automatically got itself dismissed 
on 27th July, 1976 when the respondents 
did not pay the amount and'inthat case, 
there could, not have been a subsequent 
dismissal of the very same application. If it 
is so construed, it will mean that the appli- 
cation was dismissed twice by the Court, once 
on 13th July, 1976 and again on 7th December, 
1976, and certainly such a result could not have 
been contemplated or countenanced. Therefore, 
we аге clearly of the opinion that the final 
order passed in the present case was the order} 
that was passed on 7th December, 1976 which 
alone was the appealable order and therefore 
the appeal to this Court was in time. 






7. As far as the opinion of the learned 
Judge that the direction to pay the sum of 
Rs. 2,000/ was too onerous is concerned, 
we do not see any justification to take a 
different view particularly in view of the 
fact that the learned Judge has remitted the 
application back to the trial Court 
for fresh . consideration and enquiry which 
will necessarily involve that every question 
which regard to the I. A. on merits 
will have to be gone into by the trial Court. 
In view. of this, the appeal fails and the 
same is dismissed. 


S. J. 


` “ 


Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE 
AT MADRAS, ; 


Pas;iexr:—G. Ramanujam and V. Sethuraman, jf. 


Steel Authority of India Limited 
Appellant* 


@. 


‘The Union of India owning Southern 
Railway, Madras-3 and another 


ee Respondents, 


The Trustees of the Port of Madras 
Appellant 


д. 


Hindustan Steel 


Limited, Madras and 
others 


Respondenis. 
and 


The Trustees of the Port of Madras, re- 
presented by its Chairman Appellant. 


47. 


The Hindustan Steel Limited, Madras 
Respondents. 


Indian Railways Act (IX of 1890), section 80— 
Madras Port Trust Act (Il of 1905), section 110— 
Garriage of goods through Railways from Durgapur 
to Madras Harbour — Gonsignee taking delivery 
rom Madras Port Trust—Shortage in delivery— 
Suit filed for recovery of the value of shortage— 
Madras Port Trust liable as destination railway— 
Suit however dismissed as barred by time under 
section 110 of the Madras Port Trust Act. 


H.S. Ltd., booked at Railway risk from Durga- 
pur a consignment of 18.750 metric tonnes of 
steel billets on 25th November, 1969 in a wagon 
to be delivered to it at Madras Harbour. 
‘This wagon arrived in Madras Harbour on 
13th December, 1969 with packing conditions 
disturbed. H. S. Ltd., requested for reweigh- 
ment before delivery. On reweighment, the 
‘consignment weighed only 10°136 metric tonnes 





* A.S. No. 311 of 1976 and S.A. No. 913 of 
1976; 796 and 1846 of 1977 respectively. 


18th March, 1980. 
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as against the R. R. Quantity of 18.750 metric 
tonnes, resulting in a shortage of 8.614 metric 
tonnes, the value of which was Rs. 25,637.24 
as per the invoice. H. S. Ltd., filed a suit against 
the Union of India, owning the Southern 
Railway and the Madras Port Trust. The trial 
Court held that the Madras Port Trust was 
liable as the destination railway, but the suit 
was dismissed as barred by limitation under 
section 110 of the Madras Port Trust Act. 
On appeal by the plaintiff. 


Held, that the Madras Port Trust being the 
destination railway, it is liable to meet the 
suit claim even though the plaintiff had not 
proved that loss or shortage of the goods 


„occurred when the goods were in movement 


in the Port Trust Railway. The Court below 
was right in holding that the suit was barred 
by limitation, under section 110 of the Madras 
Port Trust Act,. 1905. [ Para. 8| 


Cases referred to:— 


Trustees, Bombay Port v. Premier Automobiles Lid., 
(1974) 3 S. C. R..397: (1974) 48.C.C. 710: A.I.R. 
1974 S.C. 923; Madras Port Trust v. Home 
Insurance Company, Ltd., (1968) 2 M.L.J. 497: 
81 L.W. 594: LL.R. (1969) 1 Mad. 641: A.LR. 
1970 Mad. 48; Manicklal v. Trustees of the 
Port of the Madras, (1974) 87 L.W. 490. 


A. S. No. 311 of 1976. Appeal against the 
decree ofthe City Civil Court, (III Asst. Judge), 
Madras, dated 23rd July, 1975, and passed in 
O. S. No. 3209 of 1972. 


5. 4. №. 913 of 1976. Appeal against the 
decree of the City Civil Court (Principal 
Judge), Madras, dated 30th April, 1975 and 
passed in Appeal Suit No. 16 of 1975 preferred 
against the decree ofthe City CivilCourt (IX 
Assistant Judge) , Madras, dated 15th February, 
1974and passed in Original Suit No. 6036 of 
1972. etc. 


B. Rajagopalan, for Appellant. 

Р. S. Srisailam, for Respondent No. 1. 

R. G. Rajan, D. V. Sivagnanam and V. Muthu- 
swamy, for Respondent No. 2. 

The Judgment of the Court was delivered by 


arise out of 
filed by :the same consignee for 


Ramanujam 9.— ГҺеѕе appeals 
four suits 
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compensation against the railways for short 
delivery of the goods and the common ques- 
tions that arisein allthese appeals are:— 


(1) When the goods are carried by various 
railways, which of the railways is 
liable for the shortage ? 


Whether the suits so far as they relate 
to the Madras Port Trust will be barred 
by the provisions of section 110 of the 
Madras Port Trust Act, 1905? 


(2) 


A.S.No. 311 of 1976.—Hindustan Steel Limited, 
the plaintiff in O.S. No. 3209 of 1972 on the 
file of the City Civil Court, Madras, is the 
appellant herein. Hindustan Steel Limited, 
hereinafter referred to as the company, booked 
atrailwayrisk from Alloy Steel Plant, Durga- 
pur-8 „а consignment of 18.750 metric tonnes of 
Alloy Steel Billets and Rounds under railway 
invoice, dated 25th November, 1969, in a wagon 
to be delivered to it at Madras Harbour. The 
aforesaid wagon arrived in Madras Harbour 
on 13th December, 1969 with packing conditions 
disturbed. Hencethe plaintiff-company requested 
for re-weighment before delivery. On re-weigh- 
ment,the materials were found to weigh only 
10.136 metric tonnes of Alloy Steel Billets as 
against the R.R. quantity of 18.750 metric 
tonnes, resulting in a shortage of 8.614 metric 
tonnes of Alloy Steel Billets, the value of which 
was Rs. 25,637.24 as per the invoice. The 
plaintiff therefore filed the said suit against 
the Union ofIndia, owning the Southern Rail- 
way andthe Madras Port Trustas defendants 
1 and 2 for recovery of the said sum of 
Rs. 25,637.24, being the value of the shortage 
on the ground that the defendants are jointly 
and severally liable to the plaintiff to the said 
sum as the shortage had occurred as a result 
of the negligence on their part. Before filing 
the suit, the company had issued a notice 
under section 78 (5) of the Indian Railways 
Act, 1890,0n 30th January, 1970. It had also 
sent a notice required under section 110 ofthe 
Madras Port Trust Act, 1905 on 3rd March, 
1970. It further sent a notice under section 80 
of the Code of Civil Procedure on 30th 
November, 1971. 


3. The suit was resisted by the first defendant 
contending that it was not aware of the alleged 
re-weighment done by the Madras Port Trust 
atits premises, nor was any notice given to them 
before reweighment, that a wagon in question 
was correctly handed over to the Madras 
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Port Trust, Ее second defendant, that the 
second defendant had accepted the wagon, 
without any remarks, in sound condition and 
therefore the second defendant is estopped from 
contending. that the alleged shortage had 
occurred due to the negligence of the Southern 
Railway. It specifically denied any negligence 
or misconduct on its part and stated that it 
had exercised all reasonable care in the carriage 
of goods and it put the plaintiff to strict proof 
of the actual damage. Italso pleaded that the 
second defendant being the destination railway, 
it alone is answerable to the consignee 
for the shortage. The first defendant also 
pleaded that it being an intermediate 
railway, it is not liable to the suit claim 
unless damage is proved over the southern 
railway. 


4, The second defendant, the Madras Port 
Trust,resisted thesuit contending that a consign- 
ment said to contain 657 pieces of steel Billets 
and Rounds was despatched from Durgapur 
Steel Plant Exchange-yard, a statior on the 
Eastern Railway to Madras Harbour 1n a wagon 
and the said wagon arrived at MadrasHarbour 
on 13th December, 1969 with packing distur- 
bed, that the plaintiff alleging that substantial 
quantity had been pilfered en route, requested 
the Port Trust to deliver on weighment, that 
on re-weighment,it was found to weigh 10.136 
‘metric tonnes as against 18.750 metric tonnes, 
showing a shortage of 8.614 metric tonnes, 
that the deficiency was immediately notified 
by a telegram to the Eastern Railway, South 

Eastern, South Central and Southern Railways 
as per Indian Railways Conference Association 
Rules, calling upon them to accept liability 
for tke shortage noticed in the wagon, but 
that they had not so far signified of their accep- 
tance of liability, that so far as the Port ‘Trust 
is concerned, it had delivered the consignment 
in the same condition as received by it and as 

such there was no negligence or carelessness 
on its part, that it had taken as much care of 
the goods as a prudent man would take of his 
own goods in similar circumstances and that 

therefore the Port Trust is not liable to meet the 

suit claim in any event. The second defendant 

contended that in any event, the suit so far 

as the second defendant is concerned, is barred 

by limitation under section 1J0 of the Madras 

Port Trust Act, 1905. EE 


5. After considering the evidence, both oral 
and documentary, the Court below held that 
there was a short delivery of 8.614 metric tonnes 
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of the steel billets of the value of Rs. 25,637.24, 
that the Southern Railway the first defendant, 
being an intermediate railway and the shortage 
not having been traced to that railway, is not 
liable to meet the suit claim, arid that the Port 
Trust, the second defendant, being the destina- 
tion railway is liable to meet the suit claim. 
However it dismissed the plaintiff'ssuiton the 
ground that the suit is barred by limitation 
under section 110: of the Madras Port Trust 
Act, 1905. Aggrieved against the dismissal 
of the suit, the plaintiff has filed this appeal. 


6. In this appeal, the finding of the 
Court below that there was, infact а short 
delivery asalléged by the plaintiff, has not been 
. challenged by the respondents. We therefore, 
proceed on the basis that there was in fact a 
short delivery. The other finding ofthe Court 
below is that the first defendant being the inter- 
mediate railway wasit notliable to meet the 
suit claim, but the second defendant, which 
is the destination railway, alone is liable, 
is challenged by the Port Trust. The 
finding on the question of limitation, on the 
basis of which the suit came to be dismissed has 
been challenged by tke plaintiff. ` 


7. Section 73 of the Indian Railways Act, 
1890 imposes in general a responsibility for 
the loss, destruction, damage, deterioration 
or non-delivery in transit of goods delivered 
to the administration to be carried by railway, 
subject to the exceptions provided therein. 
Section 80 of the Indian Railways Act provides 
that a suit for compensation for loss, destruction, 
damage, deterioration or non-delivery of goods, 
may be instituted, if the goods were booked 
through over the railway of two or m.re 
railway administrations against tLatrailway ad- 
ministration,to which the goods were delivered 
for carriage or against the railway administra- 
tionon whose railway the destination station 
lies, or the loss, injury, destruction, damage or 
deterioration occurred, and such a suit is to be 
instituted in a Court having jurisdiction over 
the place at which the goods were delivered 
for carriage or over the place in which the 
destination station lies, or the loss, injury, 
destruction, damage or deterioration 
occurred. In this case, the goods were booked 
with the Eastern Railway, Calcutta, on 25th 
November, 1969, and they were carried by 
the Eastern Railway, South Eastern Railway, 
South Central Railway, Southern Railway 
and ultimately the Madras Port Trust Railway, 
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Under section 80 of the Indian Railways Act,a 
suitfor compensation has to beinstituted against 
the railway administration from which the 
goods were booked or the railway administra- 
tion on whose railway the destination station 
lies. The Eastern Railway which booked the 
goods has not been made a party to the suit. 
The suit has been filed only against the Southern 
Railway as well as the Port Trust Railway. 
Acccrding to the first defendant, the Madras 
Port Trust 1ailway isthe destination 1ailway and. 
thereforeit alone 15 liable to pay compensation 
for theshort delivery. According to the second 
defendant, however, though the Port Trust owns. 
the railway, it is not a railway administration 
as defined in the Indian Railways Act and 
therefore tne Southern Railway, the first defen- 
dant, alone is to be treated as the destination 
railway and made liable for tke suit claim. 
The question is, as between the first and 
second defendants, who is liable for the short 
delivery of the goods in this case and that 
question will naturally depend on the further 
question which among the defendants is the 
destination railway. The question as to which 
of the railways is the destination railway has 
loomed large because of the fact that tke 
plaintiff has not prc ved that the loss or shortage 
has occurred while the goods were in transit in 
any particular railway. As a matter of fact, the 
plaint proceeds on tle basis that the defendants 
are liable only as destination railways. It is not 
ip dispute that the gcods were taken delivery 
of by the plaintiff only from tre Рогі Trust 
railway and not from the Southern railway. 
Ifthe Port Trust railway isa railway administra- 
tion as defined in the Railways Act, then the 
Port Trust railway alone will be the destination 
railway. But, if as contended by the learned 
counsel for the Pert Trust, that Port Trust 
railway cannot be taken tc be a railway ad- 
miristration as defined in tle Railways Act, 
then the Southern Railway will be tbe destina- 
tion railway. The: question for consideration 
then is whether the Port Trust railway is a 
railway administration as defined in the Rail- 
ways Act. 


8. The Madras Port Trust constituted and 
functioning as a statutory autbority under the 
provisions cf tbe Madras Port 'Trust Act, 
1905, has been authorised toruna 1ailwav 
for certain purposes. Section 35 of the Madras 
Port ‘Trust Act, 1905,states that the Board of 
trustees may execute such works and provide 
such appliances as it may determine to be neces- 
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sary or expedient for the purposes of the Port 
and section 36 provides that such works and 
appliances may include. 


“(1) 


(2) railways, tramways, locomotives, rolling- 
stock, skeds, ware houses and other ac- 
commodation for passengers and goods and 
other appliances for carrying passengers 
‘and for conveying, receiving and storing 
eoods, landed, or to be shipped or ctler 
wise." 


Section 39 (1) provides that tbe Bcard skall, 
according to its powers, provide all reasonable 
facilities for and shall have power to undertake 
the following services. 
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(6) receiving, removing, shifting, transport- 
ing, storing or delivering goods brought 
within tbe Board's premises ; 


(c) 


(d) receiving and delivering, transporting 
and booking and despatcbing goods 
originating in the vessels in the port 
and intended for carriage by the neigh- 
bouring railways, or vice versa, as a rail- 
way company or administration under 
the Indian Railways Act, 1890.” 


~ 


Sub-section (d) of section 39 says that the Board 
shall, if so required by any owner, perform in 
respect cf his goods all or any other services 
mentiored in clauses (6) and (d) of sub-section 
(1), unless any of the services had been relin- 
quished by it under tke provisions of section 
41-A. Section 40 provides that tke responsibi- 
lity of the Board for the loss, destruction or 
deterioratior of the goods, of which it had 
taken charge, shall, subject to the other provi- 
sions cf the Act and subject also in the case of 
goods received for carriage by railway to the 
provisions of the Indian Railways Act, 18906, 
be that of a bailee under sections 151,152 and 
161 of the Indian Contract Act. Under these 
provisions, the Port Trust 1s in charge of receiv- 
ing, removing, shifting, transporting, storing or 
delivering goods brought into the Port premises 
and fur carrying on those services, it is autho- 
rised to own and run railways, tramways, loco- 
motives, rolling-stock, sheds, warebouses other 
appliances for conveying, receiving and storing 
the goods landed, or to be shipped or other- 
wise. The learned counsel for the Port Trust 
M L J—17 
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submits that having regard to the object of 
the Madras Port Trust Act, 1905, which is. 
to regulate, conserve and improve the Port 
of Madras, the Port Trust is expected mainly 
to carry passengers and also goods landed or 
to be shipped and is not expected to provide 
transport to the general public, who have 
nothing to do with the Port, and this appears 
to be clear from the provisions in section 
39 (d). Section 39 (d) of the Madras Port 
Trust Act atuhorises the Board to undertake: 
the service of receiving, delivering, trans- 
porting and booking and despatching originating 
in the vessels in the Port and intended for carri- 
age by the neighbouring railways, or vice versa, 
as a railway company or administration under 
the Indian Railways Act, 1890. Based on 
this provision, it is contended by the learned 
counsel on behalfof the Port Trust that only 
while receiving, transporting and booking 
and despatching the goods originating in the 
vessels inthe Port andintended for carriage by 
the neighbouring railways or vice versa the Port 
Trust could betreatedas arailwayadministra- 
tion and not in any other context. But the sub- 
mission of the learned counsel overlooks section 
35 (2), which says that the Port trust can own 
railways, tramways, locomotives and other 
appliances for conveying, and receiving goods 
landed or to beshipped or otherwise. According 
to this provision, the railway established and 
owned by the Port Trust may also be used for 
purpose of other than transporting the goods 
landed or to be shipped. The word ''other- 
wise" occurring in that provision clearly indi- 
cates that the railway owned by tbe Port trust 
can be used for purposes of transport of goods 
other than the goods landed or to be shipped. 
It is not, therefore, possible to agree with the 
learned counsel for the Port Trust that the Port 
Trust is not engaged in any services to goods 
other than to be shipped or to belanded. For 
deciding the question whether the Port Trust 
railway is a railway administration, for the 
purpose of section 80 of the Indian Railways 
Act, we have to look into the definition of 
"the railway administration" under that Act. 
“Railway” has been defined in section 2 (4) 
of the Indian Railways Act, 1890. As per the 
definition ‘‘railway’’ means, a railway, or any 
portion of a railway, for the public carriage of 
passengers, animals or goods. ‘‘Railway com- 
pany" is defined in section 3 (5) to include any 
persons, whether incorporated or not, who are 
owners or lessees of a railway or parties to an 
agreement for working a railway. The defini- 
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tion of. {railway company" is wide enough to 
includeany person, owning or runninga railway 
and this definition will therefore taken in even a 
statutory body like the Madras Port Trust, 
if it owns and runs a railway. Section 3 (6) 
defines ‘‘railway administration" as the carrier 
of the railway in the case if the railway is 
administered by the Government and in the 
case of a railway administered by a railway 
company, means the railway company. Ad- 
mittedly the Madras Port Trust owns and runs 
a railway, though its operations are confined 
within its premises. None-the-less, having re- 
gard to the fact that the railway 1s intended 
for the public carriage of passengers and goods, 
it wil come within the definition of 
railway and railway administration as 
defined in the Railways Act. Therefore, 
by virtue of operation of section . 80 of the 
Indian Railways Act, the Port Trust railway 
is to be taken as the destination railway, for, 
it is not disputed that the Port Trust railway, 
took charge of the goods from the Southern 
Railway and delivered the goods to the plaintiff, 
the consignee of the goods. ‘Therefore, it; has 
ito be held that the Port Trust being the destina- 
tion railway, it is liable to meet the suit claim 
jeven though the plaintiffhas not proved that 
{loss or shortage of the goods occurred when 
the goods were in movement in the Port Trust 
railway. The Court below is therefore right in 
holding that the second defendant alone is 
liable to meet the suit claim. 
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9. The next question that arises for considera- 
tion is whether the suit is barred by limitation 
under section 110 of the Madras Port Trust 
Act, 1905. Section 110 of the Madras Port 
‘Trust Act, 1905, is as follows:— 


**No suit or other proceeding shall be com- 
menced against any person for anything 
done, or purporting to have been done, in 
pursuance of this Act without giving to 
such person one month’s previous notice in 
writing of the intended suit or other proceed- 
ing, and of the case : thereof, nor after six 
months from the accrual of the cause of 
such suit or other proceeding." 


According tothis section, no suit shall be com- 
menced against any person for anything done 
or purporting to be done in pursuance of the 
Act, without giving to such person one month's 
previous notice in writing of the intended suit 
and of the cause thereof, nor after six months 
from the accrual of the cause of action for such 


suit. In this case admittedly the suit has been 
filed beyond six months referred to in section 
110 of the Act. It is, therefore, contended by 
the second defendant that the suit is barred by 
limitation. According to the learned counsel 
for the plaintiff/appellant a suit against a carrier 
like the second defendant for compensation 
for non-delivery or of short delivery of the 
goods can be filed within a periodof three 
years when the goods ought to be delivered, 
under Article 1l of the Limitation Act, 1963, 
and that the suit not being one for anything 
done/or purported to be done under the Port 
Trust Act, the limitation provided in section 
110 of the Madras Port Trust Act will not 
apply. We are not inclined to accept this con- 
tention of the learned counsel for the appellant 
for the reasons, which we have already 
given above in connection with the Board’s 
power to own and run railway. We have 
held that the Port Trust in owning and running 
a railway is performing one of the functions 
assigned toit under the Act, and, therefore the 
shortage alleged being with reference to one 
of its duties as a carrier, the suit for compensa- 
tion should be taken to be in connection with 
an Act done by the Port ‘Trust under the provi- 
sions ofthe Madras Port Trust Act. 


10. In Trustees Bombay Port v. Premier Automobiles 
Limited! ,theseope of section 87 of Bombay Port 
Trust Act,1879,which corresponds to section 110 
of the Madras Port Trust Act, 1905, came up for 
consideration. In that case, a consignment 
of 53 bundles of mild steel plates despatched 
by a Japanese exporter to be delivered at the 
Port of Bombay was short delivered by one 
bundle on 19th September, 1959. The consignee 
demanded the missing bundle. But he was 
being assured that search for the missing burdle 
was in progress. Ultimately the plaintiff filed 
a suit for compensation after six months from 
the date of delivery. The Port Trust raised 
among other defences the plea of limitation. 
This plea was ultimately upheld by the Supreme 
Court on the ground that where a statute 
imposes a duty, the omission to do something 
that ought to be done in order completely 
to perform that duty, or continuing to have 
any such duty unperformed, amounts to an 
act done or intended to be done within the 
meaning of a statute which provides a special 
period of limitation for such an act, and that 
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1. (1974) 3 5.C.R. 397: (1974) 4 S.C.G. 710: 
A.I.R. 1974 S.C. 923. 
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section 87 will stand attracted not merely 
when,an actis committed, but also when an 
omission occurs in the course of the perfor- 
mance of that act. In Madras Port Trust v. 
Home Insurance Gompany Limitedl, the scope of 
section 110 of the Madras Port 'Yrust Act 
came to be considered. In that case also, a 
suit was filed by the consignee for compensation 
for short delivery, after the period of six months 


referred in section 110. One of the questions 


urged by the consignee was that the shorter 
period of limitation provided under section 110 
will apply onlyin respectofcompulsory services 
rendered by the Port’ Trust and not in respect 
of optional services, which the trustees may 
undertake in their discretion. A Division 
Bench of this Court pointed out that when the 
Board took charge ofthe goods under section 39 
ofthe Madras Port Trust Act, the responsibility 
of the Board for the loss,destruction or deterio- 
ration of the goods of which it has taken 
charge under section 40 is that ofa bailee under 
sections 151,152 and 161 ofthe Indian Gontract 
Act, that the Board as a bailee is bound to 
take as much care of the goods bailed to it, 
as a man of ordinary prudence under similar 
circumstances will take care of his own goods, 
that the loss or damage. of the goods entrusted 
toa baileeis prima facie evidence of negligence, 
that a breach of the statutory duty as well as 
an omission to perform a statutory duty, would 
both fall under the protection given by the 
provisions of section 110, that the Board's 
default in delivering the goods is closely con- 
nected with what the Board has to do in the 
matter of receiving, removing, shifting, trans- 
porting, storing or delivering the goods brought 
within its premises and that therefore any action, 
which is called for will properly be covered 
by the words ‘‘anything done or purporting 
to be done in pursuance of the Act", that the 
language is of sufficient amplitude to cover even 
the class of functions for which no duty 1s cast by 
section 39 (1) but only power is given to under- 
take, that though the duty undertaken by the 
Board is not an obligatory one, the protection 
of section 110 will still be available as what 
was done was only in pursuance of the Act, 
and that,therefore, once the Board assumes and 
undertakes a function under the Act, whether 
optional or obligatory, it can call in aid the 
protection afforded under section 110. The 


wa 
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Court also pointed out that where there is a 
special period of limitation having its own 
starting point, the Court is bound to apply 
it notwithstanding any inconvenience that may 
arise from its literal application. 'The above 
decisions clearly support the stand taken by the 
Port Trust that the present suit, having been 
filed more than six months, is barred by limi- 
tation. Thelearned counsel for the respondents 
will, however refer to a decision of Ismail, 
J. (as he then was), in Manicklal v. Trus- 
tees of the Port of the Madyasl. On a close 
perusal of the judgment, we are of the 
view that it cannot be of any assistance 
to the appellant here. That was a case of 
demolition by the Port Trust of a building 
erected by a licencee within the Port premises 
and the licencee claiming compensation arising 
out of such demolition. The Court took 
the view that the demolition of the licencee's 
superstructure by the Port Trust authorities 
cannot be said to be anything done or purport- 
ing to have been done in pursuance of the 
Madras Port Trust Act,so as to attract the 
application of section 110 of the Act. Thus 
the case related only to an act, which was not 
done under the provisions of the Act and 
therefore, it was rightly held that section 110 
was not attracted. We are, therefore, cf the 
view that the Court below was right in holding 
that the suit was barred by limitation. The 
appeal has therefore to be dismissed and it is 
dismissed accordingly but without costs. 


11. S. A. №. 913 of 1976.—1n this appeal, 
the appellant is aggrieved against the dismissal 
of its suit, claiming compensation for short 
delivery on the ground that it is barred by 
section 110 of the Madras Port ‘Trust Act. 
The facts in tFis case are more or less similar 
to the facts set out in A. S. No. 311 of 1976 and 
tte consignee is also the same. The Court 
below bas specifically found the shortage 
alleged bv the plaintiff had been established, 
but that the first defendant, Southern Railway 
is not liable on the ground that it is an inter- 
mediate railway and that the Port Trust is 
alone liable for the shortage being the destina- 
tion railway but that the suit was against the 
Port Trust is barred in view of section 110. 
For the reasons given by us in A.S. No. 311 of 
1976, this appeal has also to be dismissed and 
itis dismissed accordingly with cests. 





1. (1974) 87 L.W. 490. 
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12. S. A. №. 796 of 1977.—In this appeal, 
the Port Trust, is the appellant. In tbis case, 
the Court below bad held that the suit, though 
filed after a period of six months referred to in 
section 110 of the Madras Port Trust Act, 
Wasintime. Aggrieved against thesaid finding 
of the Court below, the Port Trust has come 
before us. For tne reasons given by.us in 
A.S. Ne. 311 of 1976, any suit for recovery of 
compensation against tre Port Trust in respect 
of any act done or purporting to have been 
done under the Port Trust Act has to be filed 
within a period of six months from the date 
of the cause of action. Therefore the finding 
ofthe Court below that the suit was nct barred 
by limitation cannot be accepted. Following 
our reasoning in A.S. No. 311 cf 1976 we Fave 
to hold that the suit as against the Port Trust 
having been filed more than six months after 
thé cause of action is barred by time. But 
fortunately for the plaintiff in the suit, it has 
impleaded by way of abundant caution all 
therailways through which the goods passed and 
the Eastern Railway, which istke originating 
railway has been impleaded as a third defendant 
in the suit. Having regard to the provisions 
in section. 80 of the Indian Railways Act, the 
consignee can claim compensation for the short 
delivery either as against the originating railway 
or against the destination railway. In this 
case, the suit as against the Port Trustrailway, 
wnick according *o us is the destination railway, 
has been held not liable in view of tbe bar 
contained in section 110 of the Madras Port 
Trust Act. But tbere is no bar for the grant 
of decree to the plaintiff as against.the third 
defendant, tbe originating railway. Order 
41, rule 33 of the Code of Civil Procedure 
will enable this Court to give relief to a respon- 
dent as against a co-respondent in the appeal. 
Rule 33 of Order 41 of the Code of Civil Pro- 
cedure, enables the appellate Court to pass 
any decree which ought to have been passed 
by the trial Court. The illustration to that 
rule will clearly indicate that in a suit against 
both the defendants, ifa decree is obtained by 
the plaintiff against one and if the appellate 
Court feels that the decree should have been 
passed only against the order defendant, the 
appellate Court can pass a decree against the 
other defendant. In tris view of the matter, 
wbile setting aside the decree of the trial Court 
passed against the Port Trust in favour of the 
plaintiff we grant a decreein favour of the plain- 
tiff as agairst the Eastern Railway, the third 
defendant as prayed for'in tbe suit with 
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costs. ‘This second appealis therefore allowed. 
and the decree ofthe lower Appellate Court 
is modified. There will, however, be no 
order as to costs. ' 


13. 5. А. No. 1846 of 1977.—In. this appeal, 
both the Courts below have passed a decree 
againstthe Port 'Trustas the destination railway: 
as the suit has been found to be in ‘time. 
The Port Trust is challergirg the decree on 
the ground that it canrot be ireated as the 
destination railway. We have already held. 
in A.S. No. 311 of 1974 that the Port .Trust 
will be the destination railway and that there-- 
fore the suit has rightly been filed against 
the Port Trust railway. In this case, the 
Port Trust has not challenged the finding of 
the Courts below that-there was a shorrage.. 
In fact, the Fort Trust cannot ‘challenge the 
factum of shortage as it has granted a certifi- 
cate to the plaintiff consignee, noting the 
shortage at the time of the delivery. The 
only question is to which of the railways 
through which the gocds were carried is liable 
for the short delivery. According to -the 
Port Trust, even in spite of section 80 of tke 
Indian Railways Асі, the Port Trust establishes 
by positive eviderce that it kes rot acted 
negligently and, that the loss or damege had 
not occurred while ihe goods were carried -by 
it, it will not be liable to meet the plaintiff's 
claim, andin such case ile plaintifi czr. pro- 
ceed only against the originating railw2y. 
The learned counsel refers to Exhibits B-4, B-5- 
and B-6, which are letters sent by the Fort 
Trust to the Eastern Railwzy, intime tir gike 
shortage and asking the Eastern Railwzy io 
meet the plaintiff’s claim and conterds that 
having regard to the fact that the Port Trust 
had delivered the goods, which it has actually 
taken charge of, the plaintiff can proceed only 
against the originating railway or the railway 
in which the actual loss had occurred. These 
exhibits indicate that so far as the Port ‘Trust 
was concerned, it has delivered the goods, 
which it had actually taken charge of from. 
the Southern Railway,.and that at the time of 
its handling the goods, it found that the packing 
has been tampered, while the goods were in 
transit with the other railways. The complaint 
of the learned counsel for the Port Trust is 
that the relevancy of these documents has not 
been considered by the Courts below and 
that in the interests of Justice has to 
be considered afresh in the light. of the- 
above documents by the lower appellate 
Court. Aperusalofthe judgment ofthe lower 
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appellate Court indicates that it addressed 
itself only to the question as to whether the 
Port Trust is a railway administration and 
having held that the Port Trust is a railway 
administration, it proceeded to hold it is liable 
for the suit claim as the destination railway. 
It was not, however, referred to the documents, 
Exhibits B-4, B-5 and B-6 filed by the Port 
‘Trust for the purpose of showing that the 1055 
or shortage had not occurred while the'goods 
were in its charge. Since, we are of the view 
that the relevancy of these documents has not 
been considered by the lower appellate Court, 
the matter has to be remitted to it for fresh 
consideration. ' 


14. This second Appeal is therefore allowed 
andthe matter is remitted to the lower appellate 
‘Court for fresh consideration of the question 
of the second defendant's liability in the light 
of the documents Exhibits B-4 to B-6. "There 
will, however, be no order as to costs. 


S. J. 





A.S.No. 311 of 1976 dismissed. 
S.A.No. 913 of 1976 dismissed. 
S.A.No. 796 of 1977 allowed. 
S.A.No. 1846 of 1977 allowed. 
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IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


Present: М. M. Ismail, CF., and M. А. Saihar 
Sayeed, f. 


The Management of Machine Too!s and 
Ancillaries Casting (P.) Ltd., Madras 


Appellant 


v. 


The Additional Labour Coart, Madras 
and others ` | Respondents. 


Model Standing Orders, Order 17 (4) (c) — Domes- 
tic Enquiry—Dismissal of employee—Domestic en- 
quiry fair and proper — Show cause noiice why 
punishment of dismissal should not be imposed, not 
given to the employee—Order of Labour Court 
setting aside dismissal and directing reinstatement 


—Order upheld. 


Held, that the order of dismissal passed in 
the present case after a domestic enquiry 
without giving an opportunity to the employees 
as contemplated in Order 17 (4) (c) of the 
Model Standing Orders is irivalid and therefore 
the Labour Court was justified in setting aside 
tre same. [Para. 5.] 


Even assuming that the Labour Court should 
conduct an enquiry with regard to the proposed 
punishment and cannot straightway direct 
reinstatement, no request had been made to 
the Labour Court by the appellant in this 
behalf. [ Para. 6.] 


Cases referred to: 


Mrs. Lakshmiratan Cotton Mills Go: Ltd. v. 
v. lits Workmen, (1975) 2 Lab. L.J. 174: 31 
Fac. L.R. 31: 47 F.J.R. 350: (1975) Lab. Т.С. 
1204: A.I.R. 1975 S.C. 1689; Oriental Textile 
Finishing Mills v. Labour Gourt, (1972)2 S.C. . 
484: (1972) 1 S.C.R.. 490: A.I. R. 1972 8.C. 277; 
Delhi Cloth and General Mills Go. Lid. v. Fudh 
Budh Singh, (1972) 2 S.C.]. 347: (1972)1 Lab. 
L. J. 180: (1972) 3 S.C.R.. 29: A.I.R. 1972 S.C 
1031. 


Appeal under clause 15 of the Letters 
Patent against the order of Mr. Justice 





* W.A. No. 210 of of 1977. 
18th August, 1980. 
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Mohan, dated 6th August; 1976 and made in the 


exercise ofthe Special Original Jurisdiction of 
the High Court in W. P. No. 2881 of 1973 
presented under Article 226 ofthe Constitution 
of India to issue a writ of certiorari, calling 
for the records in I.D. No. 159 of of 1971 on 
the file of the Labour Court, Madras and quash 
its award at 9th March, 1973 published in 
Supplement to Part II, section 1 of the Tamil 
Nadu Gazette dated 21st March, 1973. 


K. R. Vijayakumari, for Appellant. 
P. К. Gopalaraju,for Respor.dents 2 108. 


The Judgment of the Court was delivered by 


Ismail, CF. — This is an appeal against the 
order of Mohan, J. dated 6th August, 1976 dis- 
missing Writ Petition No. 2881 of 1973 filed 
by the appellant herein. The matter lies 
within a very narrow compass. Respondents 
2 to 9 were the employees of the appellant 
herein and their services were terminated. 
The non-employment of those persons was 
referred to the Additional Labour Court, 
Madras. The Additional Labour Court by its 
award dated 9th February, 1973 directed 
reinstatement of the respondents 2 to 9. To 
quash this award, the writ petition was filed 
and the writ petition having been dismissed, 
the present appeal has been filed. 


2. The Labour Court as a fact found that 
the domestic enquiry was fair and proper. 
Nevertheless it held tbat the dismissal was 
invalid on tke ground that a notice to show 
cause why tbe punishment of dismissal should 
not be imposed on the respondents 2 to 9 was 
not issued to them before passing the orders in 
question as required by Order 17 (4) (c) of the 
Model Standing Orders applicable to the 
appellant's concern as contained in the Tamil 
Nadu Industrial Employment (Standing Orders) 
Rules, 1947. 1615 admitted thatin this case 
there is no registered standing orders and con- 
sequently it is the Model Standing Orders that 
will apply to the appellant herein. Order 
> 7(4) (с) of tre Model Standing Orders, reads 
as follows: 


“If on tbe ccnclusicn of the enquiry or, 
as tł e case may be, ofthe criminal proceed- 
ings, the workman has beenfound guilty of 
tbecharges framed against him and it is consi- 
dered,after giving the workman concerned, а 
reasonable opportunity of making represen- 
tation on the penalty proposed, that an order 


.; THE MADRAS LAW JOURNAL REPORTS 


t1981 


. of dismissal or suspension or fine or stoppag 
of annual increment or reduction in rank 

: would meet the ends of justice, the employer 
shall pass an o1der accordingly". 


There are more tban cne provisos to this order 
and it is unnecessary tc refer to tk ose/provisos. 


3. Admittedly, after the domestic enguiry 
was Over, no Opportunity as contemplated in 
Order 17 (4) (с) of the Model Standing Orders 
was given to respondents 2 to 9. It is in view 
of this only that the Labour Court held that 
the crder of dismissal was invalid ard the 
workmen were entitled to reinstatement. Itis the 
correctness of this conclusion that is challenged 
before us. 


4. The learned counsel for the appellant 
contended that even though the appellant 
may be bound by the Model Standing Orders 
as a contract between the appellant and its 
employees, an Industrial Tribunal er Labour 
Court is not bound by the Model Standing 
Orders and its jurisdiction is wide, and conse- 
quently, even when the Labour Court comes 
to the conclusion that the opportunity contem- 
plated by Order 17 (4) (c) ofthe ModelStanding 
Orders was not given to respondents 2 to 9, 
it was fcr the Labour Court to give such an 
opportunity to find out whether the order of 
dismissal was prcper or not. The Supreme 
Court had occasion to consider a Model Star.d- 
ing Order similar to the one in tke present 
case in Mls. Lakshmnatan Cotton Mills Go., 
Ltd., о. Its Workmznl. After referring to Standing 
Order 26, Clause (c) whick provides that 
where it 1s proposed to inflict the punishment 
cf dismissal for any misconduct, the workman 
shall be given notice in writing to show cause 
within a specified period why the proposed 
punishment may not be awarded and along 
мир such notice he shall be given а сору of 
tbe findings of the enquiring officer on the 
charge or charges, the Supreme Court observed 
as follows: 


“Tris clause clearly contemplates a notice 
to be given to the workman for tł e purposes 
of enabling him to show cause within 
a specified period as to why tke proposed 
punishment of dismissal should not be 
inflicted on him. The notice is required to 








I. 3] Fac. L.R. 31: 47 F.J.R. 350: (1975) 
Lab.I.C. 1204: (1975) 2 L.L.J. 174: ALR. 1975 
S.C. 1689. 
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. begivennot as а mere idle formality; it has 
a meaning and a purpose. It is intended to 
provide an opportunity to the workman 
to show causeagainst the proposed punisk- 
ment of dismissal. The workman may show 
that the findings of the enquiring officer are 
not justified on the evidence on record or 
that even if the findings are justified, they 
do not warrant the extreme penalty of dis- 

 missal from service having regard to the 
nature or gravity.of the misconduct, the 
past record.of tbe workman and any cther 
extenuating circumstances. The notice must, 
tberefore, give a reasonable opportunity 
to tre wcrkman. That is a ‘condition pre- 
cedent which must be satisfied before an 
order uf dismissal can be validly passed by 
tre employer.” | 


5. Having regardtothese observations ofthe 
supreme Court, itis clear that the order of 
dismissal passed on respondents 2to 9 in the 
presentcase without givirg an opportunity to 
them as contemplated in Order 17 (4) (e) of 
the Model Standing Ordersis invalid and 
therefore tbe Labour Court was justified in 
setting aside the same. ` 


6. However, tne learned counsel for the appel- 

lent contends thatthe decisicnofthe Supreme 
Court dces not mean that the respondents 
2 to 9 can be straightway reinstated and that 
the Labour Court must itself conduct an en- 
quiry even with regard to the proposed punish- 
ment. For this purpose, the learned counsel 
relied on paragraph 11 of the same jugdment 
of the Supreme Court to wrich we have drawn 
attention. In that paragraph, the Supreme 
Court referred to its two earlier decisions in 
Oriental Textile Finishing Mills, Amritsar v. 
Labour Court, Fullundur and others! and Delhi 
Cloth and General Mills Co., Lid. v. Ludh Budh 
Singh2, and observedas follows :— 


"It was for this reason that in the present 
case theappellant made theapplication dated 
12th March 1973 praying thatiffor anyreason 
the Industrial Tribunal wasinclined to take 
theview that the domestic enquiry held bythe 
appellant was improper or not according to 
lew, the appellant should be given an оррсг- 


1. (1972) 2 S.G.J. 484: (1972) 1 S.G.R. 490: 
A.I.R. 1972 S.C. 277. 

2. (1972) 2 S.C.J. 347: (1972) 1 L.L.J. 180: 
(1972) 3 S.G.R. 29; A.I.R. 1972 S.C. 1031; 
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. tunity to proveits сазе оп meritsand for that 
purpose file and prove additional documents. 
This was clearly a request to the Industrial 
‘Tribunal to try the issue as to ‘the validity 
cf the domestic enquiry as a preliminary 
issue and if the finding on tbis preliminary 
issue was against the appellant, to give an 
opportunity to the appellant to adduce 
evidence for the purpose of establishing that 
the orders of dismissal were justified. Now, 
the question as to what is the procedure 
to be followed by tte Industrial Tribunal 
when such a request is made by the em 
ployer, came up for consideration before 

this Court in Delhi Cloth @ General Mills 
Go., Ltd. v. Ludh Budh Singh. — | 


6. In this case, there was no such request; 
made by the appellant herein before the 
Labour Court, even assuming that on th 

basis of any such request, the Labour Court 
can take further action. In view of this, the 
above decision is not ofany assistance to support 
the contention of the learned counsel for tke 
appellant that merely on the finding that there 
is infraction of Order 17 (4)(с) of tte Model 
Standing Orders, respondents 2 to 9 were not 
entitled to be reinstated. The writ appeal 
therefore fails and the same is dismissed, 
There will be no order as to costs in this 
appeal. | 


R. S. Writ appeal dismissed. 


4 


——————є———.———_—— 


1. (1972)285.С6.]. 347: (1972) 1 L.L.J. 180 
(1972) 3 S.G.R. 29: A.L.R. 1972 S.C. 1031. 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 
Present:—M. M. Ismail, Cj 
Sundaram, J. 


Kuppana Chettiar and another 
.. Retttioners* 


and Nainar 


v. 

K. Ramachandran Respondent. 
and 

Nanjappa Chettiar and others .. Petitioners 
3. 

K. Sebba Кас Resbondent. 


Tamil Nadu Cultivating Tenants, Protection Act 
(XXV of 1955), sections 3 (4) (а) and 6-B 


Cultivating  Tenant—Petition for eviction by 
landlord — Allegation of wilful default’ in 
payment of  rveni— Tenant agreeing to pay 


the arrears of rent on or before a particular 
date—Foint endorsement by landlord and tenant- 
‘Order passced by the Authorised Officer in terms of 
the joint endorsement—Fatlure to deposit to result 
in eviction order being passed—Durection not com- 
plied with—Eoiction order passed—Revision against 
the order —Interim stay of execution of the order of 
eviction asked for—Conditional order passed —C'ondi- 
tion complied with—Effect of compliance of the con- 
ditional order. 
In the instant case the Authorised Officer 
passed by the order of eviction under 
section 3 (4) (b) of the Act on the 
failure of the tenant to deposit the rent 
within the time specified by the earlier order. 
From this point of view, the order of the Autho- 
rised Officer is unexceptionable. Asa matter 
-of fact, the petitioners did not make any com- 
plaint against the order of the Authorised Offi- 
‚сет on the merits. So longas the order of the 
Authorised Officer is unexceptionable and is 
not vitiated by any one of the factors 
„enumerated in section 115 ofthe Code of 
Civil Procedure, the High Court will have no 


jurisdiction to interfere with that order. 
[ Para. 23.) 


The fact that, during the pendency of the Civil 
Revision Petitions the tenant applied for and 
obtained orders of interim stay of the execu- 
. tion. of the order of eviction on condition of 
the deposit of the rent and did not deposit 
the rent, will not in anyway invalidate the 
order passed by the Authorised Officer. The 

uestion that has to be considered 1n respect 
.of default is, not with reference to any date 
subsequent to the order of the Authorised Offi- 


ж С В.Р. Nos. 2113 and 2142 of 1979. 
Gth August, 1980. 
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cer but with reference to the date fixed by him 
prior to his passing the order ofeviction. The 
section itself contemplates the Revenue Divi- 
sional Officer giving an opportunity to the 
tenant to deposit the arrears of rent within 
such time as he considers just and. reasonable 
and only ifthe cultivating tenant fails to deposit 
the same as directed, the Revenue’ Divisional 
Officer can pass an order for eviction, and in 
terms of an earlier order either independent 
or conditional. In view of this, the default 
contemplated by the statutory provision is 
one Occurring and existing on the date of 
passing of the order for eviction by the Revenue 
Divisional Officerhimself and not at any stage 
subsequent to the said order. If the culti- 
vating tenant does not deposit the rent as direc- 
ted, default has occurred and there is no ques- 
tion of that default being cured or wiped out 
by the tenant depositing the rent pursuant to 
any interim order ofstay and anysuch deposit 
made during the pendecny of theproceedings 
in the High Court will be in compliance with 
the interim order of the High Court and can 
never be a deposit in compliance with the 
original order of the Revenue Divisional Officer. 
Asa matter of fact, the High Court is not con- 
cerned, in such proceedings with the original 
default committed by the cultivating tenant in 
payment of the rent to the landlord. It is 

ecause of this original default, the Revenue 
Divisional Officer directs the tenant to deposit 
the rent in the civil Court before a particular 
date and the subject-matter of the civil revi- 
sion proceedings in the High Court therefore 
will not be the original default, but only the 
failureofthetenanttocomply with the decision 
of the Revenue Divisional Officer. Once that 
failure is admitted the consequential order 
of the Revenue Divisional Officer is unexcep- 
tionable; there will be no occasion for the High 
Court to give ап opportunity to the cultivating 
tenant to comply with the original direction 
of the Revenue Divisional Officer to deposit 
the amount, because the original order no 
longer stands and the orderhas worked itse'f out 
in theform of a final order of eviction, which 
on merits is not challenged. If the matter is 
understood in this manner, certainaly any de- 
posit made by the tenant in terms of the interim 
order of stay passed bythe Court stating the 
execution of the order for eviction passed by 
the Authorised Officer can never be tantamount 
to compliance with the conditional order passed 
by the Authorised Officer. [Para. 24.] 


M. Vaikkaran v. Nallathammal, (1972) 2 
2M.L.J. 17, overruled. 


1j E EUPPANA QHETTIAR 2. RAMAGH ANDRAN 


‘Cases referred to:— 


M. Voikkaran v. Ssllithamnal, (1972) 2 M.L.J: 
17; Rint Гут у. Sundirisa Ponnaapoondar, (1966) 
2 M.LJ. (S.C) 78: (1966) 2 SCJ. 
756: (1966) 2 An W.R. (5.С.) 78: (1966) 3 
S.C.R. 474 : ALR. 1966 S.C. 1431; Даш 
Moopinar v. Ramamoorthy Iyer, (1967) 1 M.L.J. 
287; Aravamudha Ghettiar v. М. Abdul Khader 
Rowther, (1952) 2 M.L.J. 492 : А.Т.К. 1953 
Mad. 268. 


Petition under . section 6-B of Tamil Nadu 
Cultivating Tenants, Protection Act XXV of 
1955 praying the. High Court to revise the 
order ofthe Authorised Officer (Land Reforms), 
Erode, dated 4th September, 1979 and made 
in C.T.P. Nos. 44 and 43 of 1978 respectively. 


V. Natarajan and A.S. Venkatachalamurthy, for 
Petitioners. ; 


Ж. S. Bakthavatsalam, for Respondent. 
The Court (Natarajan, J.) made the following 


ORDER :—The two revisions pose the same 
questions of law for consideration and the 
facts of each case are more or less identical 
except with reference to one matter. The 
petitioners in each case are cultivating tenants 
against whom orders of eviction have been 
passed by the Authorised Officer conse- 
quent on their failing to deposit the arrears 
_of rent as ordered to be paid by them within 
the prescribed time. C.R.P.No. 2113 of 1979 
arises out of C.T.P.No. 44 of 1978 on the file 
of the Authorised Offizer, Erode while C.R.P. 
No. 2142 of 1979 arises out of C.T.P.No.43 of 
1978 on the file of the same officer. 


2. The respondent in C.R.P.Nc.2113 of 
1979, who is the landlord of the revision 
petitioners, filed a petition for eviction 
against the petitioners under section 3 (4)(a) 
of the Tamil Nadu Cultivating Tenants’ 
Protection Act (hereinafter referred to as 
the ‘Act’) on the ground that they had com- 
mitted wilful default in the payment of rent for 
the years 1976-77 and 1977-78. Tae petitio- 
ners filed counter on 21st November, 1978. On 
19th June, 197*, both parties madea joint en- 
dorsementand the petitioners agreed to deposit 
a sum of Rs. $,000/- in full satisfaction of the 
rentfor the two years on or before 7th August, 
1979. and in default thereof, eviction could 
be ordered. The Authorised Officer passed 
orders on the joint endorsement on the next 
date, 1.е., 20th June, 1979; and directed 
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the petitioners to deposit a sum 
of  Rs.9,000/- on or before 7th August, 


1979, and further held that the failure to 
deposit the amount as directed will result 
in an order of eviction being passed. The 
order was not complied with and hence the 


respondent filed a petition on 7th August, 
1979, for an order of eviction being 
passed in terms of the earlier order. 


On 4th September, 1979, the Authorised 
Officer passed an order of eviction and it 
is the correctness and legality of that order 
that is challenged in this revision petition. 


3. The revision was filed on 20th 
September, 1979, and the petitioners 
sought an interim order of stay of 


the order of eviction by means of C.M.P.No. 
9536 of 1979. This Court granted interim 
stay on condition that the petitioners deposit 
asumofRs. 9,000 in the Court below within 
two weeks. This order was complied with 
and that has resulted in the interim stay being 
made absolute till the disposal of the revision. 


4. As regards C.R.P.No.2142 of 1979 that 
was also a case where the respondent-land- 
lord fileda petition (C.T.P. No. 43 of 1978) 
on 20th August, 1978, for eviction of the 
petitioners on the ground of wilful 
default in the payment of rent for 
the years 1976-77 and 1977-78. The 
petitioners filed a counter but on 26th 
June, 1979, а joint endorsement 
was made by both parties. The respon- 
dent agreed to receive a sum of Rs.3,300/- 
in full quit of his claim for Rs. 4,000/- 
and the petitioners agreed to pay 
the said sum. The joint endorsement, how- 
ever, did not make any reference to the time 
within which the amount should be 
paid. On 29th June, 1979, the Authorised 
Officer passed orders on the joint endorsement 
and directed the petitioners to deposit 
a sum of Rs. 3,300/- on or before 3lst July, 
1979, and further stated that failure to 
deposit the amount will result in an order of 
eviction being passed. The petitioners not 
having deposited the amount the respor.dent 
took out an application on 7th August, 1979, 
for an order of eviction being passed and that 
application was allowed by the Authorised 
Officer on 4th September, 1979. It is 
thereafter, the petitioners have preferred 
C.R.P.No. 2142 of 1979 to this Court. Along 
with the revision, they have filed C.M.P.No. 
9652. . of 1979. and sought interim 
orders of stay. This Court granted , 
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them interim stay subject to the condition 
-that the petitioners should deposit a sum of 
Rs.3,300/- in tbe Court below within 
the two weeks. The. direction was 
duly complied with by the petitioners 
and hence the order of interim stay 
has been made. absolute till the disposal of 
the revision. 


5. On behalf of the petitioners in these two 
cases it is contended that the order of. evic- 
tion passed by the Authorised Officer in each 
case need not be considered on the merits 
‘since the petitioners are entitled to have the 
order set aside on another ground. Accor- 
‘ding to the petitioners the revision procee- 
dings must be treated as a continuation of 
the proceedings under the Act and inasmuch 
as the petitioners have deposited in these 
proceedings the amount they were directed to 
deposit by the Authorised Officer, it must 
‘be held that,they have complied with 
‘the orders of the Authorised Officer and 
‘therefore, the orders of eviction passed 
against them should beset aside. In support 
of this contention, the learned counsel places 
reliance in M. Voikkaran у. Sellathammall. 
"That was also a case which arose under the 
Act and there too, thetenant did not deposit 
the rent as per the conditional order passed 
by the Authorised Officer and his default 
resulted in an order of eviction being passed 
against him. A revision was preferred to 
this Court and as in the present case, the 
tenant was granted interim stay subject to 
' his depositing within the time given by Court 
'the amount he was originally called upon to 
"deposit by the Authorised Officer. The 
‘condition was satisfied by the tenant and 
‘the interim stay was made absolute. Even- 
tually, when the revision came up for dis- 
posal, Gokulakrishnan, J., took the view that 
as against an order of the Authorised Officer. 
the Act does not provide for an appeal and 
therefore, a revision to the High Court under 
‘section 6-B of the Act must be construed 
to be different in nature and scope than a 
revision preferred under section 115 of the 
Code of Civil Procedure. The learned 
Judge was of the further view that a revision 
‘under section 6-B of the Act gives wider 
powers to the High Court and therefore, it 
can be well construed that a revision under 
the abovesaid provision is a continuation 
of the proceedings before the Authorised 
Officer. In that view, the learned Judge held 
‘as follows: 


1. (1972) 2 M.L,J. 17. 7 
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“The High Court has ample powers in 
. its revisional jurisdiction to afford an 
opportunity to the tenant in proper cases 
for the purposes of complying with the 
directions of the Revenue Court in the 
matter of payment of arrears of rent.” 


Accordingly the learned Judge held that since 
the tenant bad paid the arrears as per oppor- 
tunity given to him, albeit in the revision 
proceedings, he is absolved of the default 
and therefore, he is entitled to have the 
order of eviction set aside. For reaching 
such a conclusion the learned Judge has 
relied upon the judgment of Ramanujam, 
J., in Venkatachala Padayacht v. Rajammall, 
besides relying upon Rama dyer v. Sundaresa 
Ponnapoondar2 ard Rasu Moopaner v. Rama- 
murthy Iyer? , for determining the scope of the 
revision petition filed under section 6-B 
of the Act. As regards the judgment of 
Ramanujam, J., in Venkatachala Padayachi v. 
Rajammall, no reasons have been given by 
the learned Judge for taking the view that 
the payment of arrears of rent during the 
pendency of revision proceedings before the 
High Court would be tantamount to deposit 
of rent within the time given to him by the 
Revenue Court. 


6. Thelearned counselfor thelandlordrespon- 
dent,however, places reliance onthe judgment 
of Mohan, J.,in Sivasankara Devarayar v. Prakash 
(Minor) and another*, wherein also a tenant 
sought to contend that an order of eviction 
passed against him by the Authorised Officer 
for his failure to deposit the arrears of rent 
within the time granted to him should be 
set aside solely on the ground that he had 
paid therent subsequently when the revision 
preferred by him it tothis Court was pending 
consideration. Mohan,J., has considered 
theratio contamedin M. Voikkaran v. Sella tham- 
mal and expressed his inability to share the 
view taken by Gokulakrishnan, J., in the 
abovesaid case. After referring to the rele- 
vant portion in M. Voikkaran v. Sellathammal?, 
-where this question has been dealt with, the 
learned Judge has stated as follows: 





Lom cd 


1. C.R.P. No. 1156 of 1970 Order dated 
25.2-1971. | 

2. (1966) 2 M.L.J. (S.G.) 78:(1966) 2 S.G.J. 
576:(1966) 2 An.W.R.(S.C.) 78:(1965) 3 S.G.R. 
474: A.I.R. 1966 S.G. 1431. 

3. (1967) 1 M.L.J. 287. 

4 С R.P. Nos. 991 and 992 of 1979 Order 


dated 29-6-1979. 


5. (1972) 2 M.L,J. 17. 
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**First of all I have my grave doubt as to 
whether a revision could be considered 
to be a continuation of the proceedings 
under the Madras Cultivating Tenants’ 
Protection Act initiated before the Revenue 
Синон ама The Revenue 
Court as in the instant case is not a civil 
Court. The question whether it is a corti- 
nuation of proceedings cannot arise at 
all. Even otherwise, the question may 
be raised. What happens to a revision 
under Article 227 of the Constitution? 
It is an independent one. Under such 
circumstances could it be said that it is 
the continuation of proceedings of the 
Court below. 'The answer should be in 
the negative. The whole question in my 
view as rightly contended by Mr.Srinivasan 
is whether there was any justification for 
the petitioner not to comply with the orders 
ofthe Revenue Court to pay the arrears 
on or before 26th February, 1979. If thereis 
no justification, the orders of eviction must 
be upheld. The fact that he complied 
with the interim orders of this Court is no 
ground to hold in my considered siew that 
orders of the Revenue Qourt had been complied 
with”. (Italics supplied) 


7. Thus it may be seen that an uniform view 
has not been taken on the question whether 
a tenant, against whom an order of eviction 
has been passed for his failure to deposit 
the arrears of rent within the time given 
to him by the Authorised Officer, can seek 
condonation of his default b, remitting the 
amount later, as per the directions given to 
him by this Court in revision proceedings 
pending before it. Inorderto set at rest the 
controversy effectively and also to resolve the 
conflicting views taken in М. Гог атап v. 
Sellathammal! and  Sivasankara Devdrayar v. 
Prakash (Minor) ‘and another*. I think it is 
necessary that these two revisions should be 
heard and disposed of by a Division Bench. 
The questions which need determination 
are:— 


«(1) Whether a revision preferred to this 
Court under section 6-B of the Tamil 
Nadu Cultivating Tenants’ Protection Act 


will amount to a continuation of proceed-. 


ings initiated before the Revenue Court 
as known and understood in law? 


"T 
1. (49722 мІ]. 17. ° 
9, Q.R.P. Nos. 991 and 992 of 1979, Order 
dated 29-6-1979, | 


139 


(2) Whethera payment of arrears of 
rent in compliance with an order of this 
Court during the pendency of tbe revision 
proceedings willbe tantamount to compli- 
ance of a conditional order passed by an 
Authorised Officer? and 


(3) Whether payment ofarrears of rent for 
obtaining an order of stay of eviction 
‚ during the pendency ofthe revision proceed- 
ings can be treatedas payment made in 
compliance with the original conditional 
order passed by an Authorised Officer ?” 


8. І therefore direct the papers to be placed 
before My Lord the Chief Justice for orders 
regarding the petitions being referred to a 
Bench for decision. 


Pursuant to the order dated 11th January, 
1980 of Natarajan, J. and made 
herein, these petitions coming on for hearmg 
on Tuesday the fifth day of August, 1980 and 
this day upon perusing these petitions, the 
orders of the Authority and the records in 
these cases and upon hearing the arguments 
M. R.  JNarayanaswami for V. — Natara- 
jan and V. Nicholas, Advocates, for Peti- 
tioners (In С.В.Р. No. 2113 of 1979). 


T. Somasundaram and A. S. Venkata- 
chalamurthy, Advocates: for Petitioners 


(In C.R.P.No.2142 of 1979). 
Srinivasan for V. R. Venkataraman, 
Kabir and V. R. Karthikeyan, for 
in both the Petitions. 


The Order of the Court was made by 


Ismail, GT. :— These two civil revision peti- 
tions, whose facts are similar, have come up 
before us on a reference made by Natarajan, 
J., in view of the conflict between the deci- 
sion of Gokulakrishnan, J., in Mahalinga 
Voikkaran v. Sellathammall and that of 
Mohan, J. in Sivasankara Devarayar v. Prokash 
(Minor) and another? . The petitioners in each of 
these cases are cultivating tenants against 
whom orders of eviction have been passed 
by the Authorised Officer consequent on 
their failure to’ deposit the arrears of rent as 
ordered to be paid by them within the sti- 
pulated time. C.R.P.No. 2113 of 1979 arises 
out of C. T.P.No. 44 of 1978 on the file of 
the Authorised Officer, Erode, while C.R.P. 
No.2142 of 1979 arises out of C. T.P.No. 43 
of 1978 on the file of the officer: 
_—„———————— 

1. (19722 M.LJ.17. « 

9. C.R.P. Nos. 991 and 992 of 1979, 
dated 29th June, 1979, 


МА. 
Respondent 


Order 
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11. The respondent in C.R.P.No. 2113 of 
1979, who is the landlord, filed the petition 
for eviction of the petitioners under section 
3(4) (а) of the Tamil Nadu Cultivating Ten- 
ants, Protection Act, 1955 (hereinafter refer- 
red to as the Act), on the ground that they 
had committed wilful default in the payment 
ofrent for the years 1976-77 and 1977-78. 
The petitioners filed a counter on 2lst 
November, 1978. On 19th June, 1979, 
both the parties mide a joint endorsement 
and the petitioners agreed to deposit a sum 
of Rs. 9,000 in full satisfaction of the rent 
for the two years, onor before 7th August, 
1979,andthatin default thereof eviction 
could be ordered. The Authorised Officer 
passed orders in terms of the joint endorse- 
ment ор the next day, t.e., 20th June, 
1979, and directed the petitioners 
to deposit a sum of Rs. 9,000 on 
or before 7th August, 1979, and further 
held that failure to deposit the amount 
as directed would result in an order of evic- 
tion being passed. The direction was not 
complied with and hence the respondent- 
landlord filed a petition on 7th August, 
1979, for an order of eviction being passed 
in terms of the earlier order dated 
20th June, 1979. On 4th September, 1979, 
the Authorised Officer passed an order of 
eviction, and it is against that order C.R.P 
. No. 2113 of 1979 was filed before this 
Court. The said revision petition was filed on 
20th September , 1979 and the petitioners sou- 
ght an interim stay of the execution of the 
order of eviction in C. M.P.No.9536 of 1979. 
This Court granted an order of interimstay of 
the execution of the order of eviction on con- 
dition that the petitioners deposited the 
sum of Rs.9,000 in the Court below within 
two weeks. This order was com»lied with 
and this resulted in the order of interim stay 
being made absolute till the disposal of the 
civil revision petition. 


12. The facts in C.R.P.No.2142 of 1979 are 
practically similar. 


13. In that case the landlord filed the peti- 
tion for eviction of the petitioners herein on 
the ground of wilful default, in the payment 
of rent for the years 1976-77 and 1977-78. 
The petitionets filed a counter, but on 26th 
June, 1979, а joint endorsement was 
made by both tbe parties, and the re- 
spondent agreed to receive a sum of Rs. 3,300 
4n full quit of his claim for Rs. 4,000 and the 
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petitioners agreed to pay the said sum. The 
joint endorsement did not, however, make 
any reference to the time within which the 
amount should be paid. On 29th June, 1979, 
the Authorised Officer passed orders on the © 
basis of the joint endorsement and directed 
the petitioners to deposit the sum of Rs.3,300 
on Or hefore 3lstJuly, 1979, and further 
stated that failure to deposit the amount 
would result in an order of eviction being 
passed. The petitioners not having deposited 
the amount as directed, the respondent took 
out an application on 7th August, 1979,foran 
order of eviction being passed and that appli- 
cation was allowed by the Authorised Officer 
on 4th September, 1979. It was against this 
order that the petitioners filed C. R.P.No.2142 
of 1979 on the file of this Court. Along with 
the civil revision petition,they filed C.R.P.No. 
9652 of 1979 and sought interim stay of the 
execution of the order of eviction. This 
Court granted interim stay on condition 
that the petitioners deposited the sum of 
Rs.3,300 in the Court below within two 
weeks. That direction was duly complied 
with and hence the order of interim stay has 
been made absolute till the disposal of the 
civil revision petition. 


14. When the civil revision petition came 
up for disposal before Natarajan, J., onbehalf 
of the petitioners in these two civil revision 
petitions it was contended that the order 
of eviction passed by. the Authorised Officer 
in each of these cases need not be considered 
on merits, since the petitioners were entitled 
to have the order set aside on another ground. 
According to the petitioners, the revision 
proceedings must betreatedas a continuation 
of the proceedings under the Act, that 
inasmuch as the petitioners have deposited 
in these proceedings the amount that they 
were directed to deposit, by the Authorised 
Officer, it must be held that they have com- 
plied with the orders of the Authorised Offi- 
cer and that therefore the order of eviction 
passed against them should be set aside. In 
support of this contention they relied on the 
decision of Gokulekrishnan, J., referred to 
above namely, Mzkzlinga Voikkaran v. Sella- 
thimmal!. The learned counsel for the res- 
pondents, on the other hand, relied on a 
judgment of Mohan, J. in Sivasankara Devara- 
уат v. Prakash (Minor) and another?. It was 


~ - — ——À 
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against this set up that the learned Judge 
referred to the observations contained in 
the judgment of both the learned Judges 
and pointed out that there was a conflict, 
and -observed: 


*"Thus it may be seen that an uniform 
view has not been taken on the question 
whether a tenant, against whom an order 
of eviction has been passed for his fai- 
.lure to. deposit the arrears of rent within 
the time given to him by the Authorised 
Officer can seek condonation of his default 
by remitting the amount later on, as per 
the directions given to him by this Court 
in revision proceedings pending before it. 
In order to set at rest the controversy effec- 
tively and also to resolve the conflicting 
views taken in M.Voikkaran v. Sellathammall 
and  Sivasankara Devarayar v. Prakash 
(Minor)and another®, I think it is necessary 
that these two revisions should be heard 
and disposed of by a Division Bench. The 
questions which need determination are: 


1. Whether a revision: preferred to th 
Court under section 6-B of the Tam! 
Nadu Cultivating Tenants, Protection Act 
will amount to a continuation of proceed- 
ings Initiated before the Revenue Court 
as known and understood in law? 


2. Whether a payment of arrears of rent 
In compliance with an order of this Court 
during the pendency of the revision proceed- 
ings will be tantamount to compliance of a 
conditional order passed by an Authorised 
Officer? and 


3. Whether payment of arrears of rent 
for obtaining an order of stay of eviction 
during the pendency of the revision proceed- 
ings can be treated as payment made in 
compliance with the original conditional 
order passed by an Authorised Officer? 


I therefore direct the papers to be placed 
before my Lord the Chief Justice for orders 
regarding the petitions being referred to 
a Bench for decision." i 


15. Thus it will be seen that it is not merely 
the three questions extracted above that 
have been referred to the Bench for decision, 
but the entire civil revision petitions themsel- 
ves have been posted before the Bench for 
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2. G,R.P. NOs, 991 and992 of 1979, Order dąted 
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disposal. Consequently for the purpose of 
understanding the conflict referred to by the 
learned Judge, and the questions extracted 
above, it is necessary to refer to the decision 
of Gokulakrishnan, J., as well as that of 
. Mohan, J. The decision of Gokulakrishnan, 
J., as already pointed out, is Mahalinga 
Voikkaran v. Sellathammall. In that case the 
landlord filed apetition under section 3 (4) 
(a) of the Act before the Revenue Court, 
Thanjavur, for eviction of the tenant from 
the petition-mentioned land alleging that 
the tenant had defaulted in the payment 
of rent due to him for fasli 1379. Оп 31st 
October, 1970, the Revenue Court passed 
a preliminary order directing the tenant to 
pay theadmitted arrears ofrent of Rs.214-40 
on or before 20th November, 1970 ; the same 
order mentioned that in the event of default 
an order of eviction would follow. The 
Presiding Officer of the Revenue Court, who 
passed the said order, did not continue, 
and there was a vacancy in the post during 
the months of November and December, 
1970. Later, when the post was filled up 
by a new officer, the case came up for hearing 
on 2nd Mach, 1971. On that day, it was 
stated, the counsel for the tenant and the 
counsel for the landlord were present and on 
the learned counsel making an endorsement 
to the effect that the tenant had not paid 
the arrears, the Revenue Court ordered 
eviction of the tenant. It ‘was against that 
order the tenant preferred the civil revision 
petition. In that case also, during the pen- 
dency of the civil revision petition, there 
was a petition to stay the execution of 
the order of eviction, and this Court 
passed an order of interim stay conditional 
upon the tenant paying the arrears 
due. The tenant complied with  tbat 
direction and thereafter the order of in- 
terim stay was made absolute. It was with 
reference to these interim orders that the 
argument that was advanced before . the 
learned Judge on behalf of the petitioner 
was that as per the interlocutory order passed 
in the civil revision petition the tenant had 
paid the arrears due and that as such this 
Court could excuse the delay in the payment 
of the arrears due to the landlord and there- 
by allow the revision petition. In support 
of this contention the learned counsel for the 
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tenant relied on the decision of.Ramanujam, J., 
in Venkatachila Padayachi v. Rajammall. It 
is admitted that the learned Judge had sim- 
ply observed in that case that, in view of the 
payment of the entirety.of bis lability towards 
arrears of rent fixed by the Revenue Court, 


there could not be any eviction of the peti- : 


tioner from the leasehold lands ‘in view of 
the provisions of section 3 of the Act’. Reli- 
ance was also placed before the learned Judge 
on the judgment of the Supreme Court in 
Rama lyer v. Sundaresa Ponnapoondar? and a 
judgment of this Court (Alagiriswami, J.) 
in. Rasi Moopanar v. Ramanurthy Iyer? and 
Eu Me Chettiar v. M. Abdul Khader Row- 
ter". 


16. After referring to these decisions and the 
. decision cited on behalf of the respondent- 
landlord, the learned Judge observed as 
follows :—. 


** As for as the present case is concerned it 
is not only the cause of justice, but the 
powers of the High Court, when it exer- 
cises its revisional jurisdiction conferred 
upon it under section 6-B of the Madras 
Cultivating Tenants Protection Act, read 
with section 116, Civil Procedure Code, 
are involved. 


It is clear from the decision reported in 
Rama Dyer у. Sundaresa Ponnapoondar? and 
Aravimudha Chettiar v. M. Abdul Khader 
Rowth:r’, that the revisional powers of 
the High Court are wide enough to uphold 
the spirit of legislative enactments when 
dealing with cases under such enactments 
in. revision. 


While the revision pétition was pending, 
the tenant has paid the arrears as per the 
interlocutory order of this Court. As 
on date, it cannot be considered that 
there is any default on the part of the 
petitioner in the matter of payment of 
. rent. Considering that 'revision? is a 
continuation of the proceedings under the 
Madras Cultivating Tenants Protection 
Act initiated before the Revenue 
Court, I am of the opinion that the High 
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17. With reference to this 
Gokulakrishnan, J., Mohan, J., stated:— 
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Court has ample powers in its revisional 
jurisdiction to afford an opportunity to 
the tenant in proper cases for the purpose 
of complying with the directions of the 
Revenue Court in the matter of payment 
of arrears of rent. In this case, the tenant 
was given an opportunity to pay the arrears 
during the pendency of this revision pro- 
ceedings. In view of the fact that the tenant 
has complied with such direction, I do not 
find there is any question of ‘default’ in 
this case to entitle the landlord to evict 
the tenant." ` 


judgment of 


"First of all I have my grave doubt as to 
whether a revision could be considered. to 
be a continuation of the proceedings under 
the Madras Cultivating Tenants, Protection 
Act initiated before the Revenue Court. 
The learned Judge relied upon a decision 


" of Govinda Menon,J., in Aravamudha Chettiar 


v. M. Abdul Kider Rowther! ,tolay down this 

roposition, but I find therein what the 
earned Judge held was as extracted 
below:— 


"During the pendency ofanappeal against 
an order made by the Rent Controller for 
eviction as a result of non-payment of 
rent, it is open to the appellate Court 
to condone the delay. An appeal is 
continuation. of the proceedings in the 
Court of first instance and the appellate 
Tribunal can condone the default for 
non-payment of rent’. 


That decision relates only to an appeal 
and not to a revision. The Revenue 
Court as in the instant case is not a civil 
Court." The question whether it is continua- 


' tion of proceedings cannot arise at all. 


Even otherwise one question may. be raised, 
What happens to a revision under Article 
227 of the Constitutior? It is an indepen- 
dent one. Under such circumstances, 


` could it be said that itisthe continuation : 


of proceedings of the Court below? The 
answer should be in the negative. The 
whole question in my view, as rightly con- 
tended by Mr.Srinivasan is whether there 
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was any justification for. the petitioner 
not to comply with.the orders of the Reve- 
nue Court to pay the arrears on or before 
26th February, 1979. If there is no justifica- 
tion theorders of, eviction must be upheld. 
 Thefactthathe complied with the interim 
_ orders of this Court is no ground to hold 
in my considered view thatthe orders of the 
"Revenue Court had been complied with", 
(Italics supplied). 


18. We areof the opinion that the decision 
of Gokulakrishnan,. J., calls for one or two 
comments. ln the first place the decisions 
in Rama Iyer v. Sundaresa Ponnapoondar| and 
Aravamudha — Ghettiar. v. M. Abdul . Khader 
Rowther2, did nothold that the revisional 
powers of the High Court were wide enough 
to uphold the spiritof the legislative enact- 
ments when dealingwith cases under such 
.enactments in revision. As a matter of fact, 
the decision of the Supreme Court in Rama 
dyer v. Sundaresa Ponnapoondarl, dealt with a 
different situation altogether. That was 
- а case which arose under the Madras Cultivat - 
ing Tenants, Protection Act, 1955, and an 
application was filed for a declaration that 
the amount deposited by the respondent 
therein represented the correct amount of 
rent due from him. There was a contro- 
_versy whether the respondent wasa culti- 
vating tenant at all. The Revenue Court 
held that the respondent was not a culti- 
vating tenant of the appellant and could not 
‘claim the benefit of section 3 (3) of the Act 
and dismissed the application. The res- 
pondent filed a petition in revision before the 
High Court under section 6-B of the Act read 
with section 115 of the Code of Civil Proce- 
dure. The High Court came to the conclu- 
sion that the respondent was a cultivating 
tenant of the appellant and thereforeallowed 
the revision petition and declared that the 
amount deposited by the respondent repre- 
sented the correct amount due from him to 
the appellant. In the appeal before. the 
Supreme Court the question that was argued 
' was that the finding of the Revenue Court 
that the respondent was not a cultivating 
tenant was a finding of fact and that the High 
Court had no jurisdiction to set it aside on 
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revision. It was that contention which was 
considered by the Supreme Court. The 
Supreme Court considered the provisions of 
section 6-B of the Act and section 115 of the 
Code of Civil Procedure and observed: 


“Irn the present case, no question of revi- 
sion under sub-section (с) of section 115 
arises and we are concerned only with the 
power of revision under sub-sections (a) and 
(b) of section 115. Sub-section (a) empowers 
the High Court to correct an erroneous 
assumption of jurisdiction; sub-section (5) 
empowers the High Court 10 correct 
an. erroneous assumption of jurisdiction ; 
sub-section (b) empowers it to correct 
an erroneous refusal of jurisdiction. The 
decision of the Subordinate on all questions 
of law and fact, not touching its juris- 
diction is final and,....... 00s! however 
erroneous such a decision may be, it is 
not revisable under sub-sections (а) and 
(b) of section 115. On the other hand, 
if by an erroneous decision on a question 
of fact or law touching its jurisdiction, 
é,g., On à preliminary fact upon the exis- 
tence of which its jurisdiction depends, 
the subordinate Court assumes a jurisdic- 
tion not vested in it by law or fails to 
exercise a jurisdiction so vested, its deci- 
sion is not final, and is subject to review 
by the High Court, in its revisional juris- 
diction under sub-sections (а) and (b) of 
section115. The question is on which side of 
of the line the present case lies, and whether 
the decision of the Revenue Divisional 
Officer that the respondent is not a cul- 
tivating tenant of the appellant is subject 
to review by the High Court in its revi- 
sional jurisdiction. The Revenue Divi- 
sional Officer isan inferior Court of limi- 
ted jurisdiction functioning under the 
Madras Cultivating Tenants’ Protection Act 
1955. To ascertain the limit and extent 
of its jurisdiction, we must examine the 
provisions of the Act”, | 


After having made the above observations 
in paragraph 4 of the judgment, the Supreme 
Court referred to the provisions of the Act 
in paragraph 5,and observed in paragraph 6: 


"Ihe Act gives generous, protection to 
cultivating tenants from- eviction, and 
severely restricts the right of landlords 
to resume possession of their lands from 
their cultivating tenants, In case of dis- 
putes: between the landlord and the 
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cultivating tenant, the Revenue: Divi- 
sional Officer is authorised to entertain 


and decide applications by the landlord 
for eviction and resumption and possession 
and by the cultivating tenant for resto- 
ration of possession and to impose penal- 
ties on the landlord or the tenant for 
infraction of section 4-B. To attract the 
jurisdiction of the Revenue Divisional 
Officer, there must be a dispute between a 
landlord and cultivating tenant. The 
existence of the relation of landlord and 
cultivating tenant between the contend- 
ing parties is the essential condition 
for the assumption of jurisdiction by the 
Revenue Divisional Officer in all proceed- 
ings under the Act. The Tribunal can 
exercise its jurisdiction under the Act only 
if such relationship exists. If the jurisdic- 
tion of the Tribunal is challenged, it must 
enquire into the existence of the prelimi- 
nary fact and decideif ithas jurisdiction. 
But its decision on the existence of this 
preliminary fact is not final; such a deci- 
sion is subject to review by the High Court 
in its revisional jurisdiction under section 
6-B. The enquiry by the Tribunal is 
summary, there is no provision for appeal 
from its decision, and the Legislature could 
not have intended that its decision on 
this preliminary fact involving a question 
of title would be final and not subject to 
the overriding powers of revision by the 
High Court." 


19. Thus it is clear that the Supreme Court 
decided the case only with in the four corners 
of section 115 of the Code of Civil Procedure, 
and pointed out that any finding of an inferior 
Tribunal whether on facts or on law, touching 
its jurisdiction, would be subject to review 
by the High Court, because a finding one wa 
or the other would bave enabled the Tri- 
bunal either to assume jurisdiction or to 
refuse to exercise jurisdiction, and conse- 
quently attracting clause (a) or (5) of sec- 
tion 115 of the Code of Civil Procedure. 
We are ofthe opinion that beyond that 
the Supreme Court did not lay down any- 
thing further. 


20. In Aravamudha Chettiar у. М. Adbul 
Khader Rowther!, the only passage relied on by 
the learned Judge (Gokulakrishnan, J.) is: 





1. (1952) 2 M.L.]. 492: A.1,R. 1953 Mad, 268. 


TRE MADRAS LAW joURMAL REPORTS 


 fi98i 


‘During the pendency of an appeal against 
an Order made by the Rent Controller 
for eviction as a result of noa-pa yment of 
rent, it is open to the appellate Court to 
condone the delay. An appeal is a con- 
tinuation of the proceedings in the Court 
of first instance andthe appellate Tribunal 
can c21doae the default for non-payment 
of rent". | 


It is not possible to draw a general inference 
from the above observations, because they 
refer to the condonation of delay and also 
condonation of default for non-payment of 
rent. In what situation those observations 
were made has not been made clear in the 
judgment of Gokulakrishnan, J., himself. 
Under these circumstances, we have neces- 
sarilly to fall back upon the provisions of 
the Cultivating Tenants, Protection Act.as 
well as section 115 of the Code of Civil Proce- 
dure. 


21. The relevant provision of the Tamil 
Nadu Cultivating Tenants, Protection Act, 
1955, is section 3 (4). That provision reads 
as follows :— 


*'Section З (4). Every landlord ‘seeking to 
evict a cultivating tenant falling under 
sub-section (2) shall, whether or not there 
is an order or decree of a Court for the evic- 
tion of such cultivating tenant, make 
an application to the Revenue Divisional 
Officer and such application shall bear д 
court-fee stamp of one rupee. | 


(6) On receipt of such application, the 
Revenue Divisional Officer shall, after 
giving a reasonable opportunity to the 
landlord and the cultivating tenant to 
make their representations, hold a sum- 
mary enquiry into the matter and pass 
an order either allowing the application 
or dismissing it and in a case falling under 
clause (а) or clause (aa) of sub-section (2), 
in which the tenant had not availed of the 
provisions contained in sub-section (3) 
the Revenue Divisional Officer may allow 
the cultivating tenant such time as he 
considers just and reasonable, having 
regard to therelative circumstances of the 
landlord and the cultivating tenant for 
depositing arrears of rent payable under 
this Act inclusive of such costs as he may 
direct. If the cultivating tenant deposits 
the sum as directed, he shall be deenied to 
have paid the rent under sub-section 


`~ 


d 


(3) (6). If the cultivating ten-nt fails to 
deposit the sum as directed, the Revenue 


Divisional Officer shall pass an order for 
eviction: 


Provided that the Revenue Divisional 
Officer shall not direct the cultivating 
tenant to deposit such arrears of rent as 
have become time-barred under any law 
of limitation for the time being in force." 


Section 6-B which refers to section 115 of 


the Code of Civil Procedure, reads as 
follows :— 


“The Revenue Divisional Officer shall he 
deemed to bea Court subordinate to the 
High Court for the purposes of section 
115 of the Code of Civil Procedure, 
1908 (Central Act V of 1908), and his 
orders shall be liable to revision by the 


High Court under the provisions of that 
section.?' 


A reading of these provisions will clearly 
show that under section 3 (4) (b) of the Act, 
once a cultivating tenant has failed to 
comply with the direction to deposit the 
rent into the Revenue Court within the 
time given by the Revenue Divisional 
Officer, the Revenue Divisional Officer 
has no option but to pass an order for 
eviction. If, for any reason, thetenant was 
not able to deposit the rent within the given 
time, certainly he should have approached 
the Revenue Divisional Officer for extension 
of time,and,ifhe unreasonably refused to 
extend the time, the tenant maythen have a 
grievance with respect thereto. But once a 
date has been fixed for the deposit of the rent, 
and within the time the amount has not been 
paid and there has been no application for 
extension of time by the tenant before the 
Revenue Divisional Officer, the Revenue 
Divisional Officer is under an obligation to 
pass an order for eviction, because, in such a 
situation, section 3 (4) (b) says that “Һе 
Revenue Divisional Officer shall pass an order 
for eviction’’. When the Revenue Divisional 
Officer has passed such an order for eviction, 
and a revision petition is preferred to this 
Court against that order, this Court can only 
examine whether the Revene Divisional Offi- 
cer has committed any error of jurisdiction 
so as to attract either clause (a) or clause (5) 
or clause (c) of section 115 of the Code of 
Civil Procedure. In this particular case be- 
fore us, there is no contention that any one of 
M L J—19 
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these clauses is attracted with reference to the 
order of the Authorised Officer. As a matter 
of fact, in neither of the judgments, namely, 
in the judgment of Gokulakrishnan, J., or the 
judgment of Mohan, J., this question had 
been approached fromthe point of view of the 
scope of the jurisdiction of the High Court 


under section 115 of the Code of Civil Pro- 
cedure. 


22. Gokulakrishnan, J., would appear to 
have proceeded on the basis that, since revi- 
sion proceedings area continuation ofthe orig- 
inal proceedings initiated before the Revenue 
Court, this Court will have power to exierd 
the time for making the deposit. It was only 
with reference to this aspect, that question 
No. 1 in the order of Natarajan, J., has been 
framed. We are ofthe opinion that the ques- 
tion, whether a particular proceeding pending 
before the High Court is a continuation of the 


. original proceedings or not, is not decisive of 


the matter in this case. In one sense a revision 
or appeal preferred to this Court can be said 
to be a continuation of the original proceed- 
ings, because a revision is preferred agaii.st 
the order passed in the original proceedings 


< just as an appeal is preferred against the judg- 


ment and decree passed in the original pro- 
ceedings. But that certainly will not help to 
decide the question of the scope of the power 
of the High Court as a revisional Court or 
appellate Court. It may be that the High 
Court exercisesitsrevisional jurisdiction only 
because of its generalstatusasa superior Court 
having appeallate jurisdiction over the sub- 
ordinate Courts. Butthat does not equate t].e 
scope of the appellate power of the High 
Court. The power which the High Court can 
exercise has to be found within the four cor- 
ners of the statutory provisions under wlich 
the jurisdiction of the High Court has been 
invoked. When the jurisdiction of the High 
Court has been invoked under section 115 of 
the Gode of Civil Procedure, the exercise of 
its power by the High Court is certainly in 
terms of section 115 itself. When the High 
Court exercises its appellate power, a mere 
disagreementwiththe trial Court on the appre- 
ciation of evidence or findings of fact is suffi- 
cient to clothe theappellate Court with the 
right to interfere with the judgment and 
decree of the trial Court. On the other hand, 
when the High Court exercises its revisional 
power under section 115 of the Code of Civil 
Procedure, а mere disagreement with the 
appreciation of evidence or findings of fact 
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of the trial Gourt will not be sufficient to 
enable it tointerfere with the order of thetrial 
Court and it has to further find whether the 
order of the trial Court comes within the scope 
of that section or not ; only if the order of the 
trial Court is vitiated by errors of jurisdiction 
enumerated in that section, the revisional 
Court willhave the power to interfere with 
.that order and not otherwise. In view of this, 
in these cases the High Court will have to 
first find out whether the orders of 
the Revenue Divisional .Officer ‘suffer 
from any of -the vitiating factors men- 
tioned in section 115 of the Code 
of Civil Procedure, and if they do not 
so suffer, the High Court cannot interfere 
with those orders and consequently any 
interim order that might have been passed 
by the High Court will not have the effect 
of destroying or negativing the orders 
passed by the Revenue Divisional Officer. 
Therefore, it may not be strictly necessary 


for the purpose of disposal of these cases _ 


to consider whether the revisional jurisdic- 
tion exercised by the High Court under 
section 6-B of the Act read with section 
115 of the Gode of Civil Procedure, is a 
continuation of the proceedings initiated 
before the Authorised Officer, because 
even assuming that it is a continuation of 
those proceedings, still the High Court 
cannot exercise its powers outside section 
115 of the Code of Civil Procedure. 


23. In this case, from what we have pointed 
out already, it will be seen that the Authorised 
Officer passed the order under section 3(4)(5) 
of the Act on the failure of the tenant to 
deposit the rent within the time stipulated 
by the earlier order. From this point of view, 
the order ofthe Authorised Officer is unexcep- 
tionable. As a matter of fact, the petitioners 
did not make any complaint against the order 
of the Authorised Officer on the merits. So 
long as the order of the Authorised Officer 
is unexceptionable and is not vitiated by any 
one of the factors enumerated in section 115 
of the Code of Civil Procedure, this Court 
will have no jurisdiction to interfere with 
phat order. 


24. The fact that during the pendency of 
the civil revision petitions the tenants applied 
for and obtained orders of interim stay of the 
execution of the order of eviction on condi- 
tion of the deposit of the rent and did depo- 
sit the rent, will not in any way invalidate the 
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order passed by the Authorised Officer. From 
this point of view, weare unable to agree with 
the observation of Gokulakrishnan, J.: 


“As on date, it cannot be considered that 
there is any default oit the part of the peti- 
tioner in the matter of payment of rent", 


The question that has to be considered 


in respect of the default is, not with 
reference to any date subsequent to the 
order of the Authorised Officer, but with 
reference to the date fixed by the 
Officer prior to his passing the order for 
eviction. The section itself contemplates the 
Revenue Divisional Officer giving an opportu- 
nity to the tenant to deposit the arrears of 
rent within such time as he considers just and 
reasonable and only if the cultivating tenant 
fails to deposit the same as directed, the 
Revenue Divisional Officer can pass an order 
for eviction. Consequently, the default in 
such cases must have occurred prior to the 
Revenue Divisional Officer passing an order 
for eviction and in terms of an earlier order 
either independent or conditional. In view 
of this, the default contemplated by the statu- 
tory provision is one occurring and existing 
on the date of the passing of the order for 
eviction by the Revenue Divisional Officer 
himself and not at any stage subsequent to 
the said order. If the cultivating tenant does 
not deposit the rent as directed, default has 
occurred and there is no question of that 
default being cured or wiped out: by the 
tenant.depositing the rent pursuant to any 
interim order of this Court during the pen- 
dency of the proceedings in the High Court 
pursuant to an interim order of the High 
Court will be one in compliance with the 
interim order of the High Court and can 
never be à deposit in compliance with the 
original order of the Reyenue Divisional 
Officer. As a matter of fact, the High Court 
is not concerned in such proceedings with the 
original default committed by the cultivating 
tenant in payment of the rent to the landlord. 
It is because of original default, the Revenue 
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Divisional Officer directs the tenant to depo-| 


sit therent into the Court before a particular 
date and the subject-matter of the civil revi- 
sion proceedings in the High Court therefore 
will not be the original default, but only the 
failure of the tenant to comply with the direc- 
tion of the Divisional Officer. Once that fai- 
lure is admitted and the consequential order 
of the Revenue Divisional Officer is unexcep- 
tionable, there will be no occasion for thc 
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High Gourt to give an opportunity to the 

cultivating tenant to comply with the original 

direction of the Revenue Divisional Officer 
to deposit the amount, because the original 
direction no longer stands and that direction 
has worked itself out in the form of the final 
order for eviction, which, on merits, is not 
challenged. If the matter is understood in 
this manner, certainly any deposit made by 
the tenant in terms of the interim order of 
stay passed by this Courtstaying the execution 
of the order for eviction passed by the Autho- 
rised Officer can never be tantamount to 
compliance with the conditional order 
passed by the Authorised Officer. 


25. We make it clear that, ifthe tenants had 
applied to the Authorised Officer for exten- 
sion of time for the payment of the rent (in 
the present cases in C.R.P. No. 2113 of 1979 
that question will not arise because even the 
date for payment of arrears of rent had been 
agreed to between the parties under a joint 
endorsement and the order has been passed 
by the Revenue Divisional Officer only in 
terms of the said joint endorsement and the 
Revenue Divisional Officer himself may not 


have power to extend the time for payment . 


except with the consent of the respondents), 
and the Authorised Officer had declined, and 

.the tenants had complained against such 
order, this Court may, in proper cases, have 
power to interfere with the order complained 
against, and extend the time for payment; 
that is far different from saying that the pay- 
ment made pursuant to a conditional order 
of interim stay passed by this Court will be 
payment made in compliance with the direc- 
tions already given by the Authorised Officer 
before he passed the final order for eviction 
against the petitioners herein, though such 
p may be taken into account in cases 
indicated by us above, namely, where the 
tenant approaches the High Court complain- 
ing that the Revenue Divisional Officer has 
unreasonably or illegally declined to extend 
the time applied for by him for the deposit 
of the amount. 


26. Under these circumstances, we are 
clearly of the opinion that the orders passed 
by the Authorised Officer in these cases, 
which are admittedly in accordance with the 
provisions of section 3 (4) (6) of the Act, can- 
not' be interfered. with by the High Court 
under section 115 of the Code of Civil Pro- 


cedure. The revision petitions accordingly 
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fail and theyare dismissed. There will be n9 
order as to costs. 


R.S. 


—— Єе 


Revision. petition 
dismissed. 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS, 


PRESENT :—T, Sathiadev, 7. 


Palaniammal SO Petitioners 


J. 


Pallipalayam Jamia Masjid Muthavalli 

S.M. Dawood, Pallipalayam, Tirachen- 

gode Tk., Salem District and another 
Respondents. 


Civil Procedure Code (V of 1908), Order 39 and 
section 151— Scope of inherent power— Decree for 
possession— Direction by HighC ourt to order deli- 
very of possession—Subsequent suit in Sub-Court 
for injunction — Petition for interim injunction 
restraining — decree-holder from executing the 
decree — If Gourt can grant injunction under 
inherent jurisdiction. 


The power of grant of injunction is an in- 
herent power, which is not limited to what 
is prescribed under Order 39, Civil Proce- 
dure Code. The inherent power cannot 
be invoked to the extent of preventing ano- 
ther civil Court from proceeding with a 
matter on its file, unless it is subject to the 
appellate or revisional jurisdiction of the 
other Court. [Para. 11.] 


Before issue of ad interim injunction, there is 
always a bounden duty .on the part of the 
Court to apply its mind to find out the nature 
of relief asked for and under what circum- 
stances the party seeks its aid. It cannot 
in à bind-folded manner issue orders of 
ad interim injunction what would in effect 
result in the party to the proceedings in 
another Court committing contempt of the 
Court which. issued the injunction. There- 
fore unless а party invoking inherent juris- 
diction satisfies the Court about the need for 
ad interim .injunction against.'a party pre. 








— 
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venting him from prosecuting the proceed- 
ings, which he is legally entitled to insti- 
tute, the order of interim injunction will 


be an improper ore. [Para. 11.] 


Even while exercising the inherent power, 
the Court is bound to find out whether 
the expediency of the matter calls for an 
ex parte order of adinéerim injunction being 
passed or whether the purpose cannot be 
achieved by first issuing notice to the party, 
and thereafter pass necessary orders on the 
injunction petition. [Para. 15.] 


Where the Sub-Court had been apprised 
of execution being taken and relief was 
asked only against the party preventing 
him from further proceeding with the exe- 
cution proceedings and when both Courts 
were situate in the same building it was 
unthinkable that the Sub-Court should pass 
ad interim injunction without first issuing 
notice particularly when it was exercising 
its inherent powers which should be exer- 
cised only in exceptional circumstances. 

[Para. 15.] 


Whenever an injunction has tO be issue 
against à party preventing him from parti- 
cipating in lawfully instituted proceedings 
in another civil Court, it should be done 
first by issue of notice and only later on the 
Court after hearing both the parties pass 
suitable orders which would not interfere 
with proceedings in another Court. This 
procedure would enable it to become aware of 
the nature of the proceedings instituted and, 
if at all it is to injuncta party to partici- 
pate in lawfully instituted proceedings, it can 
be done only after satisfying the Court that 
exceptional circumstances necessitate relief 
to be granted to him which may be for the 
purposes of avoiding multiplicity of proceed- 
ings Or to prevent injustice being caused. 
Except the appellate or revisional Court no 
civil Court can pass an order of ad interim 
injunction which to its knowledge would 
result in a person being proceeded against 
fur disobeying such an order merely because 
that person is participating and proceed- 
ing with the proceedings in ano- 
ther Court ‘which is lawfully exercising 
its powers. For participation in law- 
ful proceedings no Court can hold such 
person as a wrongdoer. Hence before 
exercising the inherent power, instead of 
= 
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expecting the other Court to be prudent in 
not proceeding with proceedings the Court, 
wherein the injunction petition is filed, alone 
should act with restraint or prudence so as 
to avoid emborrassment to both the Courts. 
After allit can afterwards give necessary 
reliefs for whatever harm, if any,is occasio- 
ned by the orders of the other Court before 
which the party is bound to appear. Exis- 
tence of power does not necessarily mean 
exercise of it without prudence and without 


precautions being taken. [Рата. 16.] 
Cases referred to:— 
Bahadur Singh v. A.H.Forbes, ALR? 


1922 Patna 382; Milton and Company 
v. Ojha Automobile Go., A.I.R.1931. Gal 2793 
Umapati v. Subodh Chandra, A.I.R. 1953 
Cal. 377; Shoe Nandan Prasad v. Sheo Parsan 
Pathak, А.Т.К. 1942 Pat. 3493 Mano- 
har Lal v. Seth Hiralal, A.I.R. 1962 S.C.527; 
Cohen у. Rothfield, (1919) 1 К.В. 410; 
Mangal Achi v. V. S. Asoka, (1973)1 M.L.J. 
128 : 86 L.W. 449: A.I.R. 1973 Mad. 258; 
Soosai Odayar v R.Swaminatha Aiyer, (1936) 
71 M.L.J. 227:44 L.W. 334 : ALR. 1936 
Mad. 522. 


Petition under section 115 of Act V of 1908 
praying the High Court to revise the Order 
of the Court of the Additional District Munsif, 
Sankari at Salem, dated 24th February, 
1979 and made in R.E.P. No. 279 of 1978 
in O.S. No 543 of 1964. 


T.S. Subramaniam, for Petitioner. 


The Gourt delivered the following 


JupaMEenT.—Judgment-debtor who was the 
first respondent in the Court below is the 
petitioner herein. Firstrespondent herein as 
the decree-holder filed R.E.P.No.279 of 1978 
in O.S. No 543 of 1964 on the file of the 
Additional District Munsif of Sankari at 
Salem, under Order 21, rule 35, Civil 
Procedure Code, for delivery of the petition- 
mentioned immovable pope to the 
petitioner stating that he had obtained 
a decree on 4th April, 1968 for possession of 
immovable property but he was not 
able to take possession all along in view 
of the pendency of proceedings in Appellate 
Courts. The first respondent, who is the 
petitioner herein, and the second respondent 
contended that whatever be the decree that 
had been obtained 10 years back, since the 
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decree-holder has no title to the suit pro- 

` perty, he cannot recover possession of the 
property, that the defendants had been under 
the wrong impression of the ownership of the 
decree-holder and now only they realise that 
they have paid rents for the site wrongly and 
now that theGovernment had given house site 
pattas under the gereral law as well as under 
Kudiyiruppu Acts, the defendants are not 
liable to abide by the decree in O.S.No. 
543 of 1964 and that by virtue of the patta 
granted by the Government, they have be- 
.come owners of the suit site as well. As for 
superstructure, it was put up only by the 
defendants, and therefore for all these reasons, 
the execution petition- deserves to be dis- 
missed. 


2. It appears that the petitioner herein filed 
a petition to reopen the matter on 19th Febr- 
uary, 1979 and at that time the orders passed 
by the Sub-Court,Salem in T.A.No.172 of 1979 
іп O.S.No.231of 1979 wasshown to the coun- 
sel for the first respondent herein to the effect 
that he bad been injuncted from proceeding 
further with the execution proceedings taken 
by him before the District Munsif's Court 
of Sankari at Salem. The Court below 


after considering the earlier proceedings and: 


the specific order made by this Honourable 
Court in C. M.S. A. No.167 of 1974, held that 
the first respondent will be entitled to the 
relief of delivery of possession of the immo- 
vable property and leaving it to tbe party 
to ''seek his remedy before the Sub-Court 
by taking suitabls actions" in respect of the 
ad interim injunction ordered in I.A.No.172 of 
1979. Aggrieved against this order, judg- 
ment-debtor, who was the first respondent in 
the Court below, has preferred this civil 
revision petition contending that the execu- 
ting Court is bound to respect the orders of 
a superior Court and it is bound to take 
subsequent events into corsideration and 
give effect to it, and in any event, it can 
never act in such a manner as to compel a 
person to commit contempt of proceedings of 
another Court. 


3. Mr. T.S.Subrameniam, coursel for the 
petitioner contends that the power to grant 
injunction is not circumscribed by what 
is provided under Order 39, Civil Procedure 
Code, and Courts being invested with 
inherentjurisdiction to grant the relief of in- 
junction ir the interests of justice, when 
a Court had chosen to injunct a party from 
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participating in a pending proceedings, such 
an order should be respected by the 
other Court, and it can never act in a man- 
ner as to compel the party against whom in- 
junction has been ordered, to disobey the 
order of-injunction, and in this case, when a 
comprehensive suit has been filed by the 
petitioner herein in the Sub-Court taking 
into account the subsequent events, there 
can be no question of completing the process 
of execution which would result in grave 
injustice to the petitioner herein and would 
also lead to multiplicity of proceedings. 
His further contention is that the first res- 
pondent herein had not taken so far any. 
step to have the ad interim injunction vaca- 
ted, and so far as the Court below is concer- 
ned the order passed by it is illegal irres- 
pective of whatever may be tbe direction 
that might have been issued by the High 
Court in C.M.S.A.No. 167 of 1974. He 
states that an Appellate or Revisicna] Court 
can intercept the proceedings of the sub- 
ordinate Court by passing orders of injunc- 


tion or stay. Otherwise one civil Court 
can interdict the proceedings of another 
civil Court by issue of an order 


of injuncticn, but every civil Court has the 
inherent jurisdiction to, injunct a party to the 
proceedings in another Court irrespective 
of whether it is subordinate or not from 
further proceeding with the matter, and in 
this case when the decree-holder-first res- 
pondent herein had been injuncted by the 
Sub-Court from taking possession of the 
suit property pursuant to the decree passed 
in O.S. No. 543 cf 1964, the executing Court 
acted illegally in directing delivery of the 
property by 24th March, 1979. 


4. 'The learned counsel for the first res- 
pondent contends that when the High Court 
in C. M.8S. A. No. 167 of 1974 has directed as 
follows: 


“Undoubtedly, the decree is executable 
Therefore there is absolutely no merits, 
in the C. M.S.A. which stands dismissed. 
The executing Court is directed to dispose 
of E.P.No. 742 of 1974 on or before the 15th 
August of 1978. Imakeit clear that in the 
event of the E. P. being allowed, the 
executing Court will notgrant any time 
for delivery of vacant possession." 


The executing Court is bound to conclude the 
matter irrespective of whatever be the injunc- 
tion that may he obtained against the first 
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. respondent herein and as far as the Gourt is 


concerned, there being no order preventing 
it from further proceeding with the execu- 
поп proceedings, it was well within it’s 
right in directing delivery of possession of 
property. When the order passed in I. A. No. 
172 of 1979 is only confined against the 
party to the proceedings. the executing 
Court is not bound to take cognisance of 
it and it is entirely for the concerned party 
to takesteps for vacating the order of injunc- 
tion 1n the Sub-Court and justify to that 
Court what had been done by him in 
compliance of the lawful order of the 
executing Court. It wil not be open to the 
petitionér herein to prevent a Court from 
functioning effectively and disposing of the 


matter beforeit, by getting an order as against ~ 


the party tothe proceedings thus preventing 
him from lawfully prosecuting the matter 
before the civil Court. He states that I.A. 
No.172 of 1979 in O.S. No. 231 of 1979 was not 
proceeded with because time and again it 
was represented hy the petitioner herein that 
this civil revision petition is pending dis- 
posalin this Court and therefore there is no 
need for passing any orders thereon. 


5. The main point that arises for considera 
tion 1s, whether the Court below was correct 


in directing delivery of possession of property 


by virtue of the directions given by this 
Court in C. M.S.A.No.167 of 1974 in spite 
of the order of ad interim injunction obtained 
against the first respondent alone in I. A. No. 
1720f 1979 in O.S. No.231 of 1979 filed subse- 
quently by the petitioner herein in the 
Sub-Court of Sankari at Salem. 


6. Mr.T.S. Subramaniam, counsel for peti- 
tioner in support of his contentions relies 
upon the following decisions to plead that 
when an order of interim injunction is 
obtained against a party to the proceedings 
preventing him from participating in the 
proceedings in another Court, the other 
Court is bound to take into account such an 
order and refrain from further proceeding 
with the matter because, the power exer- 
cised by the Court which granted the injun- 
ction is an inherent power which is much 
wider than what is contemplated under 
He refers 
to the Division Bench decision rendered in 
Bahadur Singh v. А. Н.  Forbes,! wherein 


os 
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the judgment-debtor at the stage when 
the property was brought to sale by 
the executing District Court, filed a suit 
in a Sub-Court against the decree- 
holder claiming the property as his own and 
obtained an order of intérim injunction res- 
training the decree-holder from selling the 
property. In spite of it the executing Court 
sold the property. It was held therein: 


“It may be quite true that the learned 
District Judge was not personally bound 
by the order of injunction, and indeed the 
Subordinate Judge could not have issued 
any injunction upon the: Court of the 
District Judge, but the powers which the 
learned District Judge was asked to ex- 
ercise were the inherent powers which 
he undoubtedly had of taking action in 
the particular circumstances ofthe case, 
and we, as a Court having superin- 
tendence over that ‘Court, are also, I 
think, entitled to exercise our powers of 
superintendence over the District Judge; 
and if we think that he has clearly gone 
wrong, inadvertently it is true, assisting 
one of the parties in what amounts to a 
contempt of the order of the Court, 
then I think we are clearly entitled to take 
such steps as may be necessary to put the 
parties in the same position as if no con- 
tempt of Court had taken place." 


In that case also, there was an order by the 
High Court but it was not in the nature of 
a mandatory order directing the property 
to be sold within a prescribed date. It was 
anally held that the order of sale made bythe 
District Judge in spite of the order of interim 
injunction of the Subordinate Judge is of no 
effect and it would not be binding between 
the parties. 


7. Then he relied upon a decision in Milton 
& Company v. Ojha Automobile Co.1 and which 
arose under section 56 of the Specific Relief 
Act and it was held therein that the Court 
has inherent rights to protect suitors resort- 
ing to it apart from whatever is found in 
Order 39, Civil Procedure Code, and that 
*'the order of one Indian Court may be effec- 
tive against a person within the jurisdiction 
of another Indian Court, when a similar 





1, A.J.R. 1931 Са], 279, 
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order by an English Court would he of no: 


avail against a person within a foreign 
juvisdiction.”? 


8. Umapat v. Subodha Chandra\, dealing 
with the scope of Order 39, Civil Procedure 
Code, held that **Order 39 does not exhaus- 
tively deal with the matier of granting 
of temporary injunction and apart from those 
provisions of Order 39 of the Code the Court 
can grant temporary injunction in the 
exercise ofits inherent jurisdiction and there 
is nothing In section 56 of the Specific Relief 
Act to prevent the Gourt from restraining 
a party from proceeding with judicial pro- 
ceedings”. Dealing with the case arising under 
the Specific Relief Act, in Sheo Nandan 
Prasad у. Sheo Parsan Pathak?, it was held 
that to avoid multiplicity of proceedings, 
injunction can be granted to restrain a 
party from executing his decree. 


9. Finally, Mr. T. S. Subramaniam, cow- 
sel for the petitioner would refer to the deci- 
sicn of the Supreme Court in Manokar 
Lal v. Seth Hiralal, wherein it has been 
clearly held that tre power of a civil Court 
to grant interim injunction is not restricted 
by what is found in Order 39, Civil Procedure 
Code and that it has inherent Jurisdiction to 
issue an order of injunction in, respect of 
matters which are not covered by it. In 
that case, a suit was first instituted by the 
plaintiff in Suh-Court, Asansol and during 
its pendency, the defendant filed a suit in 
the District Court, Indore and obtained an 
order of interim injunction under Order 39, 
Civil Procedure Code, restraining the 
“plaintiff? in the earlier suit from proceed- 
ing withthe Asansol suit pending decision 
of the suit filed in the Indore Court. By 
relying upon the provisions in sections 
94 and Order 39, Civil Procedure Code, 
it was contended that interim injunction 
can be issued only if provision is found 
under the rules and the grant of temporary 
injunction to prevent a party from parti- 
cipating in the proceedings in the earlier 
instituted suit, being not contemplated 
under the Rules, the order of interim 
injunction granted by the Indore Court 
.is illegal. The Supreme Court taking 
note of the divergence of opinion between 
the several High Courts held that the 





1. A.LR. 1953 Gal. 377. 
2. ALR. 1942 Pat. 349. 
3. AIR. 1962 8.0. 527, 
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"Courts -have inherent .jurisdiction to 
issue temporary injunction in circums- 
tances which.are not covered hy the pro- 
visions of Order 39, Civil Procedure Code. 
There is no such expression in section 94 
which expressly prohibits the issue of a 
temporary injunction in circumstances 
not covered hy Order 39 or by any Rules 
made under the Code.’ 


“It is well settled that the provisions of the 
Code are not exbaustive, for the simple 
reason that the Legislature is incapable 
of contemplating all the possible circums- 
tances which may arise in future litigation 
and consequently for providing the proce- 
dure for them. The effect of the expres- 
sion '*if it is so prescribed" is only this 
that when the Rules prescribed the cir- 
cumstances in which the temporary injunc- 
tion can be issued, ordinarily the Court is 
not to use its inherent powers to make the 
necessary orders in the interests of justice, 
but is merely to see whether the circums- 
tances of the case bring it within the pre- 
scribed Rule. If the provisions of section 
94 were not there in the Code, the Court 
Could still issue temporary injunctions but 
it could do that in the exercise of its 
inherent jurisdiction. No party has a 
right to insist on the Court's exercising 
that jurisdiction and the Court exercises 
its Inherent jurisdiction only when it 
considers it absolutely necessary for the 
ends cf justice to do so. It is in the 
incidence of the exercise of the power of the 
Court to issue temporary Injunction that 
the provisions of section 94 of the Code 
have their effect and not in taking away 
the right of the Court to exercise its 
inherent power.” 


Having referred to the inherent powers of 
Courts in section 151, Civil Procedure Code, 
it was held that “11 is not possible to hold 
that the provisions of the Code control the 
inherent power by limiting it or otherwise 
affecting it. The inherent power has not 
been conferred upon the Court; it is a power 
inherent in the Court by virtue of its duty 
to do justice between the parties before it. 
The inherent powers are to be exercised 
by the Court in very exceptional circums- 
tances, for wbich the Code lays down no 
procedure. The question of issuing an order 
to à party restraining him from proceeding 
with any other suit in а regularly constituted 
Court of law deserves great care and consi- 
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deration and such an order is not to be made 
unless absolutely essential for the ends of 
justice." In the said decision reference was 
made to Gohen v. Rothfield!, wherein it has 
been held: 


“Where it is proposed to stay an action on 
the ground that another is pending, and 
tne action to be stayed is not in the Court 
asked to make the order, the same result 
is obtained by restraining the person who 
is bringing the second action from proceed- 
ing with it. But, as the effect is to inter- 
fere with proceedings is another jurisdic- 
tion, this power should be ехегсіѕеа with 
great caution to avoid even the appear- 
ance of undue interference with another 
Court.” 


‘‘While, therefore, there is jurisdiction to 
restrain a defendant from suing abroad, 
it is a jurisdiction very rarely exercised, 
and to be resorted to with great care and 
on ample evidence produced by the ap- 
plicant that the action abroad is really 
vexatious and useless." | 


Ultimately, it was held that the Additional 
District Judge, Indore, was in error in 
issuing temporary injunction against the 
plaintiff in the earlier instituted Asansol 
suitfromfurther proceeding with the suit. 


10. Whereas the learned counsel for the 
first respondent would refer to the decision 
in Mangal Ас v. b. S. Asoka, wherein it 
was held that when а decree-holder 
who has lawfully obtained a decree 
further takes execution proceedings he is 
not committing any illegal injury and there- 
fore, no injunction can be issued under Order 
39, rule 2, Civil Procedure Code, and hence 
any order of injunction restraining the 
decree-holder-auction-purchaser from doing 
what was lawful for him to do, cannot be 
sustained. The only other decision relied 
upon by him is the one rendered in 
Seosat Odayar v. R. Swamtnatha Atyer3, but I 
find that this has no relevance to the 
point in issue. 


11. Therefore, it is apparent that the power 
of grant of injunction is an inherent power, 
_which is not limited to what is prescribed 


Ei 
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under Order 39, Civil Procedure Code. But 
ifthe power is to extend as to prevent a -party 
to the proceedings from participating in 
it, it will have to be. exercised with great 
caution to avoid even the appearance of un- 
due interference with another Court. The 
Supreme Court has clearly held that: the 
inherent powers have to, be exercised bythe 
Court in very exceptional circumstances for 
which the Code lays down no procedure. ‘No 
Court can ever pass an order which would 
stultify the other Court from proceeding 
with the matter in the manner ip which it is 
expected to proceed and dispose of the matter, 
unless it be shown that the order of injunc- 
tion or stay has been issued by a superior 
Court in an appeal or ir arevision proceed- 
ings. The inherent power invested in a 
civil Court cannot be invoked to the extent 
of preventing another civil Court from 
proceeding with the matter on its file, un- 
less itis subject to the revisional or appellate 
jurisdiction of the other Court. Before issue 
of ай interim injunction, there is always a 
bounden duty onthe part of the Court to apply 
its mind to find out the nature of reliefasked 
for and under what circumstances the party 
seeks its aid. It cannot in a bindfold manner 
issue Orders of ad interim injunction, which 
would in effect result in the party to the pro- 
ceedings in another Geurt committing con- 
tempt of the orders of the Court, which issued 
the injunction. The Supreme Court has 
ultimately held that the inherent power of 
the civil Court is available only if the party 
to the proceedings satisfies the Court that 
exceptional circumstances exist which call 
for necessary relief to be granted. There- 
fore unless a party who invokes the inherent 
jurisdiction satisfies the Court about the 
need for ad interim injunction against a 
party preventing him from further prosecut- 
ing the proceedings, which he is legally, 
entitled to institute, the order of interim 
injunction will be an improper one. 


12. So far as the present case is concerned 
the revision petition is not against the 
order of ad interim injunction granted in 
І.А. No. 172 of 1979 in O.S.No. 231 of 
1979. It is therefore not necessary to go into’ 
the question of finding out to what extent 
the order of ad interim injunction passed by 


3t is valid or not, hut for the present pur. 


poses of finding out whether the executin 
Court was well within its right in orderin 
delivery of possession of property in spite о; 


a] 


the decree-holder being injuncted in I.A,No. 
172 of 1979 from further proceeding with the 
execution proceedings, it has to be remem- 
bered that in C.M.S.A.No. 167 of 1974 this 
Court has directed the executing Clourt to 
complete the proceedings by a specific 
‘date unlike the nature of the order passed 
by the High Court in Bahadur Singh v. 
А.Н. Forbes. As held in Mangal Achi v. V.S. 
Asokan2, when a decree-holder executes a 
decree he does not commit any illegal in- 
jury which would call for such a proceeding 
being injuncted with. The order of injunc- 
tion issued in I.A.No, 172 cf 1979 has been 
shown to the first respondent,and indirectly, 
the petitioner herein had asked the execu- 
ting Court to stay its hands. Even though 
ijt may appear as if the petitioner herein has 
secured an order of injunction only against 
the first respondent, it is apparent that 
the order is intended to stultify the pro- 
‚ceedings in another Court which proceded to 
execute a lawful decree and which has been 
directed by this Court to be completed within 
the time indicated by it in C.M.S.A.No. 167 
-of 1974. Under such circumstances it cannot 
be said that the order ef injunction issued is 
one which would justify the exercise of the 
inherent jurisdiction, which according to 
the Supreme Gourt can be invoked only in 
very exceptional and justifiable circumstan- 
‚сез. As pointed out in Goken v. Rothfield3, 
‘this power should be exercised with great 
caution to avoid even the appearance of 
undue} interference with another Court. 
Hence, I consider that when the circumsta- 
nces above stated clearly go to show that the 
attempt of the petitioner herein is to inter- 
fere with the course of proceedings in another 
Gourt, it will be well within the jurisdiction 
of the executing Court to proceed further with 
the matter and dispose it of accordingly, 
leaving it to parties to work out their rights 
-in the other Court. 


13. Even though Mr. Subramaniam, 
-counsel for the petitioner, contends that no 
Court shall act in such a manner as to com- 
pela party to commit contempt of proceed- 
ingsin another Court, I see no substance in 
such a contention because the Court which 
has issued the order of injunction would soon 
‘realise that it has passed an order claiming 
to be one in the exercise of its inherent juris 


—————————————————————— 
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diction, but in fact,itwas an order which was 
secured by the petitioner herein without any 
justification. Though it is claimed that to 
avoid multiplicity of proceedings a Court can 
exercise its inherent jurisdiction it cannot 
be so in a case of this nature where the suit 
was instituted in 1964and decree was obtained 
as early as on 4th April, 1968, and the decree- 
holder is prevented from getting possession 
of his property, and further realising the 
procrastination in the proceedings this Court 
went to the extent of fixing a time-limit for 
completion of delivery of possession of pro- 
perty. Under such circumstances, no 
civil Court can ever claim that it hasinherent 
jurisdiction. which would enable it to stul- 
tify the proceedings in another Court, by 
preventing a party to participate in execu- 
tion proceedings lawfully instituted, and 
which can be proceeded with by the compe- 
tent Court without any interference by ano- 
ther Court except the Appellate and Revi- 
sional Courts. 


14. Though it is contended by the learned 
counsel for the petitioner that the Court 
below was in error in directing the first res- 
pondent herein to seek his remedy before 
the Sub-Court which would mean that he 
has to face contempt proceedings, by 
taking suitable action, in my view, the 
direction is not to the effect that he should 
face contempt proceedings inthe Sub-Court, 
but it is intended to inform him that it is 
open to him to appraise the Sub-Court 
of the nature of the matter and as to why 
the executing Court is ordering delivery of 
possession of property in spite of the tempo- 
rary injunction granted in Т.А. No. 172 of 
1979 and thereby have the order rescinded. 
Such a direction cannot be considered to 
mean that the first respondent herein is 
directed to face contempt proceedings. 


15. At this stage, I consider it will be rele- 
vant to bear in mind as to what could hap- 
pen to a party who is prevented from parti- 
cipating in proceedings which had been 
lawfully instituted by or against him. If 
it is a proceeding instituted by him and he 
is prevented by another Court from parti- 
cipating in such proceedings, for non- 
appearance the other Court may dismiss his 
case. In case heis a respondent, adverse 
orders will be passed against him. This will 
compel him to face the risk of losing his 
rights for ever, unless he is fortunate to have 
the matters restored and further procee- 
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dings are taken well within time. Even 
while exercising the inherent power, the 
Court is bound to find out whether the 
expediency of the matter calls for ex parte 
order of ad interim injunction being passed 
or whether the purpcse cannot be achieved 
by first issuing notice to the party, and there- 
after pass necessary orders on the injunction 
petition. In a matter like this, where the 
Sub-Court has been apprised of execution 
being taken and the relief is asked only 
against the party preventing him from fur- 
ther proceeding with the execution proceed- 
ings and when both the Courts are situate 
in the same building, it is unthinkable that 
the Sub-Court should have passed ad 
interim injunction without first issuing notice, 
particularly when it is exercising its inherent 
powers, whichin the words of the Supreme 
Court should be exercised only in excep- 
tional cricumstances. 


16. Iam ofthe view, that whenever an in- 
junction has to he issued against a party 
preventing him from participating in law- 
fully instituted proceedings in another civil 
Court, it should be done first by issue of 
notice and only later on the Court after hear- 
ing both the parties pass suitable orders 
which would not interfere with proceedings 
jin another Court. This procedure would 
enahle it to become aware of the nature of 
the proceedings instituted, and if at all it is 
to injunct a party to participate in lawfully 
instituted proceedings it can be done only 
after satisfying the Court that exceptional 
circumstances necessitate relief to be grant- 
ed to him which may be for the purposes 
of avoiding multiplicity of proceedings or to 
prevent injustice being caused. Except 
appellate or revisional Court no civil Court 
can pass an order of adinterim injunction 
which to its knowledge would result in a 
person being proceeded against for  dis- 
obeying such an order merely because that 
person is participating and preceeding with 
the proceedings in another Court which is 
lawfully exercising its powers. For parti- 
cipation in lawful proceedings no Court 
can hold such a person as a wrong-doer. 
Hence hefore exercising the inherent power, 
instead of expecting the other Court to be 
prudent in not proceeding with proceedings 
the Court, wherein injunction petition is 
filed, alone ‘should act with restraint or 
prudence so as to avoid embarrassment to 
both the Courts. After,all it can afterwards 
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give necessary reliefs for whatever harm, 
if any, occasioned by the orders of the other 
Court before which the party is bound to 
appear. Existence of power does not neces- 
sarily mean exercise of it without prudence 
and without precautions being taken. Issue 
of notice in a case of this nature would have 
prevented a party being put in the quan- 
dary of whether tó appear before the execu- 
ting Court and have the decree executed or 
involve himself in the likely contempt procee- 
dings which may be taken for not complying 
with the injunction order. It is unfortunate 
that the first respondent herein had not even. 
realised as to what should be done about 
I.A.No. 172 of 1979, in spite of the pendency 
of the civil revision petition. This Court 
had not granted any interim order and. 
nothing prevents him from moving the Sub- 
Court to have the injunction order vacated. 
He could have moved this Court for neces- 
sary directions. Jf in case it delays the dis- 
posal of the application, necessary remedies 
are available in the superior Court to have 
the I. A.disposed of and if the order is adverse 
to him, he could have moved this Court, in 
which event, along with the civil revision. 
petition, this Court would have prevented. 
the anomalous situation in which a party 
is compelled not to participate in lawfully- 
instituted proceedings. "Therefore, taking: 
into accounttheorders passed by this Courtin 
C. M.S. A.No. 167 of 1974, which has directed 
the executing Court to dispose of the petition 
byl5th August, 1978,and which has compelled. 
the Additional District Munsif's Court to: 
order delivery of possession of properties: 
leaving it to tbe first respondent to take 
suitable action before the Sub-Court being 
in order, this civil revision petition stands 
dismissed with costs. 


R.S. Petition dismissed- 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PRESENT:—V. Ratnam, F. 


The Tirunelveli Weavers Co-operative 
Production and Sales Society Limited, 
0981, Tirunelveli Town through its Secre- 
tary Petitioner* 


ÀJ. 


‘The South India Bank Employees Union; 


Tiranelveli Town, through its General 
Secretary Responde пі. 


Tamil Nadu Buildings (Lease and Reni 
Gontrol) Act (XVIII of 1960), section 10 (3) 
(a) (iti) —Business—Meaning of—Petition for 
eviction—Landlord Bonk | Employees Union— 
Activities of Union whether business—Held in the 
affir motite. 


‘The landlord being the South India Bank 
Employees. Union filed a petition for evic- 
tion-under section 10 (3) (a) (iii) of the Tamil 
Nadu Act (XVIII of 1960) against the 
tenant after issuing a notice terminating the 
tenancy. Eviction was ordered by the Rent 
Controller, who found that the Union re- 
quired the building for its own activities and 
that the requirement was also bona fide. 
Aggrieved by this, the tenant filed an appeal 
to the Appellate Authority. The Appel- 
late Authority concurred with the conclusion 
of the Rent Controller. In revision against 
the order of eviction the only contention 
‘of the petitioner was that the activities of 
the Union could not be conceived as one 
‘of carrying on any business as such within 
the meaning of section 10 (3) (a) (iii) of the 
Act, and therefore the application was not 
maintainable. 


Held: The activities of a Bank Employees 
‘Union comprises several facts. Apart from 
holding periodical Committee meetings and 
general body meetings, the activity of the 
Union is also directed towards securing 
benefits and privileges for the bank emplo- 
yees. To tie down the word ''business" 
in section 10 (3) (a) (iii) to commercial 
activities involving profit-making would ex- 
‘clude a host of other activities falling under 
the broader definition of the word *'busi- 
ness”. 





* Q.R.P.No. 1113 of 1979. 


In view of the decision in S. Mohanlal v. 
R. Kondatah, (1979) 2 S.C.J. 362: (1979) 2 
A.P.L.J. (S.O.) 30: (1979) 2 S.C.C. 616: 
А.Т.К. 1979 S.C. 1132, the word ‘‘business”’, 
had to be understood in a very broad 
sense as an activity which occupied 
time, attention and labour for the pvrpose 
of livelihood or profit. The activities of 
the respondent-Union were such that they 
occupied the time as well as the labour and 
were intended to improve the service condi- 
tions of the bank employees and to promote 
and advancetheir welfare. Such activities 
on the part of the respondent would also 


“be within the scope of the broader sense of 


the meaning of the expression ‘business’. 
| [Рата. 4.] 
Cases referred to:— 

RM. 

Rolls 


P. Vairamani Атта у. ММК. 
Kannappa, (1970) 2 M.L.J: 689; 


. v. Miller, (1884) 27 Ch.D. 71; Kesavan Nasr v. 


Babu Naidu, (1954) 2 M... 149 : 67 L.W. 
408: A.LR. 1954 Mad. 892; S. Mohan Lal 


. V. R. Kondaiah, (1979) 2 S.C.]. 362: (1979) 2 


S.C.C.616 :(1979) 2A.P.L.J. (S.C.) 30: А.Т.К. 
1979 S.C. 1132; 5. Mohan Lal v. R. Kondaiah, 
AIR. 1970 A.P. 384; G. Papachary vw. 
Country Tobacco Merchants Association, (1974) 
2 An. W.R. 91. 


Petition under section 25 of the Tamil Nadu 
Buildings (Lease and Rent Gontrol) Act 
(XVIII of 1960) as amended by Act (XXIII 
of 1973) praying the High Court to revise 
the Order of the Court of the Principal 
Subordinate Judge (Appellate Authority, 
Tirunelveli, dated 28th August, 1977 and 
made in C.M.A.No. 98 of 1977 H.R.C.No. 
212 of 1975 Prl. D.M.C. (Rent Controller), 
Tirunelveli. ) 


R. Krishnamacheri and Р. Ramachandran, for 
Petitioner. 


The Court delivered the following 


Jupcment :—The tenant is the petitioner in 
this civilrevision petition, which is directed 
against the order of eviction passed by the 


‘authorities below, on an application under 


section 10 (3) (a) (iii) of the Tamil Nadu 
Buildings (Lease and Rent Control) Act, 
XVITI of 1960, as amended by Act XXIII 
of 1973 (hereinafter referred to as the Act) 
filed by the respondent herein which is the 
union of The South India Bank Employees. 
According to the respondent, the building 
in question was purchased by the 
union from опе  Subramania Pillai 
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on -24th May, 1974 апа even at 
that time, the petitioner was in occupa- 
tion of the building as a tenant on a monthly 
rental of Rs. 60 payable on or before the 
5th of every succeeding month. Claiming 
that the building in question is a non-resi- 
dential one and that the union has no build- 
ing' of its own to house its office to conduct 
the meetings and carry on the business of the 
union, the respondent filed an application 
undersection 10 (3)(a) (iii) of the Act for an 
order of eviction. against the petiticner, 
after issuing a notice terminatingthe tenancy. 
That application was resisted by the peti- 
tioner herein contending that while the peti- 
tioner was arranging to purchase the pro- 
perty from Subramania Pillai, the union 
had purchased the same and that the union 
is now housed in a spacious place where it is 
carrying on its business smoothly and with- 
out any hardship. The further case of the 
petitioner was that he has beeh carrying 
on business in dyeing and weaving and that 
he is aware of the functioning of the union 
which is a corporate body. which cannot ask 
for an order of eviction on the grounds 
stated by it. 


2. The learned Rent Controller (Principal 
District Munsif), Tirunelveli, who enquired 
into the application held on a considera- 
tion of the oral as well as the documentary 
evidence that the union had established that 
it requires the building for its own activities 
and occupation and that such’ requirement 
is also bona fide. On this finding, an "order 
for eviction was passed against the petitioners. 
Aggrieved by this, the petitioner preferred 
an appeal in C. M.A.No. 98 of 1977 before 
the Appellate Authority (Principal Sub- 
ordinate Judge), Tirunelveli. The- Appel- 
ete Authority also concurred with the 
conclusion of the Rent Controller and held 
that the holding of the meetings of the union, 
general body meeting, committee meetings, 
etc., would amount to carrying on of the 
business of the union in connection with 
which the respondent is entitled to secure 
possession of its own building under the prc- 
visions of section 10 (3) (a) (iii) cf the Act. 
Conseguent to this finding, the order of 
eviction passed hy the Rent Controller was 
upheld and the appeal was dismissed. It 
1s the correctness of this order that is challen- 
ged in this revision. 


3. The only contention of the learned coun- 
selfor the petitioner is that an entity like the 
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respondent-union cannot be conceived of as: 
carrying on any business as such within the 
meaning of section 10 (3) (а) (iu) of the 
Act and, therefore, the application filed by 
it under that section is not maintainable. 
On the cther hand, the learned counsel for 
the respondent contends that the word 
"business" used in section 10 (3) (a) (iii) 
of the Act should be construed in the sense 
of activities that occupy the time, attention. 
and labour for the purpose of livelihood or 
"profit and considered in this light, the acti- 
vities of an union will also be.comprehended 
within the term “‘carryirg on business” 
and, therefore, the petition for eviction filed. 
by it is maintainable. Section 10 (3) (а) (1). 
deals with residential buildings, while sec- 
tions 10 (3) (a) (ii) and (iii) deal with non- 
residential buildings. It may be pointed. 
out that the Act by itself does not define a. 
residential building ог a non-residential 
building. With reference to residential 
buildings, if the requirements of section 10 
(3) (a) (i) of the Act are satisfied, then the 
landlord will be entitled to recever posses- 
sion of the same from the tenant. With 
reference to non-residential buildings, the 
Act has made provision with reference to a 
non-residential building used for the purpose- 
of keeping a vehicle or adapted for such use: 
and.other non-residential buildings. The 
former category of non-residentia] buildings: 
would fall within section 10 (3) (e) (i) of 
the Act, while all other non-residential 
buildings would be covered by section 10 (3). 
(a) (їп) of the Act. The present cese is 
one where the building would fall under 
section 10 (3) (a) (111) of tbe Act. It is only 
on account ofthis the respondent also filed. 
the application under that section. 


4. The next question that arises is, whether 
the landlord 1s not occupying for purpose 
of à business which it is carrying on, a non- 
residential building in the city, town or 
village concerned which is its own.It is not in. 
dispute that the respondent is not occupying: 
any other building of its own, but is now 
housed in a rental premisesand consequently, 
this requirement under section 10 (3) 
(a) (ili) of the Act is also satisfied. The 
only other requirement that must be ful- 
fülled before the respondent could seek to. 
recover the premises in the occupation of the 
petitioner is that the respondent should be 
carrying on a business. The word ‘‘busi- 
ness? is also not defined in the Act. Accord- 
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ing to. Shorter Oxford English Dictionary, 
“Business” means.— 


"the state of being husily engaged in 
anything"; “activity”, that about which 
one is busy"; “functions”; “occupation”; 
"that with which one is concerned at the 
time." 


Bouvier’s Law Dictionary states that ‘‘busi- 
ness" means:— 


"that which occupies the time, attention 
and labour of men for the purpose of liveli- 
hood or profit". 


In Shorter Oxford English Dictionary, the 
word ''profit"" is stated to mean— 


"to make progress"; “Чо advance"; 
"to improve”; “to be of advantage". 
"to benefit, further, promote". 


The activities of a bank employees’ union 
like the respondent herein comprise of several 
facets. Apart from the holding of periodi- 
cal committee meetings and general body 
meetings, the activity of a bank employees, 
union is also directed towards securing bene- 
fits and privileges for the purpose of such 
bank employees. It is common knowledge 
that as a result of the sustained efforts of 
such bank employees’ unions, the wage con- 
ditions, leave and other benefits of the 
bank employees and a host of other privi- 
leges like extra allowances, holidays, medical 
benefits, etc., have been secured to the bank 
employees. Undoubtedly, the process of 
securing those benefits had occupied the 
time, attention and labour of the union 
for the purpose of the profit of its members. 
To tie down the applicability of the expres- 
sion ''business? only to commercial activi- 
ties involving profit-making would, in my 
view, exclude a host of other activities fall- 
ing under the broader definition of the 
word f'business", as in the present case. It 
cannot be disputed that as a result of the 
activities and efforts of the union, the work- 
ing conditions of the bank employees had 
been improved and. they have been consi- 
derably benefited as a result of the exertions 
of the union. Under these circumstances, 
it is not possible to accept the contention of 
the learned counsel for the petitioner that 
the word **business?' in section 10 (3) (a) (iii) 
ofthe Act must be confined only to the 
profit aspect of the business activity. Consi- 
dering the question whether the carrying 


on ofa thanneerpandal "activity is à  busie 
ness under section 10 (3) (a) (iii) of the Act, 
Kailasam, J. as he then was, in P. Vaira- 


mani Ammal v. К. N.K. RM.  Kannappa!, 
observed thus: 


‘The Oxford Dictionary gives the meaning 
of the word **business" as ‘“‘being busy, 
task, duty..... habitual occupation, profes- 
sion, trade,serious work". It is, there- 
fore to be seen that tbe word has a very 
wide import and would cover every 
activity where men keep themselves busy. 
In Halsbury's Laws of England, 3rd 
Edition, Volume 38, the word *business" 
is stated as a wider term than and not 
synonymous with trade and means prac- 
tically anything which is an occupation 
as distinguisbed from a pleasure........ In 
this context “the term” for purposes 
of a business" will have to be construed. 
There can be no objection to the landlord 
carrying on a business which is not strict- 
ly commercial as for instance, using the 
building as a place of worship or Bajana 
Mandapam ог Thanneerpandal. These 
are absolutely legitimate objects to which 
the landlord can put to use his building. 
The object of the enactment being one to 
regulate the occupation of residential and 
non-residential buildings, I can see no 
prohibition against the landlord putting 
the buildings to any legitimate use and 
also requiring the building bona fide for 
any legitimate use. So long as the ob- 
ject is a legitimate one and so long as the 
requirements of the sub-section are ful- 
filled, I see ho reason for restricting the 
meaning ofthe term ‘‘for purposes of a 
business”. If the legitimate activity by the 
landlord will be his business the ordinary 
meaning of the word “‘business” applies, 
and there is no warrant for construing 
the word *'business"' in the very restricted 
way and to confine it to commercial acti- 
vities or activities of trade alone." 


The learned Judge proceeded to consider 
Rolls v. Miller?, where it was held that the word 
"business?" meant almost anything which 
was an occupation as distinguished from a 
pleaure, anything which was an Occupation 
or duty which required attention was a 


————M MA 
1. (1970) 2 M.L.J. 689. 
2. (1884) 27 Ch. D. 71. 
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business. In Kesavan Nair v. Babu Naidu}, 
the term ‘‘business” was held not to have a 
technical meaning but that that expression 
has to be read with reference to the object 
‘and intent of the Act in which it occurs. 
The Supreme Court of India had occasion to 
‘deal with the import of the word ‘‘business”? 
in relation to the carrying on of the profes- 
sion oflaw by a lawyer in S. Mohan Lal v 
R. Kondaial? , White affirming the judgment of 
the Division Bench of the Andhra Pradesh 
High Courtin S. Mohan Lal v. R. Kondaiah?, th 
Supreme Court observed thus: pud 


"It is needless to refer to the meanings 
given to that term in the various dictiona- 
rles except to say that everyone of them 
notices a large number of meanings of the 
word. In a broad sense it is taken to 
mean 'everything that occupies the time, 
attention and labour of men for the 
purpose of livelihood or profit". In a 
narrow sense it is confined to commercial] 
activity." 
In view of the above decision, the word **busi* 
ness? bas to be understood in a very broad 
sense as an activity which occupies time, 
attention and labour for the purpose of liveli- 
hood or profit and it has already been pointed 
out that the activities of the respondent- 
junion are such that it occupies the time as 
well as the labour and are intended to 
improve the service. conditions of the bank 
employees and to promote and advance their 
welfare. Such activities on the part of the 
[respondent wouldalso be within the scope of 
the broader senseof the meaning of the 
expression," "business", In G. Papachary v.Country 
TobaccoMerchants Association? Ra machandraRao 
J., had occasion to consider the question ofthe 
entitlement of an association of persons for 
an order of eviction from the premises 
owned by it on the ground that it required 
the premises for its own business. It was 
pointed out by the learned Judge that though 
the associátion as such did not carry on any 
business, yet, its objects and activities were 
such as would amount to carrying on business 
activities which would fulfil the requirement 
of the provision. Iu St. Josephs Armoury 








1 (1954) 2 м.р. 
1954 Mad. 892. 

2. (1979) 2 8.0.8. 616: (1979) 2 A.P.L.J. 
(S.C.) 30: (1979) 2 S.C.]. 362: A.l.R. 1979 S.C. 
ü 


149: 67 L.W. 408: A.I.R. 


3. A.LR.1970 A.P. 384. 
4. (1974) 2 An, W.R.. 91. 
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Cunasmilh, by its partner Mr. Jacob v. 
Gom. Venkidu, Secretary, Communist Party of 
India (Marxist), Goimbatore?, Nainar Sunda- 
ram, J., had occasion to consider the 
question whether tne Communist Party 
of India can seek an order for eviction 
in respect of its own premises in the occu- 
pation ofa tenant on the ground that it 
requires the premises for its own business. 
Ihe learned Judge held that being a poli- 
tical party, its business is to carry on acti- 
vitlies to progress, to advance and to 
improve its cause in the political sphere and 
it must have an office and itis only to serve 
this requirement, eviction -was sought for 
under section 10 (3) (a) (iii) of the Act and 
such an application was perfectly maintain- 
able. As pointed out earlier, in the present 
case also, the union is.the means through 
progress, advancement, and 
improvement of the:conditions of service of 
the bank employees is sought to be achieved 
and for the purpose of locating its office in 
the premises, the respondent sought an 
order for eviction against the petitioner. 'The 
requirement in the instant case also would 


' fall within section 10 (3) (a) (iii) of the Act, 


as the respondent requires the premises for 
the purpose of a ''tusiness? which’ it is 
carrying on and consequently, the orders 
of the Courts below have to be maintained. 
Tbe result is, the civil revisicn petition feils 
and is dismissed. No costs. 


5. The counsel for the fetiticner prays 
that some time may be given to enable the 
petitioner to vacate the premises and. the 
learned counsel for the respondent. has no 
objection to grant three months’ time 
for this purpose. Accordingly, the peti- 
tioner will have three months’ time from to- 
day, to vacate and hand over vacant pos- 
session of the premises: to the respondent, 


S.J. Petition dismissed. 


— 





1. C.R.P.No, 924 of 1979, dated 25th July. 
1980. 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Present :—-G. Maheswaran, J. 
Sri Kailasanathaswami and Nithyakalyani 
Amman Devasthanam at Ilayathankudi by 


its Hereditary Trustees C. T. AL. V. 
R. Chidambaram Chettiar and others 


Appellants* 
2). 
M. Chockalingam Chettiar and others 
Respondents. 


(A) Tamil Nadu Hindu Religious and Chari- 
table Endowments’ Act (XXII of 1959), 
section 64 (5)—Scope and applicability — 
Public Temple—Scheme framed by Court— 
Modification of scheme — Deputy Commis- 
sioner can exercise power to modify subject 
to conditions and restrictions. 


(B) Tamil Nadu Hindu Religious and Chari- 
table Endowments Act (XXII of 1959), 
section 118 (2)—Scope and applicability — 
Schemes settled or modified by Court—W he- 
ther excluded. | 


Held: The Hindu Religious and Charitable 
Endowments Act, has expressly contemplated 
a particular mode for the exercise of the 
power to modify a scheme under section 64 
(5) (а) and so long as that mode has not 
been prescribed the power itself is incapable 
of being exercised. The prescription of the 
conditions and restrictions’ is a condition 
precedent to the exercise of the power. The 
Deputy Commissioner of Hindu Religious and 
Charitable Endowments had no jurisdiction 
to- pass the impugned order in question as 
the conditions and restrictions under which 
alone the Deputy Commissioner can exercise 
the powers conferred on him under section 64 
(5) (a) of the Tamil Nadu Hindu Religious 
and Charitable Endowments Act, had not 
been prescribed. The order of the Deputy 
Commissioner as confirmed by the Commis- 
sioner has to be set aside. [Paras. 5, 6.] 


Cases referred to:— 


Muthiah Chetti v. Periannan Chetti, (1916) 
4 L.W. 228: 34 T.C. 551; Radhakrishnan v. 


* Appeal No. 622 of 1976. 
Ta 


N 


4th March, 1980. 


Manickam, (1974) 2 M. L. J. 179; T. D. 
Thathachariar v. Deputy Commissioner, 
Hindu Religious and Charitable Endowments, 
(1970) 2 M.L.J. 475. 


Appeal against the decree of the Court of 
the Subordinate Judge. of Sivaganga in Origi- 
nal Suit No. 65 of 1971 dated 25th January, 
1973. 


K. S. Bakthavatsalam and P. Venkataraman, 
for Appellants. 


The Government Pleader, for Respondents. 
The Court delivered the following 
JupcMent.—The plaintiffs are the appellants.. 


The plaint averments are:—The suit temple: 
Sri Kailasanatha Swami and Nithyakalyanr 
Amman Devasthanam at llayathankudi is a 
temple founded by the Nagarathars belonging 
to the Ilyathankudi sect of Nattukottai Chet- 
tiar community, It was managed by the 
Nagarathars themselves by people nomi- 
nated by the Karaikar's family and by other 
sub-divisions of Nagarathar community. A 
suit was filed in the Sub-Court, Ramanatha- 
puram at Madurai in O.S. No. 34 of 191Z 
for framing a scheme for management and 
finally this Court in A.S. No. 72 of 1923: 
settled a scheme of management under the 
Hindu Religious Endowments Act. In the: 
year 1964, the Deputy Commissioner of 
Hindu Religious and Charitable Endowments: 
Department, Madurai, initiated proceedings: 
under section 64 (5) of Tamil Nadu Act 
XXII of 1959, for the modification of the 
scheme settled by the High Court and issued 
notice to the Nagarathars to show cause why 
the scheme settled by the High Court cannot 
be modifed in accordance with the draft 
scheme. An enquiry was made by the 
Deputy Commissioner in O.A. No. 4 of 
1964 and he passed an order on 28th Decem- 
ber, 1967, whereby the draft modified scheme: 
was confirmed with certain modifications, but 
wholly changing the spirit of the original 
scheme by appointing ап Executive Officer 
and vesting the properties of the temple with: 
him and limiting the powers of the trustees. 
An appeal to the Commissioner proved fruit-: 
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Jess and the modified scheme was confirmed 
with very slight alternations. The plaintiff 
-contended that that order is not just and pro- 
per, that the administration of the temple was 
carried on efficiently and that there is no rea- 
son why an Executive Officer should be 
appointed. The appointment would not be 
in the interest of the institution, nor will it be 
an improvement of the existing arrangement. 
The plaintiffs have therefore filed the suit to 
‘set aside the scheme framed by the Deputy 
Commissioner in modification of the original 
‘Scheme framed by the High Court. 


2. Defendants 1 and 2 submitted to a decree 
and the third defendant remained ex parte. 
The fourth defendant-Commissioner, Hindu 
Religious and Charitable Endowments Depart- 
ment in his answer contended that the plain~ 
tiff-temple is a public temple and the Deputy 
Commissioner of Hindu Religious and Chari- 
-table Endowments Department initiated pro- 
ceedings suo motu under section 64 (5) of 
‘the Tamil Nadu Act XXIT of 1959, for 
modifying the scheme and after an enquiry 
‘the Deputy Commissioner passed an order 
modifying the scheme and the appeal to the 
Commissioner was also dismissed making 
some alterations in the scheme and that the 
allegation that appointment of Executive 
‘Officer will amount to withdrawal of most of 
‘the management of the trustees is incorrect. 
The further contention is that it will be in 
‘the interest of the institution that a responsible 
officer of the Government as an Executive 
"Officer is necessary, more particularly when 
‘the plaintiff temple is a wealthy temple deriv- 
ing a good income, and that there are no 
-grounds for cancellation of the order of the 
fourth defendant. 


"The learned trial Judge framed the following 
“issues: 


(1) Whether the order of the Deputy 
Commissioner dated 28th December, 1967 
in O.A. No. 4 of 1964 and the order of 
the Commissioner|4th defendant dated 31st 
October, 1970 in А.Р. No. 32 of 1968, are 
liable to be set aside? 


(2) To what relief is the plaintiff entitled? 


He сате to the conclusion that the order of 
the Deputy Commissioner, evidenced by Exhi- 
bit A-4, and the order of the Commissioner, 
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Exhibit A-5, are not liable to be set aside and 
that they have to be confirmed. Іа the end, 
he dismissed the suit with costs. Aggrieved, 
the plaintiffs have filed this appeal. 


3. The suit temple was managed by the 
families of Ilayathankudi Kovil Nagarathars. 
A suit was filed on the file of the Sub-Court, 
Ramanathapuram at Madurai in O.S. No, 34 
of 1912 by one Periannan Chetty for settling a 
scheme for management. In that suit, the 
Subordinate Judge found that the temple is a 
public Hindu temple and that a scheme is 
necessary. On appeal, the learned Judges of 
the Division Bench of this Court agreed with 
the conclusion of the Subordinate Judge that 
‘it is desirable that a scheme should be settled’ 


(Please see Muthiah Chetti v. Periannan 
Chetti*). Finally, a scheme was settled in 


A.S. No. 72 of 1923 and C.R.P. No. 258 
of 1923 by the High Court. That scheme 
was in force till the Deputy Commissioner 
initiated proceedings under section 64 (5) of 
the Tamil Nadu Act XXII of 1959, for the 
modification of the scheme settled by the High 
Court. The Deputy Commissioner, after an 
enquiry, modified the .scheme. That .order 
with a minor alteration was confirmed by the 
Commissioner. The plaintiffs now seek to 
set aside that order of the Deputy Commis- 
Sioner as confirmed by the Commissioner. 


4. One of the contentions of Mr. Alagar, 
learned counsel'for the appellants is that the 
statute has expressly contemplated a parti- 
cular mode for exercise of the power by the 
Commissioner under section 65 (4) (a) of 
Act XXII of 1959 (hereinafter referred to as 
the Act) and so long as that mode has not 
been prescribed the power itself is incapable 
of being exercised and having regard to the 
language of the proviso to section 64 (5) (a) 
and the object sought to be achieved by it, 
the prescription of conditions and restriction is 
a condition precedent to the exercise.of the 
power itself by the Commissioner and so long, 
as the conditions and restrictions subject to 
which alone the Commissioner can exercise 
the power, have not been prescribed, the 
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Commissioner cannot exercise the power con- 
ferred on him under section 65 (4) (a). 
Mr. Alagar raised a second point and that is 
section 118 (2) (a) of the Act does not deal 
with the scheme settled or modified by the 
Court at all and on that ground also the order 
of the Deputy Commissioner has to be set 
aside. In support of his contentions, he relies 
on Radhakrishnan v. Manickam'. It would 
be relevant to extract section 64 (5) (a) of 
the Act and the proviso thereunder: 


“5 (а). The Deputy Commissioner may, 
at any time, after consulting the trustee and 
the persons having interest, by order, modify 
or cancel any scheme in force settled under 
sub-section (1) or any scheme in force 
settled or modified by the Board under the 
Madras Hindu Religious Endowments Act, 
1926, or deemed to have been settled under 
that Act, or any scheme in force settled or 
modified by the Deputy Commissioner or the 
Commissioner under this Act, or any scheme 
in force settled or modified by the Court in a 
suit under sub-section (1) of section 70, or 
‘on an appeal under sub-section (2) of that 
section or any scheme in force deemed to 
have been settled or modified by the Court 
under clause (c) of sub-section (2) of sec- 
tion 118: | 


Provided that such cancellation or modifi- 
cation of a scheme in force settled on modi- 
fied by the Court in a suit under sub-sec- 
tion (1) of section 70 or on an appeal 
under sub-section (2) of that section or of 
a scheme in force deemed to have been 
settled or modified by the Court under 
clause (a) of sub-section (2) of sec- 
tion 118 shall be made only subject to such 
conditions and restrictions as may be 
prescribed". 


G.O. No. 4851, Revenue, dated 26th Novem- 
ber, 1960 deals with the procedure to be 
followed by the Deputy Commissioner under 
section 64 of the Act. Rules 1 to 4 are rele- 
vant in so far as the Deputy Commissioner is 
concerned. Radhakrishnan v. Manickam?!, is 
a case relating to a mutt in Nerinjipettai, 
Bhavani Taluk, Coimbatore District. The 
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Section 64, 


Division Bench dealt with the scope of sec- 
tion 65 (4) (a) of the Act and dealt with the 
powers of the Commissioner to modify the 
scheme settled by Court. A reading of both 
sections 64 and 65 would show that under 
the Deputy Commissioner is 
exercising the powers with reference to a 
temple or a specific endowment attached to 
it. In dealing with these powers, the follow- 
ing observations of the learned Judges of the 
Division Bench are relevant: 


“Tt could not have been'in the contempla- 
tion of the Legislature to give a carte 
blanche to a Commissioner or Deputy Com- 
missioner under the Act to deal with a 
scheme settled by such a Court in any man- 
пег he pleases. As a matter of fact, the 
power conferred by clause (a) of sub-sec- 
tion (4) of section 65 not merely deals with 
the power to modify a scheme but even to 
cancel ascheme. The exercise of the power 
to cancel a scheme settled by a Court will 
amount to the reversal of a decree of the 
Court itself. The Legislature could not 
have lightly contemplated an officer func- 
tioning under the Act reversing a decree of 
the highest Court of the land and it is in 
view of this alone, the Legislature has 
provided for specific restrictions and guide- 
lines for the exercise of the power by the 
^ Commissioner with reference to a scheme 
settled by a Court to be prescribed by indi- 
cating the circumstances under which alone 
the Commissioner will be justified in either 
modifying or cancelling a scheme settled 
or modified by a Court. What we are 
pointing out with regard to the Commis- 
sioner will apply to the Deputy Commis- 
sioner also under section 64 (5) (a) of the 
Act. Therefore, we are clearly of the 
opinion that it was the definite intention of 
the Legislature that the power of the Com- 
missioner under section 65 (4) (a) of the 
Act should be a restricted power and should 
not be an unguided power and that power 
can be exercised only under conditions and 
restrictions prescribed by the Government 
which would certainly take note of the fact 
that the Commissioner may be dealing with 
or interfering with a scheme settled or 
interfering with.a scheme settled by the 
higest Court of the land. Therefore, sim- 
ply as a matter of construction of the speci- 
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fic statutory provision contained in the Act, 
against the background indicated above, we 
have come to the conclusion that the power 
conferred upon the Commissioner having 
regard to the proviso to section 65 (4) (a), 
cannot be exercised by him, unless condi- 
tions and restrictions have been prescribed 
in this behalf for the purpose in question". 


In dealing with section 65 (4) (a) of the 
Act, the learned Judges stated that the statute 
has expressly contemplated a particular mode 
of exercise of the power by the Commissioner 
and so long as that mode has not been 
prescribed, the power itself is incapable of 
being exercised. They further observed 
that as a matter of fact so far as the proviso 
to clause (a) of sub-section (4) of section 65 
is concerned, it does not provide merely a 
mode for exercising power, but it really cons« 
titutes restriction or circumspection on the 
exercise of the power itself and therefore 
without there being the prescription therefor, 
the power itself is incapable of being exercised. 
They finally came to the conclusion that so 
long as the conditions and restrictions sub- 
ject to which alone the Commissioner can 
exercise his powers, have not been prescribed, 
the Commissioner cannot exercise the power 
conferred on him under clause (a) of sub- 
section (4) of section 65 of the Act. What 
applies to the Commissioner applies to the 
Deputy Commissioner also. The learned 
Judges of the Division Bench further observed 
that having regard to the language of the 
proviso to section 64 (5) (a) and the object 
‘sought to be achieved by it, the prescriptions 
of conditions and restrictions is a sine qua 
non for exercise of the power by the Deputy 
‘Commissioner 


5. In this case Mr. Alagar points out that 


no notice was given to Nagarathars. Nothing 
was produced by the respondent-Hindu Reli- 
gious and Charitable Endowments  Depart- 
ment to show that notice was given to Nagara- 
thars. Exhibit A-2 shows that notice was 
given to trustees and to  Chockalingam 
Chettiar, a banker. It is pointed out that 
the conditions and restrictions subject to 
which alone the Deputy Commissioner can 
exercise his powers have not been prescribed 
in this case and therefore the Deputy Commis- 
‘sioner cannot exercise the power conferred on 
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him under section 64 (5) (ay. Mr. Surya- 
prakasam, learned Assistant Government Plea- 
der, after consultation with the Department, 
stated that in this case the conditions and 
restrictions have not been published till 
March, 1975. There is an amendment to the 
Rules and rule 8 (1) states that the Deputy 
Commissioner or the Commissioner, as the 
case may be, shall satisfy himself before modi- 
fying or cancelling a scheme settled or deemed 
to have been settled by a Court, that such 
modification or concellation is necessary under 
the conditions prescribed in G.O. Ms. 
No. 265, C.T. and R.E., dated 8th March, 
1975. Therefore, on the date when the 
scheme was modified and till the judgment 
was rendered, no conditions and restrictions 
subject to which the Deputy Commissioner 
can exercise his power, have been prescribed. 
The observations of the Division Bench are 
binding on me and following those observations 
with respect, I am of the view that as condi- 
tions. and restrictions enumerated іп С.О. 
No. 265, dated 8th March, 1975 have not been 
prescribed the Deputy Commissioner cannot 
exercise the powers under section.64 (5) (a) 
of the Act and consequently the order of the 
Deputy Commissioner as confirmed by the 
Commissioner has to be set aside. 


6. As regards the second contention, the 
Division Bench is of the view that section 118 
(2) (a) does not deal with scheme settfed or 
modified by a Court at all. They further 
observed that it is not open to the Court to 
Supply the omission. The reasons for so hold- 
ing are given in the following terms: 


“We may also point out that it can be 
contended that as the language now stands, 
all the schemes settled or modified or deem- 
ed to have been settled or modifed under 
the provisions of the Hindu Religious and 
Charitable Endowments Act, 1951, fall out- 
side the scope of section 65 (4) (a), because 
that clause refers to 'schemes deemed to 
have been settled or modfied by the Court 
under clause (a) of sub-section (2) of sec- 
tion 118' and consequently excludes schemes 
deemed to have been settled or modified by 
other authorities under section 118 (2) (a) 
and at the same time does not take in 
schemes deemed to have been settled or 
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modifed by a Court since section 118 (2) 
(а) does not cover such schemes". 


My attention was invited by the learned Assis- 
tant Government Pleader to T. D. Thatha- 
chariar v. Deputy Commissioner, Hindu 
Religious and Charitable Endowment. There 
the learned Chief Justice and Gokulakrishnan, 
J., were of the view that section 64 (5) (a) 
of the Act includes a scheme (a) of sub-sec- 
tion (2) of section 118. Mr. Alagar learned 
counsel for the appellant, though argued this 
point, is not pressing this point for the pre- 
sent, in view of the observation in Т. D. 
Thathachariar v. Deputy Commissioner, 
Hindu Religious and Charitable Endowment’, 
and he says that it may be left open to be 
decided at the appropriate time. As I am of 
the view that the appeal has to be allowed on 
the other point, namely that the Deputy Com- 
missioner will not have jurisdiction to modify 
the scheme as the conditions and restrictions 
have not been prescribed when the Deputy 
Commissioner passed the order, I am пої 
deciding this question. As the Deputy 
‘Commissioner has no jufisdiction to pass the 
impugned order in.question as conditions and 
restrictions under which alone the . Deputy 
¡Commissioner can exercise the powers confer- 
red on him under section 64 (5) (a), have 
not been prescribed, the order of the Deputy 
Commissioner as confirmed by the Commis- 
sioner has to be set aside. 


7. The appeal is allowed and the judgment 
and decree of the Court below are set aside 
and the suit is decreed. No costs in this 
appeal and in this suit. 


R.S. 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Present :—S. Natarajan, J. 


Manickam alias Manickavasagam and 
others Appellant* 


V. 


Ramaswamy Gounder and another 
Respondent . 


Civil Procedure Code (V of 1908), section 96 
—Appeal, who can file—“Aggrieved person", 
meaning of — Alternative prayer granted — 
Plaintiff whether barred from filing appeal— 
Approbate and reprobate—Applicability. 


It is no doubt true, that where a plaintiff asks 
for reliefs in the alternative and puts the alter- 
native reliefs on a par with each other, he 
should be deemed to have made an election 
even at the threshold and after grant of one 
of such alternative reliefs, he is not an 
“aggrieved person” who could carry the 
matter to the higher Court for the grant of 
that relief which was not given by the trial 
Court. In the instant case however, the two 
prayers made by the plaintiff in the suit can- 
not be treated as alternative reliefs in the 
strict sense of the term. [Para. 7.] 


Unless a party is shown to have fully appro- 
bated to an alternative relief granted to him, 
he will not stand legally precluded from repro- 
bating the decree and re-agitating his claim 
for other relief, which was not given to him. 
In the present ease the alternative relief of 
partition asked for by the plaintiff had not 
been placed by him on par with the main 
relief of declaration of title and injunction and 
therefore, the defendants cannot base the 
contention that the plaintiff was not an ag- 
grieved person and consequently his appeal to 
the lower appellate Court was itself not main- 
tainable. [Para. 7.] 


Cases referred to:— 


Sakku Bai Ammal v. Babu Reddiar, (1977) 
1 M.L.T. 311: I.L.R. (1976) 2 Mad. 317: 
A.I.R. 1977 Mad. 223; Ramesh Chandra v. 
Chuni Lal, (1971) 2 S.C.T. 619: (1971) Z 
S.C.R. 573: А.Т.К. 1971 S.C. 1238. 


*S. A. No. 704 of 1977. 4th july, 1980. 
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Appeal against the decree of the Court of the 
Subordinate - Judge, Dindigul dated 18th 
October, 1976 and passed in Appeal Suit 
No. 134 of 1973, preferred against the decree 
of the Court of the District Munsif of Dindigul 
in Original Suit No. 978 of 1971. 


K. Doraiswami, P. Sathasivam and Nalla- 
thambi, for Appellants. 


E. Padmanabhan, for Respondents. 
The Court delivered the following 


JUDGMENT.—Defendants 1 to 9, 11 to 15, 17 
to 25, 27 to 35 and 38 to 40, in the trial 
Court, respondents 41 to 43 (legal representa- 
tives of the deceased 10th respondent) and 
respondents 44 and 45 (legal representatives 
of the 16th respondent) in the lower appellate 
Court are the appellants. The plaintiff (first 
respondent herein) filed this suit, O.S. 
No. 978 of 1971 on the file of the Court of 
the District Munsif, Dindigul, for declaration 
of title and injunction in respect of the plaint 
A Schedule properties, failing which, for parti- 
tion of his one-eighth share in the total extent 
of properties comprised in plaint Schedules 
А and B and for equitable allotment of the 
A Schedule portion to him. The District 
Munsiff declined to grant the first of the pra- 
yers and held that the plaintiff was entitled 
only to a decree for partition, but even 
there, he was not entitled to equities in his 
favour in the matter of the allotment of the 
A Schedule portion to him. Not satisfied 
with the decree passed in his favour the plain- 
tiff preferred A.S. No. 134 of 1973 to the 
Subordinate Judge, Dindigul to reiterate his 
claim for declaration and injunction in respect 
of the A Schedule property. The appellants 
herein preferred a memorandum of cross-objec- 
tions to canvass the correctness of the decree 
for partition granted by the trial Court to the 
plaintiff. The learned Subordinate Judge 
dismissed the cross-objections and allowed the 
plaintiff’s appeal and granted him the reliefs 
of declaration and injunction with reference 
to the A Schedule property. It is as against 
the reversing judgment of the Subordinate 
Judge the appellants have preferred the 
second appeal. 


2. The brief facts which require to be 
noticed are as follows:—The A and B Sche- 
dule properties are situate on the west of the 
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catchment area of  Kasigoundankulam in 
Kalvarpatti village and originally belonged in 
common to the ancestors of the plaintiff as 
well as the defendants. The lands were 
originally being enjoyed as pasture lands. 
The parties were entitled to graze eighty heads 
of cattle and the respective sharers were graz- 
ing cattle in proportion to their shares. The 
plaintiff is entitled to an  one-eighth share, 
i.e., to graze ten heads of cattle; defendants . 
16 to 19 are jointly entitled to graze 777 heads 
of cattle; defendants 14, 26 and 27 are 
together entitled to graze 214 heads of cattle; 
defendants 30 to 35 are each entitled to graze 
one head of cattle; the remaining shares be- 
longed to the other branches who were also 
making use of the pasture lands in accordance 
with their shares. Subsequently, the sharers 
found that the lands can, with advantage, be 
brought under cultivation апа  therefare, 
decided to effect a partition between the vari- 
ous sharers so that they could conveniently 
raise crops on the portions allotted to them. 
Accordingly, a partition was effected and the 
plaintiff who is the major sharer was allotted 
the A Schedule properties towards his one- 
eighth share in the lands. An extent of 
about 2 acres in Survey Nos, 562|1 and 56212 
was also included in the portion allotted to 
Һе” plaintiff on account of the fact that the 
land comprised in these two  sub-divisions 
would always be water-logged and hence unfit 
for cultivation. The defendants were allotted 
various portions in the land set out in the 
B Schedule. For effective and convenient 
enjoyment of the A Schedule property, the 
plaintiff at first put up a thorny fence to 
enclose the property. But after some years, 
the plaintiff found it difficult to keep the 
thorny fence in good repair and hence he 
replaced the thorny fence with a live fence. 
The plaintiff dug a new well in the same place 
where the old well which had become silted 
up, was situate. The plaintiff had been rais- 
ing crops in the A Schedule land and enjoy- 
ing the same exclusively all these years. 
Likewise, defendants 2, 3, 24 and 25 had 
also enclosed the portions of Jand allotted to 
them by means of fences and were enjoying 
their properties separately. The other defen- 
dants, however, chose to keep the portions 
allotted to them as one plot and they were 
using the land only as grazing ground. By 
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—. ments on the land at considerable cost. 


the intensive efforts taken by him, the plain- 
giff had developed the A Schedule land into 
an admirable garden land and such dévelop- 
ment made the defendants envious of the 
plaintiff. Defendants 1 to 14 called upon 
fhe plaintiff in the year 1970 to reopen the 
partition, but since the plaintiff did not yield 
io their demand, those defendants along with 
their henchmen, attempted to trespass into 
the A Schedule property on 28th October, 
1970 and they actuaily demolished the fences 
on the northern and eastern sides of the land. 
The plaintiff preferred a complaint to the 
police at Vedasandur against defendants 1 to 
14 and they were duly charged and convicted 
in the criminal Court. In spite of the convic- 
tion, defendants 1 to 14 as well as the other 
defendants were casting covetous eyes on the 
A Schedule land and were making prepara- 
‘tions to trespass upon the land once again. 
]t was in such circumstances the plaintiff 
came forward with his suit. He prayed that 


‘tthe Court should pass a decree in his favour 


declaring his title to the A Schedule property 
and also grant him a permanent injunction 
to restrain the defendants from interfering with 
‘his possession and enjoyment of the same. 
As a.secondary relief, the plaintiff prayed 
that if, for any reason, the Court found that 
there had been no partition and that the A 
Schedule property had not been allotted to 
him, then the Court should pass a decree for 
partition of his one-eighth share in the A and 
B Schedule lands and for allotment of the 
A Schedule land to him by way of equity 
since he had effected significant improve- 


3. The 37th defendant remained ex parte, 
бш the other defendants contested the suit 
and fled different sets of written statements. 
The common defence taken by the defendants 
in their respective written statements was 
‘that there had been no partition between the 
various sharers of the land and the plaintiff 
‘had at no time been allotted the A Schedule 
land towards his one-eighth share. They 
refuted the plaintiff’s statement that the lands 
-which were originally grazing lands had been 
converted into cultivable lands and that the 
‘plaintiff had been raising crops on the A 
'Schedule Jand. "They denied the plaint aver- 
ment that the plaintiff had fenced his portion 
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of the land, z.e., the A Schedule land with 
thorny fence originally and with live fence 
Subsequently. They also refuted the plain- 
tiffs claim that he had effected improve- 
ments to the A Schedule Jand at considerable 
cost. They denied the plaintifi’s charge that 
they had trespassed upon his property and 
demolished the fence. Their further case 
was that the plaintiff was not in exclusive 
possession of the A Schedule land and on the 
other hand, he was in joint possession with 
the rest of the co-owners over the plaint A 
and B Schedule properties and therefore, the 
plaintiff was not entitled toa decree for 
injunction. 


4. After evaluating the evidence adduced by 
the parties in support of their respective cases, 
the District Munsif rejected the cases of parti- 
tion set up by the plaintiff and therefore, 
declined to grant the first of the prayers asked 
for by the plaintiff. He, however, found 
that the plaintiff was entitled to one-eighth 
share and therefore, granted a decree for 
partition, but even there, he held that the 
plaintiff was not entitled to work out any 
equities in his favour. 


5. The learned Subordinate Judge, while 
dealing with the appeal and the cross-objec- 
tions fled by the plaintiff and the defendants 
respectively, assessed the parties with reference 
to the evidence and found that the plaintiff's 
case was true and acceptable. Consequently, 
he allowed the plaintiffS appeal and granted 
a decree for declaration and injunction and 
dismissed the memorandum of  cross-objec- 
tions. Against the judgment of the appel- 
late Judge, the appellants have come forward 
with this second appeal. 


6. From what has been stated above, it may 
be seen that the principal controversy jn the 
case is whether there had been a prior partt- 
tion between the parties and if such a parti- 
tion had taken place, whether the A Schedule 
property had been allotted to the plaintiff 
towards his one-eighth share. Though the 
lower appellate Court has reversed the find- 
ing of the trial Court and held that ап огай 
partition as pleaded by the plaintiff should 
have taken place about twenty years before 
the filing of the suit and in that partition the 
plaintiff had been allotted the A Schedule pro- 
perty, it cannot be disputed that the finding 
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has been rendered purely on appreciation of 
the evidence. Such being the case, it is' not 
open to the defendants to canvass, in the 
second appeal, the correctness of the findings 
rendered by the Subordinate Judge. How- 
ever, even if some indulgence were to be 
shown to defendants in this behalf, I do not 
think the findings of the appellate Judge lend 
themselves open to criticism. The Subordi- 
nate Judge has pointed out that the plaintiff 
has been paying kist continuously for a frac- 
tion of the property from the year 1927 till 
1971 as evidenced by the kist receipts, Exhi- 
bits A-2 to A-12. If the entire property had 
remained undivided, the plaintiff could not 
have paid kist separately for a portion of the 
property. An Advocate Commissioner who 
had inspected the property at the instance of 
the plaintiff noticed the existence of live fence 
(kiluvai fence) along the lines HABCDF and 
HFE and referred to this feature in this report 
. and plan, Exhibits C-1 and C-2. Besides the 
Commissioner also noticed the existence of 
wells with piccottas, not only in the A Sche- 
dule land, but in portions of the B Schedule 
land also. The wells and the  piccottas, 
though some of the piccottas had become 
dilapidated, afford indisputable proof to the 
plaintiff's case that the grazing land had been 
subsequently converted into cultivable land by 
some of the sharers including himself and he 
had made the A Schedule land into a pucca 
garden land. In such circumstances, the 
defendants cannot be heard to say that the 
Subordinate Judge had rendered findings in 
favour of the plaintiff without adequate mate- 
rial therefor in the plaintiff’s evidence. 


7. Mr. Doraiswami, leafned counsel for the 
defendants, then contended that, in any event, 
the plaintiff was not entitled to file an appeal 
against the judgment and decree of the trial 
Court since he had been granted the alter- 
native relief prayed for by him in the suit, and, 
by reason of the decree passed in his favour 
the plaintiff cannot be considered an aggrieved 
person. Іп support of this contention, he 
cited Sakku Bai Ammal v. Babu Reddiar'. 
It is, no doubt, true that in the said decision 
it has been laid down that where a plaintiff 
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asks for relief in the alternative and puts the 
alternative reliefs on a par with each other, 
he should be deemed to have made an elec- |! 
tion even at the threshold and after the grant 
of one of such alternative reliefs, he is not an 
aggrieved person who could carry the matter |, 
to the higher Court for the grant of that relief |! 
which was not given by the trial Court. Тһе |: 
ratio contained in the decision cannot apply to | 
the facts of the instant case, because the two | 
prayers made by the plaintiff in the suit сап- |. 
not be treated as alternative reliefs in the |; 
strict sense of the term. Moreover, it can’? 
never be said that the plaintiff had placed the 
second of the prayers on a par with the first 
prayer. The principal prayer of the plain- 
tiff was that he should be declared entitled 
to the A Schedule property and that a decree 
for injunction should also be passed in his 
favour. The second prayer, which is loosely 
termed as an alternative prayer, is patently 
secondary in nature. As the plaintiff him- 
self has stated, the second prayer has been 
sought for only if the Court, for any reason, 
found that the plea of partition was not: 
acceptable and the plaintiff will not be entitled" 
to the reliefs of declaration and injunction. 
Even with reference to the second prayer, the- 
plaintiff had wanted that his right to equities 
must be recognised and the relief moulded’ 
accordingly. In one sense, the plaintiff can 
well be deemed an aggrieved person, because, 
the trial Court did not grant the second relief 
asked for by the plaintiff in the manner in 
which he wanted it, but only gave him a 
qualified relief, i.e., a decree for partition 
without, however, any right to equities. Even 
if this technical aspect is overlooked there- 
still remains the fact that the plaintiff had not: 
placed the first and second reliefs on par witlr 
each other. In this context, it is apposite- 
to refer to the judgment of the Supreme Court 
in Ramesh Chandra x. Chuni Lal. That 
was a case where the plaintiffs sued for speci- 
fic performance of an agreement of sale or, in 
the alternative, for return of the advance- 
‘together with award of damages and the trial” 
Court awarded them the alternative relief. 
In spite of it. the plaintiffs preferred an а 
appeal for reiterating their claim for specific 





1. (1971) 2 5.8.7.619: (1971) 2 S.G.R. 573:: 
A.LR. 1971 S.G. 1238. 
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performance and the Supreme Court held that 
“by reason of the grant of the alternative relief, 
‘the plaintiffs were not precluded from agita- 
ting for the relief of specific performance, 
- well-known rule that a party cannot appro- 
bate and reprobate because, in that case, "the 
:appellants (plaintiffs) had, by consistent and 
unequivocal conduct, made it clear that they 
"were not willing to accept the judgment of the 
trial Court as correct". Therefore, it follows 
that unless a party is shown to have fully 
‘lapprobated to an alternative relief granted to 
him, he will not stand legally precluded from 
|reprobating the decree and re-agitating his 
claim for the other relief, which was not given 
to him. Т have already stated that in the 
present case, the alternative relief of parti- 
|tion asked for by the plaintiff had not been 
\placed by him on par with the main relief of 
jdeclaration of title and injunction and there- 
fore, the defendants cannot base the conten- 
tion that the plaintiff was not an aggrieved 
person and. consequently, his appeal to the 
lower appellate Court was itself not main- 
tainable and, on that technical ground, the 
reversing judgment of the lower appellate 
Court should be set aside by this Court. 





'8. There being no other point for considera- 
tion, it follows that the second appeal has 
‘to fail and it will accordingly stand dismissed. 
But, having regard to the circumstances of 
the case, i.e., the parties being adjoining 
land-owners and as such, there should be 
cordial relationship between them, there will 
be no order as to costs. 


R.S. Second appeal 


dismissed. 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PRESENT :—V. Ratnam, Ji. 


M. Palaniappan 1 ppellant® 


U. 


A. Amsaveni Ammal and others 
Respondents. 


Arbitration Act (X of 1940), section 34— 
Scope and applicability—Defendant’s silence 
at the time of commencing arbitration proceed- 
ings—Defendant’s unwillingness to submit to 
arbitration not inferable from plea of non- 
extstence of any dispute for resolving by arbi- 
tration —Step-in-aid of progrees of suit — 
What is — Mere existence of arbitration 
chuse brought to notice of Court not to 
be construed as step-in-aid of the progress 
of the suit — Duty of Court to afford oppor- 
tunities to parties for resolving disputes by 
arbitration — Discretion to be exercised by 
not granting stay. 


Section 34 of the Arbitration Act, confers the 
right to seek a stay of the suit on a party to 
the arbitration agreement when the other party 
commences legal proceedings against him and 
the appropriate time for invoking that pro- 
vision would be before the filing of a written 
statement or the taking of any other steps in 
the proceedings. The further requirement of 
the section is that the appellcant under sec- 
tion 34 of the Act should have made apparent 
his readiness and willingness at the time 
when the proceedings were commenced and 
later as well to do things necessary for the 
proper conduct of the arbitration. A reading 
of section 34 would indicate that the willing- 
ness or readiness of a party to resort to 
arbitration must be manifested from the 
time of the commencement of the legal 
proceedings and throughout the course thereof 
and the provisions do not require that even 
at the stage of exchange of notices between the 
parties prior to commencement of the pro- 
ceedings, the other party must express his 
willingness and readiness for arbitration. 


[Para. 5.] 


— eo a oe 





* A.A.O. No. 19 of 1980, 15:8 July, 1980. 
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It 1s not possible to accept that silence on the 
part of the defendant is equivalent to an 
expression of unwillingness or want of readi- 
ness on his part to go to arbitration. Indeed 
Such silence should be normally taken to be 
consent on the part of the defendant (appel- 
lant) for the course suggested by the plain- 
tiff. In the absence of any other material to 
indicate that the appellant was disinclined to 
go through the artitration proceeding, mere 
silence on the part of the appellant can- 
not be taken to be an indication of his un- 
willingness to resort to arbitration. 

[Para. 5.] 


Bringing to the notice of the Court the 
existence of a clause for arbitration and taking 
time for the purpose of filing an application 
under section 34 of the Act cannot be cons- 
trued to be steps--taken-in-aid of the progress 
of the suit and with a view to submit to the 
jurisdiction of the Court. In cases where 
parties have bound themselves by agreement 
to refer the dispute to arbitration, the Court 
Should, as far as possible afford every oppor- 
tunity for resolving the disputes by arbitra- 
tion and the Court's exercise of the discre- 
tion to stay or not to stay a suit must be 
based on a consideration of the totality of the 
circumstances. , [Para. 6.] 


Case, referred to: 


State of Punjab v. Geeta iron and Brass 
Works Ltd., (1978) 1S.C.C. 68: (1978) 1 
S.C. W.R. 139: (1978) 1 S. C. R. 746: 
1978 K.L.T. 37: A.I.R. 1978 S.C. 1608. 


Appeal against the order of the Sub-Court, 
Coimbatore in I. A. No. 555 of 1979 in O.S. 
No. 572 of 1979. 


lant. 


V. P. Raman, for N. Srivatsamani, for Appel- 
i7 5 3. The learned Subordinate Judge, Coimba- 


O. V. Baluswami, for K. Sarvabhauman and 
R. Nandakumar, for Respondents. 


The Court made the following 


ORDER .— The first defendant in O.S. No. 572 
of 1979, Sub-Court, Coimbatore, is the appel- 
lant in this Civil Miscellaneous Appeal, which 
is directed against the order of the Court 
below dismissing an application filed by the 
appellant under section 34 of the Indian 
Arbitration Act, 1940 (hereinafter referred to 
as the Act) praying for a stay of the suit. 
The respondents herein instituted that suit for 
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dissolution of the partnership firm M|s. Bala- 
subramania Foundry in which the appellant, 
the respondents and others are partners and 
for other consequential reliefs. The partner- 
ship came into existence under the terms of 
the agreement dated 25th November, 1971. 
Inter alia, clause 14 of the agreement provid- 
ed that "all disputes and questions in connec- 
tion with the partnership or this deed, arising 
between the partners or between any one of 
them and their legal representatives and whe- 
ther during or after the cessation of the part- 
nership shall be referred to arbitration under 
the Indian Arbitration Act".  Alleging that 
the claim made in the plaint related to dis- 
putes contemplated by the aforesaid clause and 
therefore, referable to arbitration and that the 
suit had been filed by the respondents in viola- 
tion of clause (14) of the partnership agree- 
ment, the appellant invoked section 34 of the 
Act for a stay of the suit. 


2. That application was resisted by the res- 


pondents herein on the ground that even 
before the institution of the suit on 24th 
April, 1979. notices had been sent to the 


appellant and the appellant did not accept 
the request of the respondents for arbitration 
and consequently, the appellant had lost the 
right to compel the respondents to resort to 
arbitration for resolving their disputes. 
In addition, the respondents also put forth the 
objection that the appellant had taken part in 
the proceedings by, opposing the application 
for the appointment of a Commissioner and 
therefore, lost his right to rely upon and in- 
voke section 34 of the Act. On these 
grounds, the respondents prayed for the dis- 
missal of the application. 


tore, who enquired into the application, after 
referring to the notices, held that the appel- 
lant declined to refer the matter to arbitra- 
tion earlier and therefore, he cannot tum 
round and say that he is entitled to invoke 
section 34 of the Act. It was also further 
held that the appellant had participated in the 
proceedings in I. A. No. 459 of 1979 on 
2/th April, 1979 and took time for counter 
and therefore, had taken a step in the pro- 
ceedings and thus became disentitled to in» 
voke the provisions of section 34 of the Act. 
On these conclusions, the Court below  dis- 
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missed the petition. It is the correctness of 
this order that is challenged in this Civil 
Miscellaneous Appeal. 


4. Mr. V. P. Raman, learned counsed for 
the appellant, contends that the Court below 
was in error when it held that the appellant 
-declined to resort to arbitration when called 
upon by the respondents to do so and had 
thereby lost the right to invoke the provisions 
.of section 34 of the Act. According to him, 
-aat best, it would only be a case of silence on 
the part of the appellant and that would not 
in any manner disclose a refusal to abide by 
the provisions for settling the disputes by arbi- 
tration. On the other hand, the learned 
counsel for the respondents contends that 
‘even when the respondents had called upon 
the appellant to refer the dispute to arbitra- 


tion, the appellant did not do so and indicated: 


thereby that he was not ready and willing to 
:do all things necessary for the proper conduct 
«f the arbitration as envisaged in the agree- 
ment between the parties. In the present 
case, the existence of the agreement between 
‘the parties providing . for composing their 
disputes by arbitration is not in dispute. 


5. Section 34 of the Act runs thus— 


"Where any party to an arbitration agree- 
ment or any person claiming under him 
commences any legal proceedings against 
any other party to the agreement or any 
person claiming under him in respect of 
any matter agreed to be referred, any party 
to such legal proceedings may, at any time 
before filing a written statement or taking 
any other steps in the proceedings, apply 
to the judicial authority before which the 
proceedings are pending to stay the  pro- 
ceedings; and if satisfied that there is no 
‘sufficient reason why the matter should not 
be referred in accordance with the arbitra- 
iion agreement and that the applicant was 
-at the time when the proceedings were 
commenced, and still remains ready and 
willing to do all things necessary to the 
proper conduct of the arbitration, such 
authority may make an order staying the 
proceedings". 


iThis section confers the right to seek a stay 
of the suit on a party to the arbitration agree- 
iment when the other party commences legal 
[proceedings against him and the appropriate 
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time for invoking that provision would be 
before the filing of a written statement or the 
taking of any other steps in the proceedings. 
The further requirement of the section is that 
the appellant under section 34 of the Act 
should have made apparent his readiness and 
wilingness at the time when the proceedings 
were commenced and later as well to do all 
things necessary for the proper conduct of the 
arbitration. The objection that has been 
raised in the present case is that haying regard 
to the stand that has been taken by the appel- 
lant to the notices sent by the respondents, 
the appellant had expressed his unwillingness 
and want of readiness to go to arbitration and 
consequently, he cannot invoke section 34 of 
the Act. In Exhibit A-4 dated 25th July, 
1977, the appellant had stated that if neces- 
sary, an arbitrator can be appointed for the 
purpose as envisaged in the partnership deed. 
This certainly does not express or signify 
any unwillingness or want of readiness on the 
part of the appellant to go to arbitration. 
Exhibit B-4, dated 30th September, 1977 
called upon the appellant to refer the matter 
under dispute for arbitration and also to 
nominate a person as an arbitrator. Under 
Exhibit B-5, dated 10th October, 1977, the 
appellant stated that there is no dispute at all 
which can form the subject-matter of a valid 
reference to arbitration and therefore, there 
was no occasion as such for referring any 
matter to arbitration. Again, by Exhibit B-6, 
dated 23rd February, 1978, the respondents 
called upon the appellant to agree to arbitra- 
tion within three days from the date of that 
notice and the appellant did not send any 
reply whatever. From this, it is sought to 
be inferred that the appellant was not willing 
and ready to go on with the arbitration which 
would disentitle him from invoking section 34 
of the Act. It must be remembered that all 
this correspondence had passed prior to 25th 
April, 1979, when the suit was instituted. A 
reading of section 34 would indicate that the 
willingness or readiness of a party to resort 
to arbitration must be manifested from the 
time of the commencement of the legal pro- 
ceedines and throughout the course thereof. 
and the provisions do not require that even 
at the stage of the exchange of notice between 
the parties prior to the commencement of 
the proceedings, the other party must express 
his willingness and readiness for arbitration. : 
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In any event, in the present case, the notices 
relied upon do not disclose any unwillingness 
as such on the. part of the appellants to resort 
. to and proceed with the arbitration. Even 
as late as 25th July, 1977, in Exhibit A-4, the 
appellant had stated that an arbitrator can be 
appointed for the purpose envisaged in the 
partnership deed. In Exhibit B-5 dated 10th 
October, 1977, sent by the appellant, he had 
stated that there is no dispute which has to 
be resolved by resorting to arbitration and 
consequently this cannot be characterised as 
unwillingness on the part of the appellant to 
resort to the arbitration procedure provided 
for in the agreement. The next occasion 
when the respondents called upon the appel- 
lant to abide by the procedure for arbitration 
was when Exhibit B-6 was issued on 23rd 
March, 1978. It is not the case of the res- 
pondents that to.this notice, the appellant 
expressed his unwillingness and thereby declin- 
ed to accept the procedure for resolving dis- 
putes by resort to arbitration. The attitude 
of the appellant in regard to Exhibit B-6 was 
one of silence even as found by the Court 
below. It is rather difficult to accept that 
silence on the part of the appellant is equivalent 
to àn expression to unwillingness or want of 
readiness on his part to go to  aribtration. 
Indeed, such silence should be normally taken 
to be consent on the part of the appellant for 
the course suggested by the respondents. 
jn the absence of any other material to indi- 
‘cate that the appellant was disinclined to go 
ithrough the arbitration procedure, the mere 
silence on the part of the appellant cannot be 
taken to be an indication of his unwillingness 
ito resort to arbitration. In State of Punjab 
v. Geeta Iron and Brass Works Ltd.*, the 
Supreme Court points out that a mere silence 
on the part of the defendant when a notice 
under section 80, Civil Procedure Code, is 
sent to the Government may not, without 
more, disentitle it to move under section 34 
and seek stay. In the light of the above 
decision, it is not possible to hold that Ьу 
mere silence the appellant had lost his remedy 
to invoke section 34 of the Act. Indeed, it 
is clear that after the commencement of the 
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1. (1978) 1 S.C.C. 68: (1978) 1 S.C. W.R. 139: 
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proceedings, the appellant did not express his. 
unwilingness or want of readiness nor did he. 
decline to refer the matter to arbitration. It 
is therefore not possible to uphold the con- 
clusion of the Court below that the appellant 
cannot be permitted to turn round and invoke 
section 34 of the Act. 


6. The next contention of of Mr. V. P.. 
Raman is that when the matter stood posted. 
to 27th April, 1979, a representation was 
made to the Court that the suit itself is not 
maintainable as there is a clause in the agree- 
ment for referring the dispute to arbitration. 
and that the appellant will also file an appli- 
cation under section 34 of the Act for stay and’ 
this would not amount to taking a step in the: 
proceedings. The learned counsel for the- 
respondents, however, contends than even a: 
request as made by the appellant amounts to: 
taking a step in the proceedings. It is neces-. 
sary to notice the circumstances under which: 
a representation was made on behalf of the: 
appellant and the purpose for which time was 
asked for in T. A. No. 459 of 1979, filed by: 
the respondents herein which stood posted to 
27th April, 1979. Along with the suit, the: 
respondents had filed I. A. No. 459 of 1979 
against the appellant wherein they had prayed 
for the appointment of a Commissioner to look: 
into the accounts and also to file an inventory. 
The appellant was served with notice of that 
application on 27th April, 1979, viz., the very: 
same date to which it was posted and that 
day happened to be the last working day 
before the commencement of the summer 
vacation for the Court. In paragraph 6 of 
the affidavit in support of the application filed. 


‚ by the appellant under section 34 of the Act, 


the appellant has stated that he entered 
appearance through his counsel and represen- 
ted to the Court that the suit itself is not 
maintainable under the provisions of the Act 
and that an application under section 34 of 
the Act for staying the proceedings will be 
filed. It is also the further stand of the 
appellant in paragraph 6 that the application 
could not be filed into Court even on that day, 
but that it could be put into Court only on 
the reopening day and the Court took note of 
these representations and posted T. A. No. 459' 
of 1979 to the reopening day after the sum- 
mer recess viz., 11th June, 1979. The appel- 
lant had also categorically stated in  para- 
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graph 7 that he had not filed his written state- 
ment nor had he taken any steps in the suit 


beyond entering appearance and making the. 


representation referred to earlier. In the 
counter that has been filed by the respondents, 
in paragraph 10, the respondents would not 
deny the representation that had been made 
on behalf of the appellant on 27th April, 1979, 
but would nevertheless maintain that a step 
had been taken in the proceedings, which 
would disentitle the appellant from prosecut- 
ing an application under section 34 of the Act. 
It is not in dispute that I.A. No. 555 of 
1979 under section 34 of the Act had been 
filed by the appellant on the reopening date, 
viz., llth June, 1979. Before the appellant 
can be held to be disentitled to invoke the 
benefits of section 34 of the Act, the nature 
of the step taken by him should be such as to 
indicate that he has acquiesced in the method 
of having the dispute decided by the Court 
and a participation in and contribution to ‘its 
further progress or has done any act showing 
acquiescence in the jurisdiction of the Court. 
In other words, there must be some expres- 
sion of a desire on the part of the appellant 
to take a step in the suit indicating that the 
appellant proposes to go on with the suit and 
abandon the agreement to refer to arbitra- 
tion. In the present case, there is а clear 
manifestaion of a desire on the part of the 
appellant to take almost the first step to keep 
alive the arbitration agreement and not to go 
on with the suit as is evident from the repre- 
sentation made on his behalf and referred to 
already and which has not been in any man- 
ner controverted by the respondents. The 
representation which was made on behalf of 
the appellant on 27th April, 1979, was not 
with a view to take any further step in the 
proceedings as contemplated under section 34 
of the Akt, but only with a view to impress 
upon the Court that in view of the provision 
contained in the agreement for resolving dis- 
putes by resorting to arbitration, the suit as 
well as the application for the appointment 
of a Commissioner will not lie. Bringing to 
the notice of the Court the existence of a 
clause for arbitration and taking time for the 
purpose of filing an application under есі 
tion 34 of the Act cannot in my view, be 
construed to be steps taken in aid of the pro- 
gress of the suit and with a view to submit 
to the jurisdiction of the Court. In cases 
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where parties have bound themselves by agree- ; 
ment to refer the disputes to arbitration, the 
Courts should, as far as possible, afford every 
opportunity for resolving the disputes by 
arbitration and the Court's exercise of the 
discretion to stay or not to stay a suit 
must be based on a consideration of the | 
totality of the circumstances. In the present ; 
case, the appellant has not in any manner 
rendered himself unable to invoke the provi- 
sions of section 34 of the Act. For the 
aforesaid reasons, the dismissal of the appli- 
cation filed by the appellant by the Court 
below is set aside and the Civil Miscellaneous 
Appeal is allowed with costs. ' 





Appeal allowed . 





IN THE HIGH COURT ОЕ JUDICA- 
TURE AT MADRAS. 


PRESENT:— 5. Natarajan 
Pandian, FF. 


Damodaram Pillai 


and S. Реіпсоєі 


Afpellant* 
De 


Dhanalakshmi Ammal alias Kuttiammal 


and others. Respondents. 
Document — Suit for partition — Мотепсіа- 
_ture of document not conclusive — Nature of 


document to be ascertained from the contents — 
Intention of execuiant to be ascertained from the 
language used. 


It is well-settled that the romenclature 
given to a particular documert by the 
executant is not conclusive and the naturre 
or legal character of a document 
has to. be ascertained from tke con- 
tents thereof. In construing a document, 
the fundamental rule is to ascertain the 
intention of the executant from the words 
used and the other surrourdirg circums- 
tances appearing in tbe cese. [Рата. 12] 


Cases referred їо:— 


Ram Gopal v. Nand Lal, 1950 S.C.]. 575: 
1950 S.C.R. 766 : 64 L.W. 547 : ALR. 
1951 S.C. 139; Abdulla Ahmed v. Ani- 
mendra Kissan Mitter 1950 S.C.]. 153 : 1950 
S.C.R. 30: A.I.R. 1950 S.C. 15; Chin- 
nathayi v. Kulasekara, 1952 S.C.J. 1 : (1952) 
I M.L.J.292 :65 L.W. 1167 :1952 S.C.R 


— —— --- 


* A. S. Nos, 403, 404 of 1976 and 729 of 1977. 
25th March, 1960. 
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24] : A.L.R. 1952 S.C. 29; Pandit  Ghun- 
chun Fha у. Sheikh Ebabat Ali, 1954 S.C]. 
469 : (1954) 1 M.L.J. 708 : (1955) 1 S.C.R 
174 : ALR. 1954 S.C. 3453; Khurai 
Ghordia v. Esso Standard Eastern Inc, (1975) 2 
M.L.J. 65:88 L.W. 470 : А.Т.К. 1975 Mad. 
374; Central Bank of India v. Hartford ^ Fire 
Insurance Company, (1965) 1 Comp.I,]J. 226: 
35 Comp. Cases. 378 : (1965) 1 S.C. J. 498 : 
ALR. 1965 S.C. 1288; Ex parte Chick, 
Meredith, In re, (1879) 11 | Ch.D.731; 
Ramaswami Naidu v. Velappan, (1979) 2 
M.L.J. 88; Amar Singh у. боза, ALR 
1972 Guj. 74; Khushal Chand Bhagchand 
v. Trimbak Ramachandra, A.I.R. 1949 Bom.49 ; 
Ignatia Brito v. Rego. (1933) 64 M.L.]. 
650 :37 L.W. 716 : A.L.R. 1933 Mad. 4925 
Mahadeva Iyer v. Sankarasubramania Iyer, 
(1908) 18 M.L.J. 450; 
v. Doraiswamy Naicker; (1939) 1 M.L.J.337: 
48 L.W. 764 : ALR. 1939 Mad. 290; 
Kalyanasundaram Pillai v. Karuppa Mooponar; 
(1927) LL.R. 50 Mad. 193 : 52 M. LJ. 
346 : 25 L.W. 336 : 54 LA.89 : ALR 
1997 Р.С. 42; Mt. Anandi Devi v. Mohan 
Lal, (1932) Al.L.J. 335 : LL.R. 54 АП. 
534 : AIR. 1932 All. 444; Muhamed 
Abdul Nayeem v. Fhonti Mahton, (1917) 41 
І.С. 389; Krishna Murthi v. Venkata Ramanaiah, 
(1958) 2 An.W.R. 343: А.Т.К. 1958 АР.213; 
Venkataramayya v. Nagamma, (1932) 35 L.W.. 
233: A.LR 1932 Mad.272; Kalandiyil Ammal. 
v. Ghangaran, A.L.R. 1963 Кег.344; Narayani 
Bhanumathi о. Lalitha Bai, 1973 K.L.T 961. 


A.S. No. 403 of 1976 and 404 of 1976.— 
Appeal againt the decree of the Court of 
Subordinate Judge,  Chingleput, dated 
27th February, 1976and passedin C.R.O.R. 
Nos. 245 and 192 of 1974 and dated 20th 
January and passed in 1968 C.R.O.P.No. 
275 of 1966 respectively. 


Govind Swaminazthan, for Appellant. 
The Judgment ofthe Court was delivered by 


Rainavel Pandian, F. — A.S.Nos. 403 of 
1976 and 404 of 1976 are preferred by one 
Damodarm Pillai, who is the first claimant 
in C.R.O.P.No. 245 of 1974 and the first 
defendant in O.S. No. 192 of 1974, both on 
the file of the Court of the Subordinate Judge, 
Chingleput, questioning the validity and 
correctness of the common judgment ren- 
dered by the Additional Subordinate Judge 
Chingleput in the said C. R. O.P. No. 245 of 
1974 and O.S No. 192 of 1974. A.S. No.720of 
1977is another appeal preferred by the above- 
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said Damodaram Pillai against the order of 
the Court of the Subordinate Judge of Ching- 
Јери made in QG.R.O.P. No. 275 of 1966. 
Originally, an appeal as against the 
order in C.R.O.P. No. 275 of 1966 was filed 
before the District Court, Chingleput in 
A.S. No. 103 of 1968. Subsequently it 
was transferred by the orders of this 
Court, to this Court for being heard 
along with the other connected appeals 
A.S.Nos.403 and 404 of 1976, and then 
renumbered as A.S. No.720 of 1977, since the 
subject-matter involved and the parties 
interestedin the disputes are the same in all 
the proceedings. í | 


2. O.S.No.192 of 1974 giving rise to A.S.No. 
404 of 1976, is a'suit filed by the plaintiff 
Dhanalakshmi Ammal alias Kuttiammal, 
for partition and separate possession of'the 
plaint schedule properties into two equal 
shares and for allotment of one such share 
to the plaintiff and for directing the defen- 
dants to pay a sum of Rs.2,625 being the 
damages for use and occupation pertaining 
to the half share of the plaintiff for the 
period 1973-74 and to render an account of 
the income from the properties till delivery 
of possession and of costs. 


3. The facts ofthe case in the above 
suit can be  succinctly stated as follows: 
One  Vembul Pillai had two wives 
viz., Thayarammal and  Krishnammal. 
Through Thayarammal, Vembuli had a 
a son Thambu Pillai, whose son is the first 
defendant Damodaram Pillai. Vembuli 
through his second wife Krishnammal. had 
oneson, 2iz., Shanmugham,who died issue- 
less in 1948 within a short period after his 
marriage in 1946 and two daughters Jaya- 
lakshmi Ammal and Kannammal Jayala- 
kshmi, the first daughter of Krishnammal 
was given in marriage to Damodaram Pillai 
and she died in 1940 leaving behind her two 
sons, Balraj who died in 1952 and Natarajan 
who also died in 1957. Kannammal was 
given in marriage to Damodaram Pillai as 
his second wife and she too died in 1941 
surivied by her daughter Dhanalakshmi 
Ammal alias Kuttaimmal, the plaintiff 
in the suit (who was also the second 
claimantin C.R.O.P. No. 245 of 1974 as well 
asin C.R.O.P.No 275 of 1966).The abovesaid 
Krishnammal, the maternal grandmother of 
the plaintiff, to whom the plaint schedule 
property originally belonged, executed a 
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Settlement deed Exhibit B-1, dated 15th 
October, 1956 settling all the schedule. pro- 
perties in favour of her grand-children, the 
plaintiff and Natarajan. As per the terms 
and conditions of Exhibit B-l, the settlor 
Krishnammal had to enjoy the income from 
the properties till her lifetime and thereafter 
the settlees were to enjoy the properties 
absolutely. As pointed out above, Natarajan 
died in 1957 hardly within a year after the 
execution of Exhibit B-l. The settlee 
Krishnammal died on 6th March, -1973. 
Consequent upon the _ death of 
Natarajan, Damodaram Pillai succeeded 
to the half share of Natarajan, whilst the 
plaintiff was entitled to the other half share 
by virtue Exhibit B-1. A portion of the pro- 
perty, (z.¢.) an extent of 74 cents comprised 
in S.No. 75/1-B covered by Exhibit B-l, was 
acquired by the Government and the com- 
pensation for the same was deposited inte 
Court under section 30 of the Land Acquisi- 
tion Act. Damodaram Pillai contended 
that what was executed by Krishnammal 
under Exhibit В-1 was only a will and not 
a settlement, that Krishnammal had subse- 
quently executed a settlement deed Exhibit 
B-2 dated 4th April, 1964, in his favour settling 
all-her properties on him and cancelling or 
revoking Exhibit B-l, and that therefore 
he alone would be entitled to the entire 
compensation. The learned Subordinate 
Judge of Chingleput held an enquiry into 
the matter in C.R.O.P.No. 275 of 1966, in 
which Krishnammal, Dhanalakshmi Ammal 
(the plaintiff) and Damodaram Pillai were 
arrayed as the first, the second and the fifth 
claimants respectively along with two others, 
and found, rejecting the contentions. of 
Damodaram Pillai, that Exhibit ‘B-l was 
only a settlemert deed and not a will and 
as such the plaintiff would be entitled to a 
half share of the compensation amount 
deposited in Court. According to the plain- 
tiff, Exhibit B-2 has been ‘created by her 
father by practising fraud on Krishnammal] 
who had no disposing power over the pro- 
perty and who had not reserved the right 
of revocation in Exhibit B-1. Since the second 
defendant had claimed to be a lessee under 
the first defendant, the plaintiff has also 
impleaded him as а party to this action. As 
Damodaram Pillai was not willing to divide 
the properties into equal shares and to allot 
one such share to the plaintiff, she filed the 
suit. 
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4. The first defendant resisted the suit claim, 
inter alia contending that Exhibit B-l is.tes- 
tamentary in character and not a settlement 
and that no immediate interest was created in 
favour of the settlees as the settlor herself 
continued to be in possession and enjoyment 
of the properties and that title to the disputed 
items of properties was not divested from 
Krishnammal and vested in the plaintiff. He 
would further state that Krishnamma! had 
vestedthe title in this defendant pursuant to 
the execution of Exhibit B-2, by and under 

which Krishnammalhadrevoked Exhibit B-I 

and settled the properties in his favour and 

handed over possession thereof. According 
to him, the reference made in the plaint to 

the order in C.R.O.P.No. 275 of 1966 isirre- 
levant as this defendant has preferred an 

appeal against that order before the Dis- 
trict Court in A.S.No.103 of 1988, which 

was then pending the District Court, Chin- 
gleput. (Itisto be noted that the said A.S. No. 

1030f 1968 is nowtransferred and has been re- 
numbered as A.S.No.720 of1977 in this Court). 

This defendant therefore bas got the right 
to lease the properties.and hence he 25 not 
liable to pay half the income to the plain- 
tiff or to render any accourt of the income. 


5. The second defendant filed a separate 
written statement denying any knowledge 
of the execution of Exhibit B-1. According 
to him, he has become a lessee bona fide 
under the first defendant on executing aregis- 
tered lease deed Exhibit B-5, dated Ist 
September, 1967 and has expended a sum of 
Rs. One lakh for putting up а semi-pe: ma- 
nent theatre and is willing to pay the lease 
amount to whomsoever the Covrt directs. 


6. C.R.O.P.No.245 of 1974 is a reference under 
sections 30 and 31 (2) of the Land Acquisi- 
tion Act, which Eas given rise to A.S.No. 403 
of 1976. This relates to ‘а dispute between 
the rival claimants Dbanalakshmi Ammal 
and Damodaram Pillai, viz., the plaintif and 
the first defendantin O.S.No. 192 of 1974 with 
respect to some of the items of properties 
acquired by the Government, viz 10 cents 
in S.No. 65, 1 acre 27 cents in S. No. 67/1, 
and 1 acre in S.No. 67/2 in Nandambakkam 
Village, Saidapet Taluk. in Awzid No.l of 
1974 and with respect to Damodaram Pillars 
claim of the entire compersaiior mourt 
awarded. Thus, whilst Damodaram -Pillai 
would claim the entire compensation amount 
on the basis of Exhibit B-2, Dhanalakshm: 
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would claim а half share in the compensation 
amount on the basis of Ex ibit B-l. 


7. Since a common question of law is 
involved both the suit and the C.R.O.P. were 
Jointly tried and a common judgment was 
rendered by the trial Judge ` holding that 
Exhibit B-1 is only a settlement and nota 
wil that Exhibit B-2 is not valid, though 
true, that Damodaram Pillai had no right to 
lease out the entire second item of the pro- 
perty to the second defendant, that the 
plaintiff is entitled to a decree for Rs. 2,625 
towards her half share in the rental income 
from item 2 which the first defendant was 
directed to pay, he having collected the same 
from the second defendant, and that the 
plaintiff wasalso entitled to a decreefor an ac- 
count of the future profits and that the second 
defendant should pay half of the rent to 
the plaintiff. On the abovesaid findings, 
the trial Court granted a preliminary decree 
in favour of the plaintiff as prayed for with 
costs,in O.S. No. 192 of 1974. 


8. In view of the finding on Issue 1 in O.S. 
No. 192 of 1974, the learned Subordinate 
Judge gave a declaration that each of the 
claimants in C.R.O.P. No. 245 of 1974 is 
entitled to a half share in the compensation 
amount less the process fee. 


9. A.S. No. 720 of 1977 is filed by Damo» 
daram Pillai, the fifth claimant in C.R.O.P. 
No. 275 of 1966 challenging the order of the 
Subordinate Judge that Exhibit B-l, is a 
settlementandnota willandas such Dhanala- 
kshmiammal, the second claimant therein, 
was entitled to a half share in the compen- 
sation deposited in Court towards the value 
of the acquired properties, viz., 74 cents in 
S.No. 75/1-B. 


10. As the decision in all these three appeals 
has to rest only on the determination of 
certain common legal questions, we have 
decided to render a common judgment. 
Tre common questions that arise for our 
consideration are: 


1. Whether Exhibit В-1 is a settlement or 
a will. 


2. Even assuming that Exhibit B-l is a 
settlement whether the settlee Dhanalakshmi 
Ammal has accepted the settlement for 
holding that the transaction in dispute was 
completed. 
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li. We shall first of all examine Exhibit 
B-l and see whether it is a testamentary or 
a non-testamentary instrument. А careful 
scrutiny of the document would show that 
the settlor, Krishnammal has sytled and 
characterised Exhibit B-l as a settlement 
at several places in the body of the document 
and had executed the same in favour of her 
grand-children born through her two daugh- 
ters, with a specific recital that only both 
the settlees are entitled to the properties 
but on a condition that the settlor had _to 
enjoy the income out of the properties during 
her lifetime and thereafter the settlees could 
enjoy the properties with absolute powers 
of alienation. The relevant recital reads 
as follows : 

“prar QeQer igás arab w- 

Wn erkis ctor á SauAwr award 

Srer yat bg @ng God srl, 2 


VERA ata Fa RSAT ani 
strar Soli fu  єй&бїйш тї єб&@ 


Gur á& Sure» S uim) QoQ AWAS He 
Qarcrer Garesmig urs...... 0) Эф BNL 
1, 2 wsh Lutsi BF Aer SHES 
Lit S uiib* *. 
A meticulous analysis of the above recital 
unfolds that the settlor had intended to vest 
the title to the property on the settlees 
in praesenti but to postpone the enjoyment of 
the properties by the settlees till the settlor's 
death, and hence she would characterise 
the documentasa settlement. 


12. It is well-settled thatthe nomenclature 
given to a particular document by the 
executant is not conculusive and the nature 
or legal character of a document has to be 
ascertained from the contents thereof. In 
construing a document, the fundamental 
rule is to ascertain the intention of the ex- 
ecutant of the document from the words 
used and the other surrounding circumstances 
appearing in the case vide Ram Gopal v. 
Nand Lal and others\. See also Abdulla Ahmed 
v. Animendra Kissan Mitter? and Chinnathayi 
v. Kulasekara.3 Reference can also be made 
to the decision of the Supreme Court in Pandit 
Chunchun Fha v. Sheikh Ebabat Alit where- 
eee 

1, 1950 S.G.]. 575: 64 L.W. 547: 1950 S.G.R. 
766: A.I.R. 1951 S.G. 139. 

2. 1950 S.G.J. 153 :1950 S.G.R. 30 
1950 S.G. 15. 

3. 1952 S.C.J. 1: (1952) 1 M,L.J. 292: 65 L.W. 
1167: 1952 S.G.R. 241: A.LR. 1952 S.C. 99. 

4. 19548.C.J. 469: (1954) 1 M.LJ. 708: 
(1955) 1 S.G.R. 174: A.I.R. 1954 S.G. 345. 








: А.Т.К. 


1] 


dn it has been pointed out that while inter- 
preting the terms ofa document, the intention 
of the parties should betaken as the deter- 
mining factor and that the said intention 
must be gathered from the document itself 
which has to be construed for finding out the 
legaleffect ofthe word used by the parties. It 
15 Further pointed out that if the words are 
express and clear, effect must be given to 
them, that any extraneous enquiry into what 
was thought or intended is ruled out and 
that if, however, there is ambiguity in the 
language employed, then it is permissible 
to look.into the surrounding circumstances 
Чо determine what was intended and that 
-each case has to be decided on its own facts 
and each document has to beconstrued on 
its own terms. A Division Bench of this 
Court, to which one of us was a party іп 
-Khivaraj Qhordia у. Esso Standard Eastern Inc. , 


while examining the principle to. be 
followed in interpreting documents, has 
held that notwithstanding the restric- 


‘tions and calculations imposed by opera- 
tion of technical rules, a liberal construc- 
tion of a written document is to be made 
because of tbe simplicity of the laity and 
with a view to carry out the intention of the 
parties and affirm the document and that 
the words used in written instruments ought 
to be made subservient, not contrary to the 
intention of the parties. The Supreme 
Court in Central Bank of India v. Hartford Fire 
-lusurance Company®, has po inted out that the 
Court must give effect to the plain meaning 
-of the words used in the document, however 
it may dislike the result, and that the plaint 
and categorical language used in ary docu- 
ment cannot be radically charged by relying 
upon the surrounding circumstances. Thus, 


it is clear that the intention of the 
‘parties has to Һе gathered and 
ascertained first of all only from the 


language used in the instrument as under- 
‘stood in its plain, ordinary and popular 
sense, and if the words are express, clear 
ond unambiguous, effect should be given 
to them without subjecting them to any 
‘extraneous enquiry. In Ex parte Chick, In 
76, Meredith? Brett, L. J. following the rule 
-of construction laid down in the 


1. (1975) 2 M.L.J. 65:88 L.W. 470: А.Т.К 
1975 Mad. 374. 

2° (1965; 1 Gomp. 1.7. 226: 35 Comp. Gas. 
378: (1965) I S.C. ]. 498: A.I.R. 1965 S.G. 1288. 

3. (1879) 9 Ch. D. 731. 
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earlier cases, has stated that , in cor- 
struing instruments one must have re- 
gard, not to the presumed intention of the 
parties, but to the meaning of the words 
which they have used. 


12. A Division Bench of this Court in 
Ramaswami Naidu v. Velappan and othersi has 
laid down the following important tests in 
deciding a document, as to whether it is a 
settlement ora will : 


1. The 
in sytling the document; 


nomenclature used by the settlor 


dispositive words used 


2. The express 
the time when the vested 


which touch upon 
Interest is created; 


3. The reservation of the power of re- 
vocation in the instrument; 


4. 'The effect of the reservation of a life 
estate in favour of the executant under the 
instrument : 


2 


5. Registration of the document urder 


the appropriate law. 


Now, if we examine Exhibit B-l in the 
light of the above authoritative enuncia - 
tions of law pronounced by the Supreme 
Court and the various High Courts, 
we are of the view that all the necessary 
and requisite ingredients and conditions 
for constituting a document a settlement 
are satisfied in this case and therefore the 
settlor Krishnammal had intended to create 
Exhibit B-1 only as a settlement and not as 
a wil. Exhibit B-l is written on stamp 
papers requisite to the value of the settle- 
ment deed and registered. "The settlement, 
in unequivocal and clear, terms, bad ex- 
pressed her intention to vest the title in res- 
pect of the property on thesettlees zn praesenti 
though she postponed the enjoyment to a 
later date. It is unambiguously stated in 
Exbibit B-1 in three places that both the set- 
tlees should get the properties in equal shares 
(&ibumeaton a HOLU Gags ig. ug.) What 
the settlor had reserved [ог herself 
during her lifetime was orly the right to get 
the income out of the settled properties, 
and not the corpus. Further, there is yet 
another recital in Exlibit B-l' revealing the 
intention of the set ог, reading as follows: 


I. (1979) 2 M.L.J. 
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“ADA ейи 1,2 sNES 
Q? -Gemré$aég  umré$gub aës 
arda eroeremn sd. 

As pointed out in Amar Singh v. Соѕай. 


“Whether an instrument is a testamentary 
instrument or a non-testamentary one will 
depend on the two well-known tests, whe- 
ther by the said instrument disposition 
takes effect during the lifetime of the ex- 
ecutant of the instrument or whetker it 
takes effect after his demise, and conse- 
quently whether it is revocable or not." 


Reference can also be had to the decision in 
KAhushalchand Bhagchand v. Trimbak Rama- 
chandra2, wherein it was held as follows : 


*"The mere reservation of a life estate does 
notnecessarily indicate that the document 
is testamentary and that, therefore, the 
grant is revocable.” 


See also Ignatia Brito v. Rego® and Mahodeva 
Iyer v. Sankarasubramania Iyer. The subse- 
quent conduct of the settlor and the settlee 
also reveals that there was an immediate vest- 
ing of title on thesettlees and that the parties 
in the acquisition proceedings have acted only 
as per the terms of Exhibit B-1. Krishnam- 
mal, the first claimant in C.R.O.P.No.275 of 
1966 in-all her statements given before the 
Land Acguisition Officer, marked therein as 
Exhibits B-3 (dated 22nd January, 1961) B-4 
(dated 22nd February, 1961), В-5. (dated 
18th June, 1962) ,B-1 (dated 17th July, 1962), 
B-7 (dated 27th March, 1963) and A-6 
(dated 27th. August, 1964), and in her evi- 
dence given before the learned Subordi:.ate 
Judge in the'said proceedings, has affi: med 
and reaffirmed her intention in clear te: ms 
that only her grand-daughter the plaintiff- 
would get her properties. Krishnammal 
had not only expressed her intention of ves- 
ting the title on the plaintiff but also would 
go one step further and say in Exhibits D-3 
D-4 and B-5 marked in C.R.O.P.No. 275 of 
1966 that since by then Natarajan, another 
settlor, had passed away, the entire proper- 
ties covered by Exhibit В-1 should go only 
to the plaintiff and Damodaram Pillai had 
no right or title over the properties in any 
manner. Though in Exhibit B-7marked in the 





1. A.LR. 1972 Guj. 74, 76, 77. 

2. A.I.R. 1947 Bom. 49. 

3. (1933) 64 M.L.J. 650:3? L.W. 716: А.Т.К. 
1933 Mad. 492. | 

4, (1908) 18 M.L.J. 450, 
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proceedings іп C. R.O.P.No.275 of 1966, the 
entire compensation has been claimed, in 
paragraph 9 of.Exhibit B-7 she would state 
as follows: 


“Тыл Dhanalakshmi Ammal alias Kutti- 
« mm-.l, the grand daughter ofthe claimant 
by Ler daughter Kannammal (the second. 
wife of Damodaram Pillai) will be entitled. 
to о.е hali of the compensation amount 
absolutely after the life time of the claimant 
as pe: the terms and conditions of the 
settlement deed executed by this claimant 
Lhereii.before referred to." 


Tl.us, it is seen that Krishnammal, though | 
would cl:.im the entire compensation, would. 
unhesitztirgly recognise the right of the 
plair.tiff to a half share in the corpus or the 
compe).sation amount, subject to the conr- 
ditio. tl.at she would be entitled to get the 
said -mount after the lifetime of the settlor.. 


13. Exlibit A-6, the other statement given. 
by К isl.nammal before the LandAcquisition. 
Offi er in the said proceedings in C.R.O.P. 
No.275 of 1966, is an important and clinching: 
documer.t showing that Krishnammal had 
completely ignored Exhibit B-2 and reitera- 
ted or.ly wkat she had intended under Ex- 
hib: B-l. This statement Exhibit А-6 was 
giver. or. 27th August, 1964, that is to say,four 
mo1.'}.s efter the execution of Exhibit B-2 


dated 2rd April, 1964. In Exhibit А-6, 
Krisly.. mm) would state: 
“pre Gis yar arg Сиёб 


gaa gqbuore Си ень, Cuter 
pL рп вт бый йн Озі. 0еўт 
caps се Әт Оре. son Mer 
@)тдуєйї* Lm. ees ADEGI 
(5. ned Worb єтєр Gug 
goog, Abw MiG GegGaries ш g. 
"ей е au$qpc) (bg Yoor Lygrrejtb erew Sr 
Gu2$ девей ишпес Ger 


Ge eig ug. [preme (Qg-er pcr 
eap&eesSfqoóégibh те Gel® 
Сив oc pado — gmésc Сз! fua 
& С рев’. . 


If Krislnamma! had really intended to 
revoke Exhibit B-1 and resettle the property 
in favour of her son-in-law Damodaram. 
Pillai, she would not have omitted to make 
mention of Exhibit B-2 in this statement but 
would have expressed her intention that 
only Damodaram Pillai would get the pro- 
perties. Thus, it is clearly established that 
the settlor, by her subsequent conduct in 
Exhibits В-1 and B-2, also had, intended to. 
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settle the property in favour of Dhana- 
lakshmi Ammal, by immediately vesting the 
title on the settlee, but postponing only the 
enjoyment of the property. 


14. For all the above stated reasons, we 
unhesitatingly hold that Exhibit В-1 is only 
a settlement and not a will and affirm the 
finding ofthe trial Court on the first question. 


15. Atthis juncture, it would be relevant to 
mention that Mr.Govind Swaminathan, learn- 
ed counsel appearing on behalf of the appel- 
lant, in fact did not advance any serious argu- 


- ment challenging the finding of the trial 


Court that Exhibit B-l is only a settlement, 
though at the same time had not comple- 
tely conceded the correctness of the said 


- finding. The main contention of Mr.Govind 


Swaminathan, is that the transaction has 
not been completed as there is no accept- 
able evidence showing that the settlement 
has been accepted by the settlee during 
the lifetime of the settlor, as contemplated 
under section 122 of the Transfer of Property 
Act, Mr. Govind Swaminathan, stressing 
on the important condition of a gift speci- 
fied in the above section, viz, the acceptance 
of the gift by or on behalf ofthe donee during 
the lifetime of the donor, would urge that 


. the said essential element has not been satis- 


fied in the present case as there 1s no satis- 
factory and acceptable evidence on the side 
of the plaintiff that she or anyone on her 
behalf had accepted the settlement during 
the lifetime of Krishnammal, and therefore 
the impugned transaction under  Exbibit 
B-l cannot be said to have been completed 
within the meaning of section 122 of the 
Transfer of Property Act. He would also 
bring to our notice that the trial Court has 
not framed any issue on this aspect or render- 
ed any finding as to the acceptance of the 
gift. According to the learned counsel, as 
Krishnammal continued to be in possession 
of the property, there was no vesting of title 
in praesenti on the settlees and as Exhibit B-1 
has been revoked by Exhibit B-2, it has to 


. be held that Exhibit B-lis no more in effect. 


The learned counsel would therefore sub- 
mit that in case this Court does not accept the 
above argument, this Court may be pleased 
to direct the Court below to frame an issue 
on this aspect and to render a finding. 


16. Before launching a discussion on the legal 
question as to whether the transaction under 


м L 1—23 
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Exhibit B-l is void or not, we would like to 
answer the last submission made by the lean- 
ed counsel. 


17. While discussing the first question 
formulated by us,$iz.whetber Exhibit B-l 
is a settlement or a will we have given our 
reasons elaborately and held that the settlor 
Krishnammal had vested the title over the 
suit items of properties on the settlees Dhana- 
lakshmi Ammaland Natarajan on the date 
of the execution of Exhibit B-1 itself that is 
to say in praesenti though she had reserved to 
herself the right of enjoying the fruits of the 
corpus during her lifetime and thereby 
postponed the right of the settlees to enjoy 
the properties. Therefore, there is no ques- 
tion of Exhibit B-l. becoming ineffective 
or inoperative on the ground of there being 
no vesting of title in praesenti on the settlees. 


18. Now, we shall pass on to the important 
question of law raised by Mr.Govind Swami- 
nathan. Section 122 of the Transfer of 
Property Act reads as follows: 


“Gift is the transfer of certain existing 
movable or immovable property made 
voluntarily ard without consideraticr., 
by one person, calledthe doror, to ar.oth.er 
called the donee, and accepted by or on 
behalf of the donee. 


— Such acceptance must be made during the 
lifetime of the doror ard while he is still 
capable of givirg. 


Ifthe donee dies before acceptarce, the 
gift is void”. 


Sections 122 to 129, coming under Chapter 
VII of the Act, under the heeding “Of 
Gifts? deal with various гѕресіѕ of а gift, 
viz., regarding the effect of transfer, suspen- 
sion and revocation of gift, etc. Section 
122, which defines a ‘gift’ contemplates the 
acceptance of the gifi by or on behalf of the 
donee during the lifetime of the donor, 
as one of the elements for holding the said 
transaction as a completed one. Mr. Govir.d 
Swaminathan, in support of his argument, 
relied on the decision in Papathi Ammal v. 


DoraiswamyNaickerl › which in turn follows the 


decision of the Privy Council in Kalyana- 
sundaram Pillai v. Karuppiah Моорапат?. In the 


—— — i —À == č —— 


1, (1939) 1 M.L.J.337 at 338: 48 L.W. 764 : 
A.I.R. 1939 Mad. 290. 
2. (1927) I.L.R. 50 Mad. 193: 52 M.L.J. 346: 





25 L.W. 336: 54 I.A. 89: A. I.R. 1927 P.C. 42. 
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above decision, it has been held that a gift 
-of immovable property which has not been 
-accepted by the donee is incomplete, though 
the deed of gift has been executedand duly 
registered by the doror; that the donor is 
entitled to revoke the gift prior to its accep- 
tance by the donee, and that registration 
would not confer upon any invalid transfer 
-a validity which is lacking in the very sub- 
Stance of the transaction. 


19. ‘There cannot be. any controversy that 
acceptance ofa gift by the donee is one of the 
essential conditions for the completion of the 
gift. Therefore, the question in this case is 
whether the settlement had been’ accepted 
by- the plaintiff Mr.Raghavan, learned 
‘counsel appearing on behalf of the respon- 
-dents, submitted that there is abundant evi- 
dence for concluding that the settlement 
-had been accepted bythe plaintiff as seen from 
the evidence of the plaintiff herself even in 
the proceedings in C. R.O.P. No. 2750f 1966 às 
C. W.2.in December, 1977 when Krishnam- 
mal, the settlor herself was alive, 
and from the recitals in the various docu- 
ments. Incidentally, Mr. Raghavan would 
point out that Damodaram Pillai, the first 
defendant, as appellant in A.S.No.7200f1977, 
has not taken up in the memorandum of 
' appeal therein the ground that the said find- 
ingin C.R.O.P. No. 275 of 1966 rendered by 
the Subordinate Judge, Chingleput, is vitia- 
ted as there is no evidence as to the accep- 
tance.of the settlement, and would further 
submit that there is no issue framed on this 
‘question of acceptance, by the trial Court, 
presumably for the reason that tke first de- 
fendant did not press this ground seriously 
before the trial Court, nor did he request 
ithe trialCourt to frame such an issue perhaps 
on account of the awareness of the first defen - 
dant of the factof the acceptance of the 
settlement by the plaintiff even during 
the lifetime of Krishnammal. 


20. Though in the Memorandum of Appeal 
in A.S.No.720 of 1977no such grourd has been 
"urged, nevertheless ground No.5 in A.S.No. 
404 of 1976 is to the effect that Exhibit B-] is 
not a valid document as а gift as it was not 
accepted by the plaintiff or aryone on her 
‘behalf during the lifetime of Krisbnammal. 
Whether there was any ground taken in the 
Memorandum of appeal or not, there cannot 
‘be any bar for the contesting party to raise 
a-legal question during the hearing of the 
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appeal if that legal question relates to-an 
infirmity surrounding the transaction and 
going to the very root of it. Notwithstanding 
the fact that such. aground has not been taken 
in A.S.No.720 of 1977 and that no issue was 
also set for trial in the suit, we shall now exa- 
mine the evidence and see whether, Exhibit 
B-l was accepted by the plaintiff or not imme- 
diately after its execution. | 


21. As pointed out during the narration of 
the facts, Natarajan, the other settlée ur.der 
Exhibit B-1, died within a’ year. The remain- 
ing settlee was only the plaintiff who: during 
the exécution of Exhibit B-l should’ have. 
been aged about 21 or 22 and hence under 
thé protection of her father ard grand- 
mother Krishnammal. Therefore, it canrot 
be said that the failüre to effect the mutation 
of the registers in the name of the plaintiff 
immediately following the execution of Exhi- 
bit B-1 would be tantamount to ror.-accep- 
tance of the settlement by her. It is quite 
understandable that the plaintiff; being an 
unmarried woman, would not have taken 
steps for the mutation of the registers in her 
name. Now, we have to see whether, apart 
from the mutation Of register, there 1s ary 
satisfactory and acceptable evidence ir. proof 
of the acceptance of the settlemert, as con- 
templated under section 122 of the Trarsfer 
of Property Act. ` | 


22. Section 122 of the Transfer of Property 
Act, does not contemplate.any particular 
mode of acceptance orthe performance of ary 
solemn formality for establishing. acceptar.ce. 
The Privy Council in Kalyanasundaram Pillai 
v. Karuppiah - Моорапаті, while examining 
the scope of section 122, has held at page 200, 
as follows :— oo eS | 


“When the instrument of gift has been 
handed by the donor to the donee and 
accepted by him, the former has done 
everything in his power to complete the 
donation and to make it effective”. 


In Mist. Anandi Devi v. Mohan Lal2, it: was 
held that under section 122 of the Transfer of 
Property Act there is no presumption ofaccep- 
tance operating immediately upon the gitt, 
whether known or urknown to the doree, 





1. LL.R.(1927) 50 Mad. 193: 52 M.1.J. 346: 
25 L.W. 336: 54 I.A. 89. 

2. 1932 AlLL.J, 336: LLR. 54 All, 534: ALR. 
1932 All. 444. 
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«hat there is nothing in section 122 to limit 
the acceptance to an express acceptance and 
that acceptance may be either express or 
implied, and that actual or constructive pos- 
Session is undoubtedly proof of acceptance. 


:23. The Patna High Court in Muhamed 
-Abdul .Nayeem v, копи Mehton|, has ruled 
thus (vide head-note) : 


“Among Hindus gifts made subsequent to 
the Transfer of Property Act do not require 
delivery of possession if there is registration. 


It is essential to a Hindu gift that there 
should be acceptance by the donee. But 
implied, 
acceptance being presumed unless dissent 


acceptance may be express or 


is signified’’. 


In Halsbury’s Laws of England, 1V Edition, 


“Volume 20, at page 28, paragraph 47, it is 
-stated as follows : 


*Express acceptance by the donee is not 
necessary to complete a gift. It has long 


been settled that the acceptance ofa gift 


by the donee is to be presumed until his 


dissent is signified, even though he is not 
aware of the gift. This is so even where the 


gift is of an onerous nature or of what is 
called ‘an owner's trust’ ”’. 


In Krishnamurthi у. 


-ing with a similar question as to what con- 
‘stitutes the acceptance of a gift, has observed 


that the acceptance ofa gift deed is not some- 


thing which has necessarily to take place only 
.after the transfer is completed or effected, 
and that if а near relation seeks a gift and a 
gift deed is drawn because of that request, it 
would be open to the Court to hold on the 
basis of that antecedent request at any rate 
.in the light of the surrounding circumstances 
that the intended transfer of property was 


. accepted. It was further observed that the law 
- does not require that there should be proof 


that there was acceptance only after the deed 
was executed and that there can merely be 
«cases where it would be possible to draw an 
inference as to the acceptance of a gift even 
-from acts anterior to the execution of a deed 
of gift. 





——— M — Pan 


1. (1917) 41 I. C. 389. 
2. (1958) 2 An.W.R. 348 : 
7518. 


А.Т.К, 1958 A.F. 


Venkata Ramanaiah2, 
the Andhra Pradesh High Court, while deal- 
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24. In Venkataramayya v. Nagamma!, this 
Court held that where a gift is made of a 
house by the mother to her son and his wife, 
while they were both minors, and afterwords 
the donees and the husband's  parcants, 
who alone could accept the gift on behalf of 
the minors, continued to live in the house, 
acceptance of the gift should be inferred un- 
less the contrary is proved, and that the mere 
circumstance that the mother retained cus- 
tody of the deed and kept the house in her 
name in the Municipal accounts and paid 
the taxes, does not show that she did not 
intend the gift to be acted upon. 


25. The Kerala High Court. in Kolandzvel 
Ammal у. Ghangaran апа others2, held that 
where the recitals in a deed of gift clearly 
showed that the property was then outstand- 
ing with tenants and what remained with the 
donor was only the right to collect rent from 
them, and that right to collect rent was 
transferred to and accepted bythe donee 
under the terms of the gift, there was 
acceptance of the gift by the donee. 


26. In another decision in Narayani Bhanu- 
mathi v. Lalitha Bai3, the Kerala High Court 
while examining the evidence required for 
proof of acceptance of a gift as contemplated 
under section 122 ofthe Transfer of Property 
Act, has held thus: 


“The evidence bearing on the question of 
acceptance of the gift deed will have to be 
appreciated in the background of the cir- 
cumstance relating to the execution of such 
a deed. There may be cases where slightest 
evidence of such acceptance would be suffi- 
cient. There may be still cases where the 
circumstances themselves eloquently speak 
to such acceptance. Normally, when a per- 
son gifts properties to another and it is not 
an onerous gift, one may expect the other 
to accept such a gift when once it comes to 
his knowledge since normally any person 
would be only too willing to promote his 
own interests. May be in particular cases 
there may be peculiar circumstances which 
may show that the donee would not have 
accepted the gift. But they are rather the 
exceptions than the rule. It is only normal 


1. (1932) 35 L.W. 233 : A.I.R. 1932 Mad.272. 
2. AJI.R. 1963 Ker. 344. 
3. 1973 K.L.T. 961. 
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to assume that the donee would have accep- 
ted the gift deed. One would have to look 
into the circumstances of the case in order 
to see whether acceptance could be read. 
Mere silence may sometimes be indicative 
of acceptance provided it is shown that the 
donee knew about the gift. Essentially, this 
is a question of fact to be considered on the 
background of circumstances of each case." 


Thus, on a consideration of the dicta laid 
down by the various Courts in the cases refer- 
red to above and on our own interpretation of 
section 122 of the Transfer of Property Act, 
we are of opinion that the acceptance of the 
gift may be done in several ways. As we have 
already stated, section 122 does not lay down 
any procedure or prescribe any mode for 
tbe acceptance of a gift. The acceptance may 
take the form of the receiving of the original 
deed of settlement for the donee, the muta- 
tion of names in the public registers, the pay- 
ment of taxes in the name of the donee, the 
receipt of rent from the tenants in possession 
of the property forming the subject-matter of 
the gift, the proclamation of the settlement 
transaction by the donor and an acceptance 
` by the donee of the correctness of the said 
statement in token of the acceptance of the 
transaction, etc. The several instances refer- 
red to above by us are only enumerative and 
not exhaustive in character and content. In 
this perspective if the facts of the present case 
are scrutinised, we feel that there is sufficient 
material for arriving at the conclusion that 
the gift had been accepted. The plaintiff as 
C.W.1 has deposed before the Subordinate 
Judge in the enquiry in C.R.O.P. No. 275 of 
1966 as follows: 


“I accepted the settlement”. 


This evidence given in the chief examination 
has not been challenged in her cross-examina- 
tion, nor has any suggestion been made to her 
that she has not accepted the settlement. In 
her evidence, she would further state that 
she was living with her grandmother Krish- 
nammal and that Krishnammal was enjoying 
the income of the property settled, utilising 
the said income for maintaining herself and 
the plaintiff. Damodaram Pillai, giving his 
evidence as C.W.1 in that proceeding, would 
state that Krishnammal, the first claimant 
therein, continued to be in enjoyment of the 
properties and that Damodaram Pillai was 
looking after the properties and that at the 
time of the execution of Exhibit B-1, the plain- 
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tiff was а major but not married and that she- 
was residing with him and Krishnammal and. 
was married only in 1959. He would further 
state in the Chief Examination itself that 
Krishnammal, the settlor, told the Tahsildar 
during the land acquisition proceedings that 
the compensation amount was payable to her 
grand-daughter, the plaintiff herein. Thus, 
Damodaram Pillai himself would admit 
that the settlor had continued to express. 
her intention that the compensation amount 
deposited in the Court should go only to the 
plaintiff. 


27. Thus, we see that there is satisfactory: 
evidence to show that the settlor was affirm- 
ing and re-affirming her intention on all occa-- 
sions that the property and the compensation 
amount payable in respect of the acquired 
property should go only to the plaintiff and. 
that the plaintiff had accepted the settlement 
in her favour. The plaintiff, in her statement 
filed on 9th October, 1966, before the learned 
Subordinate Judge, Chingleput in C.R.O.P. 
No. 275 of 1966, has averred as follows : 


The settlement deed so executed by: 
Krisbnammal was accepted by this claimant 
and Natarajan and they were in possession. 
and enjoyment". i 


The only statement on which Damodaram. 
Pillai relies for showirg that Krishnammal 

herself has expressed that the plaintiff did not 

at all accept the settlement, is the one filed 

by Damodaram Pillai on 1st October, 1966, 1n 

C.R.O.P.No.275 of 1966, which statement 15 

purported to have been adopted by Krish-. 
nammal. In that statement it has been stated 

as follows : 


*Krishnammal having been subjected to: 
undue influence of some interested person. 
purported to have executed а willin respect 
of all the properties bequeathing them in 
favour of Natarajan and Dhanalaksh mi on 
15th October, 1956. Although ithas been 
styled as settlement deed, it was only a will. 
Notwithstanding the execution of the above 
said instrument, Krishnammal continued 
to be in possession and enjoyment of all the 
lands. Natarajan and Dhanalakshmi did 
not at all accept the alleged settlement, 
nor didit come into operation". 


The above statement is nothing but a self-- 
serving statement of Damodaram Pillai him-- 
self. The endorsement to the effect that Krish-- 


1] 


nammal had adopted the last mentioned 
statementof Damodaram Pillai in'its entirety 
has not been signed by Krishnammal, but 
only by the counsel, and therefore it cannot 
be said that Krishnammal herself had admit- 
ted the correctness of the statement with full 
knowledge of the allegations contained there- 
in. We are fortified in this view by the state- 
ment given by Krishnammal herself before 
the Land Acquisition Officer on 27th August, 
1964, marked as Exhibit A.6 in C.R.O.P. 
No.275 of 1966, to the effect that after her 
-death the entire property (Quei рте). 
should go only to her grand-daughter (the 
‘plaintiff. This statement was given only after 
the execution of Exhibit B-2 dated 4th April, 
1964 by her. If really Krishnammal had 
intended by Exhibit B-2 to revoke Exhibit 
В-1 on the basis that the plaintiff had not 
accepted the settlement and as such it had 
not come into operation, she would not 
have given the above statement Exhibit B-6 
before the Land Acquisition Officer. 


28. Aspointed out supra, Krishnammal had 
reiteratedthat the settlement Exhibit B-I was 
executed with the intention ofimmediately ve- 
sting the title on the settlees in almost all her 
statements given before the Land Acquisition 
Officer. The plaintiff, in her statement dated 
27th. August,1964, before the Land Acquisition 
. Officer marked as Exhibit A-7 in. C. R. O.P.No. 
275 of 1966, has accepted the statement of her 
grand-mother inExhibit A-6dated27th August, 
1964 and consented to handover to her grand- 
mother the compensation amount deposited 
in Court in respect of the land in S.No.75]1B. 
In Exhibit B-5 dated 18th June,1962,another 
statement given before the Land Acquisition 
(Officer, Krishnammal had stated as follows: 


*eremg); CGugH ехо) 9 .9 biu mcr 
Gareyrdià mymipefírewAg (Шея 
Qai goal 50 s cir 569 605019. srw 
ejb 906 (@ әт ror utr. то 
(3905 & 9 р? 560. TA GOLD ишп Bay Lb 
uF) & Sy ameGapio 1956-0 [DIT er 
er (peso) 5,5 Qer_yaQnare, ир 
on Gyo HomsohAGES Ser &( 10 
ago pier cto? Quer BVA 
4169769 5 058 Asr ә Buse 
ene fb Ape aag Суст 
Бі Пт её, СиБ 9018 sere Ls ub 
ggmu Qag uror ib. lon бг 
(205 gi Atc_ugaura eresrá s; 19m gy. Org. 
haisar sawali Ceo Ват. ш gi. 
< 65» 5 uim ov о Pws  cremé(stb 
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aag GUSH sawali mmm 
2 06915 0.650 (B dis А А 
In Exhibits B-3 and B.4 marked in С.К.О.Р. 
No.275 of 1966 also, the settlor had reiterated 
that as per the settlement deed ExhibitB-1 Һе 
entire property should go only to the plaintiff. 
Above all, the original deed of settlement 
Exhibit B-1 was only in the possession of the 
plaintiff, the settlee, and it was the plaintif 
умло has produced the same into the Court. 


29. All the above stated facts and circum- 
stances would unmistakably reveal that the 
plaintiff has accepted the gift even during the 
lifetime of the settlor Krishnammal. There- 
fore, we find that the transaction under Exhi- 
bit В-1 has been completed by the accep- 
tance thereof by the plaintiff, the settlee, and 
therefore, the said document is quite operative 
and enforceable and consequently Exhibit B-2 
is not a valid document. 


30. Though the trial Court has not framed 
any issue on the above aspect or rendered 
any finding thereon, there is sufficient evi- 
dence recorded in all the proceedings on this 
aspect for rendering a decision on the question 
of acceptance of the settlement. As a matter 
of fact, though the first defendant in O.S. 
No.192 of 1974 had raiseda plea in the written 
statement that the settlement had not been 
accepted, the parties seem to have been at 
issue in the proceedings only on the question 
whether Exhibit В-1 was a settlement deed ог 
a will, and furthermore if it was a settlement 
deed, it satisfied all the requirements of law, 
including the acceptance of it by the donee. 
However in view of the contentions raised by 
Mr. Govind Swaminathan, we have ourselves 
discussed the above question and come to 
our own conclusion instead of calling for a 
finding from the Court below after framing 
the necessary issue as pleaded by the learned 
counsel for the appellant. 


31. In the result, all the appeals fail and 
would stand dismissed, with costs in A.S. 
No.404 of 1976 against the first defendant 
alone. The parties will bear their respective 
costs in the other two appeals. 


S.J. Appeals dismissed . 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PnEsENT:—G. Ramanujam and 5. Swamik- 
kannu, JJ. 


Hema Ramaswami Appellant* 


U. 


K. M. Valarance Panjani and others 
Respondents. 


Motor Vehicles Act (IV of 1939), sections 31, 
96—Motor Vehicle — Factual and physical 
transfer of vehicle—Insurance Policy taken by 
transferor cannot subsist unless benefits of the 
policy are transferred to transferee—Change 
of registry not a. condition precedent for trans- 
fer of ownership of vehicle. 


If there is a transfer of a vehicle, the insurance 
policy taken by the transferor cannot be taken 
to subsist unless the benefits of the policy are 
transferred to the transferee. [Para. 11. 


Section 96 of the Motor Vehicles Act, does 
not warrant the view that a sale or transfer 
of an insured car by the insured during the 
currency of the policy does not terminate the 
policy. [Para. 11.1 


Section 31 of the Motor Vehicles Act, 1939, 
could not have the effect of keeping the 
policy alive qua third parties; change of regis- 
try under section 31 was not a condition 
precedent for the transfer of ownership of the 
vehicle, the said section merely imposed 
an obligation both on the transferor and the 
transferee of the vehicle to notify the transfer 
and the non-compliance thereof would not 
invalidate the transfer as such which has 
already iaken place. [Para. 12.] 


Cases referred to:— 


Bhoopathy v. Vijayalakshmi, (1965) 2 M.L. 
J. 466: I. L. R. (1966) 2 Mad. 65: 78 
L.W. 643: A.I.R. 1966 Mad. 244; Madras 
Motor Insurance Company Ltd. v. Mohamed 
Mustafa Badsha, (1960) 2 M.L.J. 202: 73 
L.W. 486: А.Т.К. 1961 Mad. 208; Tatter- 
sall v. Drysdale, (1935) All E.R. (Reprint) 
112; Regersoms Case, (1931) 146 L.T. 26; 
Des Raj v. Concord of India Insurance Com- 


SS ааа ааа ка а АРА US SN a? 


*А.А О. No. 526 of 1977. 
- 21st August, 1980. 
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pany, А.Т.К. 1951 Punj. 114; Gyarailal v.. 
Sitacharan, А.Т.К. 1963 М.Р. 164; The South 
India Insurance Company Ltd. v. Lakshmi and 
others, (1971) A.C.J. 122: (1971) 2 M.L.J. 
354: 41 Comp. Cas. 537: 84 L.W. 147: A.I. 
R. 1971 Mad. 347; Oriental Fire and General 
Insurance Company v. Vimal Roy, (1972) 
A.C.J. 314; South India Insurance Com- 
pany Ltd. v. Purna Chandra Misra and others, 
(1975) A. C. J. 46; Gulab Bai Damodar 
Topse v. K. Sundar and others, (1975) 
A.C.J. 100; State of Punjab v. Brij Mohan 
Singh, (1975) A.C.J. 375. 


Appeal against the Motor Accidents «Claims: 
Tribunal and the decree of the Court of the 
Subordinate Judge, Cuddalore, dated 15tlv 
April, 1977 and passed in Claim Petition. 
No. 83 of 1972. 


V. P. Raman, for Appellant. 
The Judgment of the Court was delivered by 


Ramanujam, J.—This civil miscellaneous’ 
appeal is directed against the award of the 
Motor Accidents Claims Tribunal, Cuddalore, 
in so far as it is against the appellant, who is: 
the fourth claimant before the Tribunal. 


2. On 9th July, 1971 at about 6-15 р.м., 
near Vellar Bridge, Thozhudur, South Arcot 
District on the Madras-Trichy Main Road, 
lorry bearing registration number PYK 1249 
driven by one Veerasami collided with an 
Ambassador Car MSC 7340 driven by one 
Ramasami, the husband of the appellant. As 
a result of the said collision, the said Rama- 
sami sustained multiple grievous injuries and 
he succumbed to those injuries on the way to 
the hospital. The driver of the car, who was 
also travelling with the said Ramasami also: 
sustained injuries. On the ground that the 
said collision was due to rash and negligent 
driving of the driver of the lorry, the depen- 
dants, the mother, wife and two children of 
the deceased Ramasami filed a claim before 
the Claims Tribunal claiming a compensation 
of Rs. 2,00,000. The first claimant was the ` 
mother and the claimants 2 and 3 were the 
children of the deceased by his first wife and 
the fourth claimant was his second wife. 


3. The said claim was resisted by the first 
respondent, the original owner of the lorry 
and the third respondent, the Insurance Com- 
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pany with which the lorry had been insured. 
The second respondent, who was the trans- 


feree of the lorry sometime before the acci- 


dent however remained ex parte. The stand 
taken by the respondents 1 and 3 in the claim 
petition before the Tribunal was that they 
are not liable to meet the claims for compen- 
sation, that the Jorry had been transferred in 
favour of the second respondent on 17th April, 
1971, and the accident having taken place on 
9th July, 1971, neither the first respondent, 
the original. owner of the vehicle nor the third 
respondent. Insurance Company are liable to 
meet the claim and that it is only the trans- 
feree who has become the owner of the vehi- 
cle is liable to meet the claim. 


4. Ina reply statement, the claimants stated 
that the vehicle alleged to have been sold by 
the first respondent to the second respondent 
was false, that on enquiries it was learnt that 
the first respondent was the owner of the 
vehicle at the time of the accident and that 
the certificate of registration and the public 
carrier permit stood only in the name of the 
first respondent at the relevant date. If at 
all a sale had taken place, it should be only 
long subsequent to the date of the accident. 


5. The Tribunal after analysing the evidence 
adduced by the parties held that the accident 
was caused by the rash and negligent driving 
of the lorry by its driver, who is an emplo- 
yee of the second respondent and that since 
the ownership of the lorry stood transferred 
to the second respondent at the time of the 
accident, he is liable to pay compensation in 
respect of the accident. The Tribunal also 
specifically found that the lorry which caused 
the accident had been transferred in favour 
of the second respondent by the first respon- 
dent on 17th April, 1971; but the registration 
certificate and the permit relating to the 
vehicle had not been transferred though the 
sale had been duly intimated to the Secretary, 
State Transport Authority, Pondicherry, on 
20th April, 1971. 


6. On the quantum of compensation, the 
Tribunal held that the deceased would have 
earned at least Rs. 1,200 per month and his 
total earning for the period of 28 years would 
come to Rs. 4,03,000. But taking into 
account the benefit of lumpsum payment, it 
awarded a compensation of Rs. 1,00,000 for 


all the claimants and the appellant was held 
to be entitled to Rs. 50,000 out of the said 
amount of Rs. 1,00,000 which has been 
awarded as compensation. The fourth clai- 
mant has alone appealed and the other clai- 
mants have not agitated the matter further. 


7. In this ^ appeal 

claimant, the findings of 
Ing respondents 1 and 3 from liability has 
been challenged. The compensation award- 
ed by the Tribunal has also been attacked as 
being too low and inadequate having regard 


to the status of the deceased and the income 
he was earning while alive. 


8. Thus, the two questions that arise 
consideration in this appeal are: 


fled by the fourth 
the Tribunal exonerat. 


for 


1. Whether the respondents 1 and 3 аге: 
rightly exonerated? and 


2. Is the compensation of Rs. 1,00,000. 
awarded by the Tribunal inadequate? 


9. In this appeal also, the owner of the 
lorry, the second respondent remains ey parte. 
But however, the appellant is not satisfied 
with the award passed against the second res- 
pondent alone and seeks an award as against 
the first and third respondents as well. It is 
not in dispute that the vicarious liability in 


| respect of the accident has to be determined 


with reference to the ownership of the vehicle 
on the date of the accident. In this case, 
there is no dispute that the lorry PYK 1249 
belonged originally to the first respondent. 
On 8th April, 1971, there had been an agree- 
ment between the first respondent and the 
second respondent to sell the lorry and оп 
I7th April, 1971, the sale transaction had 
been completed and the vehicle was in fact 
put in possession of the second respondent by 
the first respondent. On 20th April, 1971, 
the first respondent had reported about the 
sale of the vehicle to the State Transport 
Authority, Pondicherry. The said report has 
heen marked as Exhibit R-1 in this case. 
[exhibit R-1 shows that it was received by the 
Regional Transport Authority on 21st April. 
1971. It also shows that the application 
filed by the parties for transfer of registry of 
the vehicle in the name of the second respon- 
dent was returned by the Regional Transport 
Office on 12th May, 1971, and no steps were: 
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itaken for transferring the registry till 9th 
july, 1971, the date of the accident. In view 
of the fact that the transfer had not been 
ordered by the Regional Transport Authority, 
the public carrier permit of the Jorry stood in 
the name of the first respondent on the date 
.of the accident and the certificate of registra- 
tion also stood in the name of the first res- 
pondent, the original owner, even after the 
transfer. The question is whether under those 
circumstances the transferor and his insurer 
are liable in respect of the accident which had 
taken place subsequent to the transfer of the 
.ownership of the vehicle but before the trans- 
fer is recognised by the Regional Transport 
Authority. 


10. According to Mr. V. P. Raman, the 
‘Jearned counsel for the appellant, -the first 
.and the third respondents would continue to 
be liable under the policy until the first res- 
-pondent transferred the vehicle in the name of 
the second respondent within the  mean- 
ing of law and as the transfer was admit- 
‘tedly not effected in the records of the 
Regional Transport Authority on the date of 
‘the accident, the Insurance Company would 
continue to be liable under the policy. In 
dealing with this question, the Tribunal rely- 
ing on a decision of a Division Bench of this 
Court in Bhoopathy v. Vijayalakshmi*, held 
‘that notwithstanding the fact that the registry 
and the permit of the vehicle had not been 
transferred on the date of the accident, the 
transferor cannot be made liable if the vehi- 
cle had in fact been transferred to the trans- 
feree and that if the accident had happened 
after the vehicle had been transferred and 
when it was in the custody and possession of 
the transferee, the transferee alone is liable 
to meet the claim for compensation. The 
Jearned counsel for the appellant contends 
‘that the said decision relied upon by the 
Tribunal has no application to the facts of 
this case especially when it is found in the 
сазе before that Court there was in fact a 
‘transfer of registry of the vehicle even before 
the date of the accident. It is true in Bhoo- 
pathy v. Vijayalakshmi', it has been found 
that the transfer of the vehicle was duly re- 


і. (1965) 2 M.L.f. 466: I L.R. (1966) 2 Mad. 


‚ 65: 78 L.W. 643: А.Т.К. 1966 Mad. 244. 
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cognised by the Regional Transport Autho- 
rity; but the transferor did not inform the 
Insurance Company about the transfer and 
those facts are not in pari materia with the 
facts of the present case. But however, even 
assuming that the said decision does not apply 
to the facts of this case where the transfer 
of the vehicle had not been recognised by the 
Regional Transport Autbority on the date of 
the accident, the case before us appears to be 
a fortiori case. Herein, there has been a 
transfer of the vehicle long before the acci- 
dent and the same has been notified to the 
concerned Regional Transport Authority. 
But there is no evidence as to whether the 
transfer was notified to the Insurance Com- 
pany either by the transferor or by the trans- 
feree. Thus, there has been a factual and 
physical transfer of the vehicle by the frst 
respondent in favour of the second respon- 
dent as early as 17th April, 1971. Though 
the transfer has been notified to the Trans- 
port Authority, the registration of the vehi- 
cle had not been changed and the registry 
continued in the name of the transferor. In 
the light of these facts, we have to determine 
the liability of the first respondent, the origi- 
nal owner of the vehicle and the third res- 
pondent, the Insurance Company with which 
the vehicle stood insured. 


11. In Madras Motor Insurance Company 
Limited v. Mohamed Mustafa Badsha'. 
Ananthanarayanan, J., as he then was, took 
the view that a policy of insurance did not 
Japse the moment the insured parted with the 
ownership of the insured vehicle and that 
notwithstanding such transfer of ownership, 
the insurer having regard to the terms of 
section 96 of the Motor Vehicles Act, could 
not escape its liability in respect of the third 
party risks. This view was not accepted by 
the Division Bench in Bhoopathy v. Vijaya- 
lakshmi?, referred to above. The Bench dis- 
agreed with the view but agreed with the view 
expressed by Goddard, J., in Tattersall v. 
Drysdale. In that case, there was a clause 
in the policy extending the cover against third 
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party risks to the temporary user by the insur- 
ed of another car, and during the continuance 
of the policy, the insured sold the car covered 
by the policy, the subject-matter of the insu- 
rance. The accident having occurred while 
. the insured used another car, he made a claim. 
Rejecting that claim, Goddard, J|K., held the 
policy insured the plaintiff in respect of the 
ownership and user of the specified car and 
when he divested himself of his interest in that 
car the extension clause ceased to have effect. 
Goddard, J., has observed: 


“The true view in my judgment is that the 
policy insures the assured in respect of the 
ownership and user of a particular car, the 
premium being calculated as was found in 
Rogerson's case, partly on value and 
partly on horse power. . . . To construe this 
policy otherwise would be to hold in effect 
that two distinct insurances were granted 
one in respect of the scheduled car, and 
another wholly irrespective of the ownership 
of any car”. 


It 1s seen that the view of Ananthanarayanan, 
J., in Madras Motor Insurance Company Limi- 
ted v. Mohamed Mustafa Badsha?, did not 
find favour with the Punjab High Court in 
Des Raj v. Concord of India Insurance Com- 
pany? and the Madhya Pradesh High Court 
in Gyarailal v. Sitacharan*. It is therefore 
clear that the decision taken by Anantha- 
narayanan, J., as he then was, in Madras 
Motor Insurance Company Limited v. Moha- 
med Musiafa Badsha?, cannot be taken to lay 
down the correct law on the subject. There- 
fore, if.there is a transfer of a vehicle the 
insurance policy taken by the transferor can- 
not be taken to subsist unless the benefits of 
the policy are transferred to the transferee. 
Section 96 of the Motor Vehicles Act, which 
is taken to be a basis for the view taken in 
Madras Motor Insurance Company Limited v. 
Mohamed Mustafa Badsha?, does not in our 
‘(opinion warrant the view that a sale or trans- 
fer of an insured car by the insured during the 
currency of the policy, does not terminate the 
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policy in view of section 96. of the Motor 
Vehicles Act, . 


12. We are not also in a position to agree 
with the learned counsel for the appellant 
that unless the sale of the vehicle has been 
recognised and the transfer of registry 15 
effected by the Transport Authority, there is 
no completed transfer in law and therefore, 
the liability of the insured shall be taken to 
continue until the registry of the vehicle is 
transferred in the name of the transferee. 
It has been held by this Court in The South 
India Insurance Company Limited v. Lakshmi 
and others, that if there has been a transfer 
of ownership of vehicle before the date of the 
accident, the liability for the accident cannot 
be fastened on the transferor even though the 
transfer has not been recognised by the 
Regional Transport Authority and the regis- 
tration had continued in the name of the trans- 
feror. In that case, the vehicle involved in 
the accident had been transferred by the 
insured before the accident but the registra- 
tion still continued to remain in his name. 
The Insurance Company  repudiated liability 
on the ground that the policy lapsed upon the 
physical transfer of the vehicle and therefore, 
they are not liable to any claim for com- 
pensation. It was contended on behalf of the 
claimant that the transfer of the vehicle did 
not take effect, in so far as the third parties 
are concerned, until the transfer is duly regis- 
tered with the registry as envisaged under sec- 
tion 31 of the Motor Vehicles Act, 1939. It 
was held by one of us that a policy of insu- 
rance came to an end when a vehicle was 
physically transferred by the owner that. Sec- 
tion 31 of the Motor Vehicles Act, 1939, could | 
not have the effect of keeping the policy alive | 


qua third parties, that change of registry under 


section 31 was not a condition precedent for 
the transfer of ownership of the vehicle, that 
the said section merely imposed an obligation 
both on the transferor and the transferee of 
the vehicle to notify the transfer and that the 
non-compliance thereof will not invalidate the 
transfer as such which has already taken place. 
The same.view has been taken by the Delhi 
High Court in Oriental Fire and General Insu- 
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rance Company v. Vimal Roy, by the Orissa 
High Court in South India Insurance Com- 
pany Limited v. Purna Chandra Misra and 
Others?, by a Division Bench of the Bombay 
High Court in Gulab Bai Damodar Tapse v. 
K. Sunder and others? and by the Punjab and 
Haryana High Court in State of Punjab v. 
Brij Mohan Singh and others. Having 
regard to the preponderance of judicial 
opinion, it is not possible to accept the sub- 
mission of the learned counsel that the trans- 
fer of the vehicle will not put an end to the 
policy, but it is only the transfer of the regis- 
try from the name of the transferor to the 
name of the transferee alone will have the 
effect of putting an end to-the policy, cannot 
be accepted. We are, therefore of the view 
that in this case, the vehicle having been 
transferred long before the accident, the trans- 
feror and the Insurance Company with which 
the vehicle had been insured by the first res- 
pondent, cannot be made liable in respect of 
the accident which admittedly took place long 
after the transfer while the vehicle was in 
possession and custody of the second respon- 
dent and it is the second respendent's driver 
who caused the accident by his rashness and 
negligence in driving the vehicle. We have 
to therefore, sustain the dismissal of the 
claim as against the first and the third respon- 
dents by the Tribunal. 


13. Coming to the question. of quantum of 
compensation, the learned counsel for the 
appellant contends that the deceased would 
have earned throughout if he had been alive, 
a sum of Rs. 4,03,000 but reduced the depen- 
dency of the family to Rs. 1,00,000. Accord- 
ing to the learned counsel, the deduction for 
lump sum payment cannot be to the extent of 
75% as has been adopted by the Tribunal. 
'The Tribunal has held referring to the Income- 
tax assessment orders and also the other 
materials, that the deceased would have earn- 
ed at least Rs. 12,000 per month if йе had been 
alive for a period of 28 years. The deceased 
was aged 42 years at the time of his death 
and the Tribunal assumed his longevity to be 
70 years and it has only on that basis chosen 
to multiply the annual dependency by 28. 
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On the materials on record, we are: inclined 
to agree with the Tribunal that the deceased 
would have earned at least Rs. 1,200 per 
month. But out of the sum of Rs. 1,200 he 
had to attend to his personal needs and also. 
to maintain his mother, the first claimant, 
claimants 2 and 3 his minor children and his 
wife, the fourth claimant. Having regard to 
the number of persons depending on him, we 
can assume that a sum of Rs. 750 per month 
out of Rs. 1,200 earned by him, would have 
gone to the benefit of the claimants who are 
his. dependants. Thus, the annual depen- 
dency of the claimants on the deceased will 
be Rs. 750 per month. Having. regard to 
the age of the deceased at the time of his 
death, we are inclined to adopt 15 as the 
multiplier. On this basis, the loss of pecu- 
niary benefit arising ouf of the death would 
be Rs. 1,35,000. 


14. Apart from this, the claimants are 
entitled to a compensation under the head 
“loss of expectation of life’. The deceased 
who was the only earning member and head 
of the family and on. whom the entire family 
relied for support had died and therefore, 
the loss is all the more greater. We there- 
fore award a sum of Rs. 15,000 as compen- 
sation for loss of expectation of life. Thus, 
the total compensation comes to Rs. 1,50,000. 
However, the other claimants not - having 
appealed and the fourth claimant alone having 
come before us in appeal, we increase the sum 
of Rs. 50,000 awarded as compensation to the 
appellant to Rs. 75,000 taking into account 
the over all increase in the compensation from 
Rs. 1,00,000 to Rs. 1,50,000. The benefit of 
the increase in compensation will not be availa- 
ble to the other claimants as they have not filed 
the appeal. The appellant will therefore be en- 
titled to a sum of Rs. 75,000 as compensation 
from the second respondent. Thus, the 
appeal, is partly allowed to the extent indi- 
cated above. No costs, 


S.J. 





Appeal partly 
allowed. 
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. arbitration agreement to be carried 


a 
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IN THE HIGH COURT OF JUDI. 
CATURE AT MADRAS. 


PRESENT :— V. Ratnam, ӯ. 


J: Sreenivasalu Chettiar Petitioner* 
0. 
V. Parthasarathi Naidv Responde ni. 


Arbitration Act (X of 1940), section 34—Suit 
for possession—Dzfendant served with suit sum- 
mons— Entered appearance through counsel—Vaka- 
lat filed by counsel—Suit adjoruned for filing 
written statement—Petition by defendant to stay 
all proceedings in the suit—-Defendant whether 
entitled to invoke the provisions of the Act. 


H:ld: An arbitration clause existed in the 
present case. When a party to an arbitration 
agreement initiates legal proceedings against 
the other party to the agreement with respect 
to the subject-matter thereof, then the other 
party is entitlec to ask for a stay of further 
proceedings in order to enable the terms ofthe 
out. 
Further the mere existence of an arbitration 
clause does not zfso facto operate as a Баг to 
a suit in à Court and there is no obligation 
cast on the Court to stay the suit or to give 
any opportunity to the defendant to consider 
the question of enforcing the arbitration agree- 
ment. The right to resort to a suit by an 
aggrieved person is conferred by section 9 of 
the Code of Civil Procedure, and curtailment 
ofsuch a right has to be necessarily established 
by a party seeking to do so. In the case of an 
arbitration agreement, the defendant, before 
he can successfully pray for an order staying 
the suit, in addition to fulfilling other condi- 
tions mentioned in section 34 of the Arbi- 
tration Act must make an application before 
the Court praying for stay before filing the 
written statement or taking any other step 
in the suit. The nature of the step which dis- 
entitlesa deferdant from invoking the bene- 
fit ofsection 34 of the Act should besuch as to 
indicate that the party had acquiesced in the 
method of having the dis, ute decided by the 
Court by a participation in and contribution 
to its further progress or by ary act showirg 
acquiescence in the jurisdiction of the Court. 
In other words, there must be some ехргеѕ- 
sion of a desire onthe part of the defendant 
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to take a step in the suit indicating that the 
defendant proposes to go on with the suit and 
abandon the agreement to refer to arbitra- 
ticn. [Para. 3-] 


In the present case, the summons as well as a 
copy of the plaint were served on the peti- 
tioner and the petitioner had certainly full 
knowledge of the claim in the suit. Under 
Order 9,rule 1 ofthe Code of Civil Procedure, 
it is the duty of the defendant to be in atten- 
danceat the Courteither in person or through 
advocate on the day fixed in the summons and 
unless the bearing is adjourned to a future 
day fixed by the Court,thesuitshall be heard. 
In the present case, time had been granted 
for filing the written statement. Such grant of 
time would indicate that it must have been 
only pursuant to a request made by the 
learned counsel for the petitioner who had 
filed the vakalat. Otherwise the Court would 
have proceeded with the hearing of the suit. 
It is thus evident that the petitioner being 
fully aware that having regard to the pro- 
vision for resolving the disputes by reference 
to arbitration yet chose to instruct his counsel 
to appear before the Court and pray for time 
for filing the written statement which was also 
granted by the Court. This is a clear mani- 
festation of a desire on the part of the peti- 
tioner to take almost the first step in the suit 
indicating that he intended to go on with the 
suit and not to resort to the arbitration 
provision. So when the petitioner entered 
appearance through his counsel, who, on 
instructions, sought time for the purpose of 
filing a written statement when thepetitioner 
fully conscious of his right to invoke the pro- 
visions of section 34 of the Arbitratior. Act 
which he had asserted earlier ever in hisreply 
notice, the petitioner did take a step in aid 
of the progress of the suit and submit to the 
jurisdiction of the Court ard therefore he is 
precluded from invokirg section 34 of the 
Arbitration Act. [Para. 3.] 


Cases referred to:— 


The State of Uttar Pradesh v. M]s. Janki Saran 
Kailash Chandra, (1974) 18.C.J. 449 : (1973) 
2 8.C.C. 96: A.LR. 1973 S.C. 2071; M/s. 
Prem Nath Pran Nath v. Amba Parshad, A.I.R. 
1941 Lah. 64; M.P. Liokiah and others vw 
У.М. Jayaram Naidu, (1971) 2 M.L.J. 155. 


Petition under section 115 of Act V of 1908 
praying the High Court to revise the order of 
the Court of the Subordinate Judge of Mayue 
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rarm dated 13th September, 1979 and made 
in C.M.A. No. 2 of 1979 (I.A. No. 840 of 
1978 in O.S. No.75 of 1978, District Munsif's 
Court, Mayuram, dated 13th November, 
1978). 


S. Sridharan, С. Masilamani, R. Balachander 
and G. Neresimhalu, for Petitioner. 


D.C. Krishnamoorthy, for Respondent. 


The Court delivered the following 


Jupevent:—The defendant in O.S. No.75 
of 1978, District Munsif's Court, Mayuram, 
who succeeded in obtaining stay of further 
proceedings in the suit under section 54 of the 
Arbitration Act, 1940 (hereinafter referred 


to as the Act) before the learned District 


Munsif of Mayuram and lost before the lear- 
ned Subordinate Judge, Mayuram. is the 
petitioner in this Civil Revision Petition. 
Certain facts which would help to appreciate 
the rival contentions of the parties are not in 
dispute. It is admitted that the petitioner and 
the respondent entered into a lease agreement 
dated 21st December,1964 ,under which if the 
respondent wants thepetitioner to vacate the 
premises. sufficient time had to be given and 
a provision for the nomination of four arbira- 
tors to decide the market value of the super- 
structare was also made and the value so fixed 
should be paid by the respondent to the peti- 
tioner. Originally, the respondent instituted 
O.S.No.397 of 1975 on the file of the District 
Munsif's Court, Mayuram, for the recovery 
of possession and that suit was also decreed. 
However, on appeal, in A.S.No.28 of 1977, 
Sxb-Court, Mayuram, preferred by the peti- 
tioner the suit was dismissed. Thereafter, the 
respondent issued a notice on 25thJanuary, 1978 
tothe petitioner terminating the tenancy in 
favour of the retitioner and demanding sur- 
render of possession of the property expressing 
his willingness to pay the value of the super- 
structure as well as the compound wallin a 
sum of Rs. 950. In response to this, the 
petitioner had on 8th February, 1978, sent a 
reply setting out the terms of the agreement 
between the parties dated 21st December, 
1964, and in particular inviting the attention 
of the respondent that resort would be had 
to the provisions of the Arbitration Act in the 
event ofthe respondent filing the suit for the 
recovery of nossession. [t was thereafter that 
the resnondent instituted a suit in O.S.No. 
75 of 1978 on 15th March,1978 praying for a 
decree against the petitioner to surrender 
nassessiog of the suit property. with the super- 
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structure or to surrender possession without | 
the superstructure and for other incidental 
reliefs. Itisnot disputed that the petitioner 
was served with the summons in thesuit and 
the suit was posted for appearance on 16th 
June,1978.On that day, the petitioner entered 
appearance through counsel and a vakalat 
on his behalf was also filed. Jtis admitted 
that the suit was adjourned to 17th July. 1978, 
for filing of the written statement by the peti- 
tioner. However, on 12th July;1978,the petitio- 
ner filed an application under section34 of the 
Arbitration Act to stay all further proceedirgs 
in the suit till the determination of the rights 
ofthe parties in accordance with theprovisions 
of the Act. That application was opposed by 
the respondent herein on the ground that 
since the petitioner had entered appearence 
through his counsel and had requested time 
for written statement, that would amount to 
participation of the proceedings and a sub- 
mission to the jurisdiction of the Court and 
therefore, section 34 of the Act cannot be 
invoked by the petitioner. 


2. The learned District Munsif, Mayuram, 
who heard this application on 1st November, 
1978, in the course of his order dated 1?th 
November, 1978, was of the view that 
the Court ‘automatically and in the usual 
course, adjourned the suit to 17th July, 
1978 for filing the written statement, 
and по oral representation was р? де by the 
learned counsel for the petitioner for filing the 
written statement and therefore, it cannot be 
said that the petitioner had participated or 
had taken any steps in the proceedings as 
contemnlated under section 34 of the Act. 
On this conclusion, the learned District 
Munsif held that the petition was maintain- 
able and allowed the same. However. on 
appealin C.M.A.No. 20f 1979. Sub-Court, 
Mayuram. the learned Subordinate Judge 
held that the circumstance that time hed been 
granted for filing the written statement irdi- 
cates that it must have been only on the requ- 
est of the petitioner and that it is not known 
how the learned District Munsif was able 
to -recollect and remember as to what 
happened. on I6tb June, 1978, when 
the hearing of the apnlication was on 
Ist November, 1978. Under those circum- 
stances, the learned Subordinate Tudge 
held that time had been granted by the Court 
for filing the written statement only on the 
representation of the learned counsel for the 
petitioner and therefore, the petitioner had 
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participated in the proceedings and submit- 
ted to the jurisdiction of the Court and conse- 
quently, the application under section 34 of 
the Act is not miintainable. In this view, the 
order passed by the learned District M.ansif 
was set aside and the appeal was allowed. 


3. ln this civil revision nstition, the only 


uestion that arises Por consideration is whe- 


ther the ostitioner by reason of his partici- 
pation in the oroceedlings had fo-feited his 
right to miintain an азо! сабо under section 
34 of the Act. B2fore proceeding to consider 
this aspect. it is necessary to advert to section 
34 of the Act which runs as under : 


«94. Whereany narty toan arbitration agree- 
mant or any person claiming under him 
commences any legal proceedings against 
any other narty to the agreement or any 
person claiming under him in respect of 
‘any matter agreed to бз referred, апу narty 
to such legal vroceedings may, at any time 
before filing a written statement or taking 
any other stens in the nraceedinas. apply 
to the judicial Authority bafore which the 
proceedings are nanding to stay proceed- 
ings; and if satisfied that there is no suff- 
cient reason why the mitter should not be 
referred in accordance with the arbitration 
agreamant and that the anolicant was, at 
the tim? when the n-nceedines were cam- 
m?nced, and still vemains, ready and wil- 
ling to do all things necessary to the nroner 
conduct of the arbitration, such. authority 
may mike an order staying the proceed- 
ings." no 


\ 
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The.language of the section being quite plain, 


there is little doubt about the legal, position 


in relation to the scone and meaning of sec- 
tion 34 of the Act. The existence of a clause 
providing for an arbitration in the present 
case is not in dispute. If that be so, then the 
position is that when a party to such ап arbi- 
tration agreemmt initiates legal proceedings 
against the other party to the agreement with 
respect to the subject-matter therein, then the 
other party is ertitled to ask for a stay of 
such further proceedings in order to enable 
the terms of the arbitration agreement to be 
carried out. It must also be noticed that a 
mere existence of an arbitration clause does 
not ipso facto onerate as a bar to a suit in a 
Court and there is no obligation cast on the 
Court to stay the suit or to give any oppor- 
tunity to the defendant to consider the ques- 
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tion of enforcing the arbitration agreement. 
The right to resort to a suit by an aggrieved 
person is conferred by section 9 ofthe Code of 
Civil Procedureand curtailment ofsuch a right 
has to be necessarily established by a party 
seeking to do so. In the case of an arbitration 
agreement, the defendant, before he can suc- 
cessfully pray for an order staying the suit. in 
addition to fulfilling other conditions men- 
tioned in section 34 of the Act, must make an 
application before the Court praying for 
stay before filing the written statement or 
taking any other step in the suit. The nature 
of the step which would disentitle a defen- 
dant from invoking the benefit of section 34 
of the Act should be such as to indicate that 
the party acquiesced in the method of having 
the dispute decided by the Court and a parti- 
cipation in and contribution to its further 
progress or any act showing his acquiscence 
in the jurisdiction of the Court. In other 
words, there must be some expression. of a 
desire on the part of the defendant to take a 
step in the suit indicating that the defendant 
proposes to go on with the suit and abandons 
the agreement to refer to arbitration. 'Th 
question which may now be considered is 
whether the petitioner has taken any step in 
the proceeding as contemplated by section 34. 
Though the learned counsel for the petitioner 
would submit that the Court suo motu granted 
time for filing the written statement and there. 
fore, the petitioner cannot be disentitled from 
maintaining the application under section 34 
of the Act on the ground that he had taken 
step in the proceedings, it is not possible to 
accept the same under the circumstances of 
the present case. Having t2 ken the stand even 
in the replv notice dated 8th February, 1978 
that he would invoke the provisions of the 
Arbitration Act in the event of a suit being 
filed bv the respondent herein, it is obvious 
that the petitioner was fullv aware of the 
existence of the agreement to resolve the 
dispute hy reference to arbitration and that 
he could invoke section 34 of the Act seeking 
a stay cf the further proceedings in the suit. 
Itis not in dispute that in the present case. the 
summons as well as a copy of the plaint were 
served on the petitioner and if so, the peti- 
tioner certainly had full knowledge of the 
claimin thesuit Under Order 9. rule J af th 

Code of Civil Precedure it is the dutv of the 
defendant to be in attendance at the Court 
either in person or through advocate on the 
day fixed in the summons and unless the hear- 



















{90 


ing is adjcurned to а further day fixed by 
Court, the suit shall be heard. In the present 
case, the fact remains that time had been 
granted for filing of the written statement up- 
to 17th July, 1978. Such grant of time would 
indicate that it must have been only pursuant 
to a request made by tbe learned counsel for 
the petitioner, who had filed the vakalat on 
16th June, 1978. Otherwise, the Court would 
have proceeded with the hearing of the suit. 
It is thus evident that the petitioner Leing 
fully aware that baving regard to the provi- 
sion for resolvingthe dispute by reference to 
arbitration, yet chose to instructhis counsel to 
appear before the Court and pray for time for 
filing the written statement which was also 
granted by the Court. This, in my view, isa 
clear manifestation ofa desire on the part of 
the petitioner to take almost the first step in 
the suit indicating that he intended to go on 
with the suit and not to resort to the arbi- 
tration provision. Under these circumstances 
the lowerappellate Court was perfectly justi- 
fied in holding that the petitioner had parti- 
cipated in the proceedings and had also sub- 
mitted to the jurisdiction of the Court, which 
would disentitle him from invoking the pro- 
cedure under section 34 of the Act. 


4. However, the learned counsel for the 
petitioner relies upon the decision of the Sup- 
reme Court in The State of U.P. and another v. 
M/s. Janki Saran Kailash Chandra and another}. 
In that case, the respondents had instituted a 
suit for the recovery of certain amounts by 
way of damages for breach of contract im- 
pleading the appellants (defendants ] and 2). 
After service of summons in the suit on 22nd 
September, 1966, the District Government 
counsel filed his appearance andalso put in an 
application praying for a month's time for 
filing the written statement, which was 
granted. Thereafter, on Ist October, 
1966, the District Government Counsel, 
by means of an application invoked 
section 34 of the Arbitration Act 
and prayed that the suit should be stayed. 
The trial Gourt held that the dispute was sub- 
ject to the arbitration clause and since no 
steps had been taken in the suit and the writ- 
ten statement had also nor been filed, the suit 
was liable to be stayed. However, on appeal, 
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the High Court held that the action of the 
District Government counselin applying for 
time to file the written statement amounted 
to taking a step in the proceedings within 
the meaning of section 34 of the Act and in 
this view, the defendant was held disentitled 
to claim that the suit should be stayed. On 
further appeal to the Supreme Court, it was 
held that the District Government counsel 
chose to ask for time to file the written state- 
ment and this act was purported to be done 
on behalf of the State Government which he 
was fully empowered to do and after having 
taken the benefit of a successful prayer for an 
adjournment of the case by one month for 
the purpose of the filing of the written state- 
ment, it is hardly open to the State Govern- 
ment to plead that the District Government 
counsel was not authorised to seek adiourn- 
ment cn his behalf. In this view, the Supreme 
Court ultimately upheld the order of the 
High Court. It must be remembered that in 
that case also the written statement was indis- 
putably not filed before the application for 
stay was presented. The question whether 
any step was taken in the proceedings as 
contemplated by section 34 was considered 
andit was held that praying for time for filing 
the written statement would amount to the 
taking of a step in aid of the progress of the 
suit or submitting to the jurisdiction of the 
Court for the purpose of adjudication of the 
merits of the controversy between. the parties 
to the suit. In my view, this decision, far 
from assisting the petitioner in any manner, 
clearly supports the stand taken by the res- 
pondent. The learned counsel for the peti- 
tioner also relied upon the decision in M/s. 


‘Prem Nath Pran Nath v. Amba Parshadl. In that 


case, a suit was brougbt against the defen- 
dant in the Small Causes Court at Amritsar 
and no copy of the plaint was attached to the 
summons. On the date fixed in the summons, 
the defendant appeared in Court and brought 
the defect to the notice of the Court and there- 
upon, he was supplied with the copy of the 
plaint. Thereafter, the case was adjourned 
in order to give him sometime to prepare a 
written statement. On the next adjourned 
date, the defendant applied for stay of pro- 
ceedings under section 19 of the Arbitration 
Act, 1899. The application was rejected by 
the Small Causes Court on the ground that 


the grant of the adjournment meant that the 


——————— ÓrÜ———a 
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defendant had taken. a step in the proceed- 
ings, The correctness of this order was chal- 
lenged before the High Court and the High 
Court held that since the defendant had not 
been supplied with the copy of the plaint, the 
proceedings cannot be said to have commen- 
ced and if under those circumstances, an 
application for time for filing the written 
statement was made, that cannot be regarded 
as a step taken in the proceedings by the 
defendant. The facts of that case are totally 
different from the facts of the present case. In 
the present case, itis not the stand taken by 
the patitioner that he was not aware of the 
claim made in the suit or that a copy of the 
plaint was not enclosed along with the sum- 
mons in the suit. It is also further significant 
to note that the petitioner even in his reply 
notice made it cledr that he was fully cons- 
cious of his right to invoke section 34 of the 
Arbitration Act in the event of a suit beir.g 
instituted against it; inspite of it, he procee- 
ded to engage a counsel who prayed for time 
for filing the written statement. These cir- 
cumstances, in my view, would make the 
decision relied upon by the learned counsel for 
the petitioner inapplicable to the present 
case. On the other hand, the learned counsel 
for the respondent strongly relies upon the 
decision in M.P. Loktah and others v. V. M. Faya- 
ram JNaidul. In that case, the question that 
arose was whether an application for return 
of documents would constitute a step in the 
proceedings as contemplated by section 34 
of the Arbitration Act. In discussing the 
scope as to what would constitute taking a 
step in the proceedings, this Court observed 
at page 157 as under : 


"The words ‘other steps in the proceedings? 
would embrace within their amplitude a 
large variety of acts. An application 
, by a party indicating that he has partici- 
pated in the proceedings of the case or 
has contributed to its further progress or 
any act bya party showingthat he has ac- 
quiesced in the jurisdiction of the civil 
Court would constitute a step in the legal 
proceedings. An application by ‘the 
defendant for the appointment ofa Com- 
missioner or Receiver for taking an inven- 
tory or for possession of property would 
obviously be a step in the proceedings; 
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in such a case, he seeks the assistance 
. of the Court for the avowed purpose of 
establishing his case and defeating the 
suit. An application for time (Italics 
mine) or for extension of time to 
file the written statement or for post- 
ponement of the hearing of the suit would 
also be an obvious step in the proceedings; 
and the defendant’s intention to proceed 
with the suit rather than his insistence 
upon the arbitration clause can be readily 
inferre еле аа. Ir all these cases 
it can be legitimately inferred that he 
intended to abandon his claim to refer 
the matter to arbitration and proceed 
with the trial.” 


In view of the above principle, the conten- 


.tion of the learned counsel for the petitioner 


is untenable. It must therefore be held 
that when the petitioner entered appearance 
through his counsel, who on instructions 
sought time for the purpose of filing a written 
statement, when the petitioner was fully 
conscious of his right to invoke the provisions 
of section 34 of the Act which he had asser- 
ted earlier even in his reply notice, the peti- 


tioner did take a step in aid of the progress 


of the suit and submit to the jurisdiction of 
the Court and therefore, he is precluded from 
invoking section 34 of the Act. Under these 
circumstances, the order of the lower appel- 
late Court is perfectly correct and does not 
merit any interference in revision. The 
Civil Revision. Petition fails and is dismissed 
with costs. 


R.S. Petition dismissed. 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. | 


Present ;:—V. Ramaswami and P. Venugopal, 
JJ. 


K. Vellappa Gounder and Sons, by 
Partner, K. Vellappa Gounder and others 


Appellants* 
V. 


K. S. Thirugnanasambandam Chettiar and 
others Respondents. 


Tamil Nadu Minor Inams (Abolition and 
Conversion into Ryotwari) Act (XXX of 
1963), sections 3 (1), 8 (1) and 13—Owner 
of site claiming patta where superstructure 
belonged to another—Claim whether tenable. 


The provisions of section 3 (b) and section 13 
of the Tamil Nadu Minor Inams Act (XXX 
of 1963) are similar to sections 3 (5) and 18 
(4) and 18 (5) of Madras Act XXVI of 
1948. The ratio of the judgments under 
that Act are clearly applicable for the inter- 
pretation of sections 3 (b) and 13 of the 
Minor Inams Act. Therefore unless, a person 
owns both the building and the site on which 
the building is situate, it will not vest in him 
so as to enable him to obtain a ground rent 
patta under section 13. [Para. 6.] 


It is clear from the provisions of the Act 
and decided cases that in order to enable him 
to obtain a ground rent patta under section 13 
he must be the owner of the site and the 
building and if the owner of the building is 
. anybody other than the landholder the land 
will be vested in the Government under sec- 
tion 3. Section 3 (b) saves only the express 
provisions of the Act. [Para. 7.] 


“Land” in section 8 of Act (XXX of 1963) 
read in conjunction with section 9 will not 
include the site on which a building is situate. 
Ryotwari pattas are issued under section 8 or 
section 9 which would normally mean with res- 
pect to cultivable lands in the inam estate and 
ground rent patta is appropriate only to the 
case of non-cultivable lands such as house- 
sites. [Para. 9.] 
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There is no provision similar to section 19-А 


of Madras Act XXVI of 1948, where admis- 


sion to non-ryoti Jand by a landholder could 
be recognised by Government. But all the 


ame.the provisions of the Minor Inams Act, 


or any other provisions do not prevent the 
Government from considering the claims of 
the owners of the building for grant of patta 
outside the provisions of the Act. There- 
fore it would be open to the pérsons who are 
owning the buildings to apply to the Govern- 
ment in whom the site is vested by virtue of 
section 3 (b) for grant. of a ground rent patta 
outside the provisions of the Act. | . 

[Para. 9.] 
Cases referred to:— m 
Silambani Sri Chidamabara Vinayagar Swami 
Devasthanam v. Duraiswami Nadar, (1971) 2 
M.L.J. 278: 84 L.W. 492:.A.I.R. 1971 
Mad. 474; Sri Kumara Kattalai Subramani- 
yaswamy Devastanam v. Sundaram Chettiar, 
I. L. R. (1975) Mad. 501; Somasundaram 
Pillai y.-Doraraj, (1979) 1 M.L.J. 444: 92 L. 
W. 366; Natarajan v. Rani Kannuthai, (1973) 
2 М.1.]. 338: 86 L.W. 577: ALR. 1974 
Mad. 98. 


Appeal against the order of the Special Tribu- 
nal for Inam Abolition Acts, Coimbatore at 
31st July, 1975 in C. M.A. Nos. 18 etc., of 
1975. | 


М. R. Narayanaswami for R. Balasubra- 
maniam and D. Raju, for Appellants. 


Chandran, for Additional Government Pleader, 
for Respondent. 


V. Natarajan, V. Nicholas, E. Padmana- 
bhan.and G. M. Nathan, for Respondents. 


The Order of the Court was made by 


Ramaswami, J.—The.land in R.C. No. 209|1 
jn Tiruppur village, Palladam taluk, Coimba- 
tore District, comprised in T.D. No. 174 
was a Devadayam minor inam land and it was 
granted to one Mayalinga Naicker, for per- 
forming ‘ugranam service’ in the temple of 
Sri Visweswaraswami and Veeraraghava Peru- 
mal at Tiruppur. On a reading of the provi- 
sions of the, Inam Fair Register Extract relat- 
ing to this minor Inam, the Settlement Tahsil- - 


. dar came to the conclusion that it is a personal 


inam burdened with service of the categories 
specified in section 8 (5) of the Tamil Nadu 


. non-performance of 
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Minor Inams (Abolition and Conversion into 
Ryotwari) Act (XXX of 1963) (hereinafter 
called the Act). This finding that it is a 
personal inam burdened with service is not in 
dispute in this case. The grantee alienated 
the property by way of permanent lease some- 
time in 1864. Subsequently, the grantee sold 
and released the right of reversion thus mak- 
ing the lessee an alienee of the grant itself. 
Though there was an attempt by the Govern- 
ment to resume the Jand on the ground of 
service, that ultimately 
ended in a settlement accepting the alienation 
as valid. This minor inam was notified 
under the Act and taken over and the vest- 
ing date is 15th February, 1965. It appears 
that almost the entire area became house- 
sites and on the date when the minor inam 
was notified and taken over, there were build- 
ings on the sites. These properties were 
divided into two schedules in the order of the 
Settlement Tahsildar. Schedule A related to 
cases where the buildings and sites were owned 
by a single individual. Schedule B related 
to cases where the superstructures were owned 
by different persons, but the sites were owned 
by the alienees from the grantees who will 
hereinafter be referred to as the ‘land owners’. 
The Settlement Tahsildar, following a deci- 
sion of this Court reported in Silambani Sri 
Chidainbara Vinayagar Swami Devasthanam 
v. Duraiswami Nadar', held that the persons 
who owned the buildings and the sites would 
be entitled for a patta under section 13 of the 
Act. In respect of these cases where the 
superstructures are owned by different persons 
and not by the owners of the sites a joint 
patta was directed to be issued in favour of 
the persons owning the superstructure and the 
landowner. Both the landowners and the 
owners of the buildings preferred appeals in 
respect of cases where there were directions 
for issue of joint pattas and claimed that each 
was entitled to separate patta under sec- 
tion 13. The Tribunal held that unless a 
person owns both the building and the site, 
patta cannot be granted to the owner of the 
building alone and rejected the claim by the 
owner of superstructures. But the Tribunal 
directed the issue of patta to the Jandowners 
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on the ground that they are the owners of the 
sites and that therefore, they must be deemed 
to be the owner of the buildings and accord- 
ingly patta has to be issued to them under 
section 13. It is as against this judgment, 
these batches of cases are filed. 


2. The finding that the appellants in all these 
cases are the owners of the  superstructures 
concerned in these cases is a concurrent find- 
ing and there are no grounds also to inter- 
fere with the same. ‘The finding of the Tri- 
bunal that the Jandowner owned the site is a 
legal inference made by the Tribunal and that 
is disputed in these cases. According to the 
Jearned counsel for the appellants, in view of 
the decision of this Court, the landowner can- 
not claim a ryotwari patta under section 8 (1) 
in respect of the site alone nor can he claim 
a patta under section 13 in respect of the 
building and the site as he did not own the 
superstructure on the site. On the other 
hand relying on the decision in Sri Kumara 
Kattalai Subramaniyaswamy Devastanam at 
Mayuram rep. by its hereditary trustee v. 
Sundaram Chettiar’ and an unreported judg- 
ment in Ramachandra Pillai v. Shanmugam 
Pillai, the learned counsel for the respon- 
dents (landowner) contended that in spite of 
the provisions in section 3 (b) if the Act the 
landowner continued to be in constructive 
possession of the site even after the notified 
date and that, therefore, both the legal title 
and possession are with the landholders and as 
such he will either be entitled to a ryotwari 
patta under section 8 (1) or for a patta under 
section 13 itself as a person owning the site. 


3. Before dealing with these rival conten- 
tions, I may refer to the relevant provision 
under section 13, which reads as follows: 


"13 (1). Every building situated within 
the limits of an inam land shall, with effect 
on and from the appointed day, vest in the 
person who owned it immediately before 
that day but the Government shall be en- 
titled for each fasli year commencing with 
the fasli year in which the appointed day 
falls to levy the appropriate assessment 
thereon. 

—— —————Ó————— 
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(2) In this section ‘building’ includes the 
site on which it stands and any adjacent 
premises occupied by an  appurtenance 
thereto". 


4. There was a similar provision in Madras 
Act XXVI of 1948 in sections 18 (4) and 18 
(5). On a construction of these provisions 
a Division Bench of this Court in Silambani 
Srt Chidamabara Vinayagar Swami Devastha- 
nam v. Duraiswami Nadar?, held that the pro- 
visions will be attracted only to cases where 
the building as well as the site on which it 
stands belong to the same person on the date 
of notification and it will not apply to a case 
where the building and the site are owned by 
different persons. 


5. A similar provision in Act XXVI of 1963 
was considered by another Division Bench in 
Somasundaram Pillai v. Durairaj?. It was 
held in that case that in a case where the 
superstructure is owned by a person other 
than the landholder the site over which the 
building stands will not vest in the landholder 
and that section 3 (b) will vest the site also 
in the Government. To hold that the land- 
holders continue to own the site over which 
the buildings have been built by the tenants 
notwithstanding the notification, wil be against 
the teeth of the general vesting contemplated 
in section 3 (b). Не can avoid that vesting 
of the site only if he had put up the building 
himself and not when someone else had put 
up a building thereon. The landholder can- 
not take advantage of the existence of the 
buildings put up by somebody else to claim 
that the site continues to vest in him. ‘The 
Bench also held section 3 (b) contemplates 
the vesting of all lands including  gramana- 
tham. But, an exception has been made in 
section 18 in respect of poromboke lands on 
which buildings had been erected, by treating 
such lands as part of the buildings dnd vest- 
ing them in the person owning the buildings. 


6. In another Bench decision reported in 
Natarajan v. Rani Kannuthai alias Mutha- 
thal Nachiar?, considering the scope of vesting 
under section 3 (b), and the provisions of 
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section 18 of Madras Act XXVI of 1948, this 
Court held that .the effect of section 18 (4) 
is to recognise the pre-existing owner of the 
building in the persons concerned and if the 
land and the building are not owned by the 
same individual, vesting under section 3 (b) 
will not be affected. The provisions of sec- 
tion 3 (b) and section 13 of the Minor Inams 
Act (sic) are similar to sections 3 (b) and 18 
(4) and 18 (5) of Madras Act XXVI of 1948. 
The ratio of the judgments is clearly applica- 
ble for the interpretation of sections 3 (5) and 
13 of the Minor Inams Act. Therefore, un- 
less a person owns both the building and the 
site on which the building is situate, it will not 
vest in.him so as to enable him to obtain a 
ground rent patta under section 13. The 
decision in Ramachandra Pillai v. Shanmugha 
Pillai? and Srikumara Kattalai Subramania- 
swami Devastanam, Mayuram rep. by its 
herenitary Trustees v. Sundaram Chettiar, 
were rendered by Mr. Justice Ramanujam. 
Though there were certain stray observations 
which may lead to an argument that in the 
case of sites in which there are buildings, sec- 
tion 3 (b) would not be operative those deci- 
sions cannot be taken as authorities for that 
position in view of the Division Bench judg- 
ment in Somasundaram Pillai v. Duraira;*, to 
which the learned Judge was a party and in 
fact, the judgment was written by the same 
learned Judge. As already noted, in Soma- 
sundaram Pillai v. Durairaj?, the Bench held 
that in cases where the buildings have been 
built by parties other than the landholder, the 
vesting contemplated under section 3 (b) can- 
not be affected and the site is vested in the 
Government and not in the landholder. 


7. It 15, therefore, clear from the provisions 
of the Act and decided cases that in order to 
enable a person to get a ground rent patta 
under section 13, he must be the owner of the 
site and the building, and if the owner of the 
building is anybody other than the landholder, 
the land will be vested in the Government 
under section 3 (b). Section 3 specifically 
saves only the express provisions in the Act. 


M M ———————— MÀ Dui€ 
1, S.A. No. 1:39 of 1969, 
2. ILL.R. (1975) 1 Mad. 501. 
3, (1979) 1 M.L,J. 444. 
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8. It is-now nécessary to consider the other 
claim of the respondent-landholder under 
section 8 (1) of the Act. Under this provi- 
sion, every person who is lawfully entitled to 
the kudiwaram in an ‘inam land’ immediately 
before the appointed day whether such per- 
son is an inamdar or not shall, with effect on 
and from the appointed day, be entitled to 
ryotwarl . patta in respect of ‘that land’. 
‘Inam land’ is defined in section 2 (7) as 
meaning any land comprised in a minor 
inam. The question for consideration is whe- 
ther the word ‘land’ in these provisions will 
include the site on which a building is cons- 
tructed. Under section 8 (1) and 8 (2), 
ryotwari pattas are to be granted to the per- 
son who is entitled to the kudiwaram in the 
land or in the case of institutions owning 
both warams to the persons referred to in 
sub-clause ( 2) of section 9 provides that where 
no person is entitled to ryotwari patta under 
section 8 and the land is vested in the Gov- 
ernment, the persons specified therein shall 
be entitled to ryotwari patta. The condition 
referred to therein refers to personsal cultiva- 
tion of such land. 


9. Section 10 refers to lands in respect of 
which no ryotwari patta could be granted. 
They are forests, beds and bunds of tanks 
and of supply, drainage, surplus or irrigation 
channels, threshing floor, cattle-stands, village 
sites, cart tracks, roads, temple sites and such 
other lands situated in any minor inam as are 
set apart for the common use of the villagers, 
rivers, streams and other porombokes and also 
private tanks and ooranies. . It may be possi- 
ble to construe, as contended by the learned 
counsel for the respondent that except in res- 
pect of lands mentioned in sections 10 and 
10-A. in respect of all other lands, section 8 
would apply. But-even so, we are not con- 
vinced that the land in section 8 would include 
the site on which a buildine is constructed. 
Though normally the ‘land’ in section 8 cons- 
trued in conjunction with section 9 would 
bring within it only cultivable land, it is not 
necessary for the purpose of this case to give 
a final decision on that question except to 
state that it will not include the site on which 
a building is situate. With reference to sec- 
tion 13, the notification in G.O. No. 401, 
Revenue, dated 15th February. 1965. designat- 
ing the authorities and officers by whom the 
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power shall be exercised under that provision, 
states that the power to decide the claim of 
any person for ground rent patta, 1s vested 
in Assistant Settlement Officer whereas with 
reference to the provisions in section 8 or sec- 
tion 9 it is stated that the power is ‘to decide 
the claim of any person for ryotwari patta’. 
Thus, ryotwari pattas are issued under sec- 
tion 8 or 9 which would normally mean, with 
respect to cultivable lands in the inam estate, 
and ground rent patta is appropriate only to 
a case of non-cultivable lands such as house 
sites. The respondent-Jandholder would not, 
therefore, be entitled for any patta under sec- 
tion 8 (1) in respect of the site in which the 
building stands. The net result of the above 
discussion is, neither the landholder will be 
entitled for a patta either under section 8 (1) 
or section 13, nor the appellants who are the 
owners of the  superstructures alone would 
be entitled to a patta under section 13. There 
is no provision similar to section 19-A of 
Madras Act XXVI of 1948, where admission 
to.non-ryotwari land by a landholder could be 
recognised by Government. But, all the same, 
tne provisions of the Minor Inams Act or any 
other provisions do not prevent the Govern- 
ment considering the claims of the owners of 
the buildine for erant of patta outside the pro- 
visions of the Act. Therefore, it would Бе 
open to the persons who are owning the build- 
ines to apply to the Government in whom the 
site is vested by virtue of section 3 (b), for 
grant of a eround rent patta outside the pro- 
visions of the Act. The orders of the Settle- 
ment Tahsildar and the Inam Tribunal in so 
far as the lands which are the subiect-matters 
of these appeals are concerned. are therefore, 
set aside and the owners of the buildines are 
directed to annroach the Government if they 
so choose. There will be no order as to costs. 


R.S. Appeals allowed. 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Present :—M. M. Ismail, CJ. 


Munuswami Petitioner* 
v. 
Mallika Respondent. 


Presidency Small Cause Courts Act (XV of 
1882), section 47—4Applicability. 


On an eviction order passed against him, in a 
suit under section 41 of the Presidency Small 
Cause Courts Act, the petitioner filed a com- 
prehensive suit in the City Civil Court for a 
declaration of his rights and for an interim 
order of injunction. While these were pend- 
ing the petitioner applied to the Small Causes 
Court for stay of all further proceedings in 
execution of the order of eviction. The peti- 
tion was dismissed on the ground that the 
remedy of the petitioner was to apply for 
necessary orders in the injunction application 
in the comprehensive suit filed by him in the 
City Civil Court. On revision against the 
order, hr ^ 


Held: Section 47 of the Presidency Small 
Cause Courts Act contemplates the occupant 
filing an application for staying the proceed- 
ings initiated under section 41 of the Act 
undertaking to file a separate and comprehen- 
Sive suit and it has no application to a case 
where such a suit has already been filed and 
the occupant has the opportunity of obtain- 
ing interim orders pending that suit. In this 
case, a suit had already been filed and the 
application for interim injunction also was 
pending. Section 47 of the Act is intended 
to cover the interregnum between the pro- 
ceedings under section 41 of the Act and the 
institution of a comprehensive regular suit, 
so that, during that interrgnum, an occu- 
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pant may not be subjected to undue hardship 
by getting an opportunity to have the pro- 
ceedings under section 41 stayed on his under- 


taking to institute a suit. Section 47 has no 


. application to a case where a suit has already 


been instituted and the plaintiff therein has 
every opportunity of obtaining necessary in- 
terim orders in that suit. Hence the Civil 
Revision Petition is dismissed. [Para. 2.] 


Cases referred to:— 


A. S. Krishna ‘Aiyar v. N. Subramania 
Aiyar, (1923) 44 M.L.J. 386: 17 L. W. 
179: A.I.R. 1923 Mad. 323; Sree Sidhi 
Budhi Vinayakar Shree Sundareswarar Devas- 
thanamy. S. V. Marimuthu, (1963) 76 L.W. 
381: I.L.R. (1963) Mad. 1054: А.Т.К. 
1963 Mad. 369. 


Petition under section 115 of Act V of 1908, 
praying the High Court to revise the Order 
of the Court of Small Causes (Registrar) 
Madras dated 4th August, 1980 passed in 
M.P. No. 218 of 1980 in E. A. No. 1613 of 
1980 in E.P. No. 1335 of 1979 in E.5. 
No. 209 of 1973. 


Р. S. Chinnappa, for Petitioner. 
The Court made the following 


OnpER.—-This is a petition to revise the order 
of the Registrar of the Court of Small Causes, 
Madras dated 4th August, 1980, dismissing 
М.Р. No. 218 of 1980 filed by the Peti- 
tioner herein. The petitioner was directed 
to be evicted in a suit filed under section 41 
of the Presidency Small Cause Courts Act, 
1882. Subsequently, the petitioner filed a 
comprehensive suit, namely O.S. No. 11069 
of 1978 on the file of the City Civil Court, 
Madras for declaration of his right and also 
filed I.A. No. 1207 of 1980 for an interim 
order of injunction and the said suit and the 
application are said to be pending. It is at 
that stage the petitioner filed the present peti- 
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tion, namely М.Р. No. 218 of 1980 before 
the Court of Small Causes, Madras for stay 
of all further proceedings by way of execut- 
ing the order of eviction passed in the eject- 
ment suit. The Registrar, Court of Small 
Causes dismissed the said petition holding 
that having filed a comprehensive suit, the 
remedy of the petitioner would be to apply 
for necessary orders in the injunction applica- 
tion in the comprehensive suit filed by him in 
the City Civil Court, Madras and that thé 
proceedings in execution of the order passed 
in the ejectment suit could not be indefinitely 
stayed. It is that order that is sought to be 
revised in the present civil revision petition. 


2. The learned counsel for the petitioner 
strenuously relied on section 47 of the Presi- 
dency Small Cause Courts Act, 1882 and also 
the decisions of this Court in 4. S$. Krishna 
Aiyar v. N. Subramania Alyar and Sree 
Sidhi Budhi Vinayakar Shree’ Sundareswarar 
Devasthanam v. S. V. Marimuthi?, to the 
effect that section 47 is mandatory and the 
Small Cause Court is bound to stay the pro- 
ceedings. J am unable to accept this argu- 
ment because section 47 has no application 
to the facts of the present case. Section 47 
of the Presidency Small Cause Courts Act, 
contemplates the occupant filling an applica- 
tion for staying the proceedings initiated 
under section 41 of the Act undertaking to 
fle a separate and comprehensive suit and 
it has no application to a case where such a 
suit has already been filed and the occupant 


. jhas the opportunity of obtaining interim 


orders pending that suit. As I pointed out 
already, in this case, a suit has already been 
filed and the application for interim injunc- 
jon also is pending. Section 47 of the Act 


is intended to cover the interregnum between 


1. (1923) 44 M.L J. 386: 17 L.W. 179 - ALLR. 


1923 Mad. 323. 


. 9. (1963) 76 L.W., 381: I.L.R, (1963) Mad. 
' 1054; A LR, 1963 Mad, 369, | 
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the proceedings under section 41 of the Act 
and the institution of a comprehensive regular 
suit, so that, during the interregnum, an occu- 
pant may not be subjected to undue hardship 
by getting an opportunity to have the pro- 
ceedings under section 41 stayed on his under- 
taking to institute a suit. Section 47 has no 
application to a case where a suit has already 
been instituted and the plaintiff therein has 
every opportunity of obtaining necessary in- 
terim orders in that suit. Hence the civil 


‘revision petition is dismissed. 


R.S. 





Revision petition 
dismissed . 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PnESENT:—S. Suryamurthy, J. 


The Municipal Council, represented by its 
Special Officer, Tiruvarur Appellant* 


U. 


Taj Prakasha Thaikal Estate, represented 
by Advocate-Commissioner, Thiagarajan 
and others Respondents. 


Tamil Nadu District Municipalities Act (V of 
1920), section 82—Tamil Nadu Buildings 
(Lease and Rent Control) Act (XVIII of 
1960), section 4—Revision of taxes by muni- 
ctpality—Section 4 of Act XVIII of 1960, 
not complied with—Assessments held illegal. 


The Municipal Council, Tiruvarur revised and 
enhanced the taxes payable for all the pro- 
perties situate within the Municipal area in 
the year 1970. The provisions of section 82 
of Act V of 1920 were complied with for the 
purpose of the revision, but the provisions of 


Section 4 of the Tamil Nadu Act XVIII of 





E S.A. Nos, 1433 to 1436 of 1977. 
Tas 7ih Octob.r, 1980. 
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1960 were not complied with. The plain- 
tiffs filed suits challenging the tax-revisions 
on the ground that section 4 of Act XVIII 
of 1960 were not complied with. The plain- 
tiffs succeeded in the lower Courts. 


On second appeal by the Municipal Council 
to the High Court, 


Held: The assessment of valuation for the 
purpose of municipal tax must be made in 
accordance with and in the light of the provi- 
sions of the Rent Act which would be in 
force during the period of assessment. In 
the instant cases, the Municipality had not 
complied with the provisions of section 4 of 
the Tamil Nadu Buildings (Lease and Rent 
Control) Act. Hence, the assessments were 
illegal. [Para. 3.] 


Cases referred to:— 


Guntur Municipal Council v. Guntur Town 
Rate Payers’ Associations, (1971) 2 An.W.R. 
(5.С.) 7: (1971) 2 S.C.J. 142: (1971) 2 
M.L.J. (S.C.) 7: (1971) 2 S.C.R. 423: 
A. I. R. 1971 S. C. 353; Corporation of 
Calcutta v. Sri Padma Debi and Company, 
(1962) 3 S.C.R. 49: А.Т.К. 1962 S.C. 151; 
Abdul Hasan v. Thiruvarur Municipality, 
(1978) 1 M.L.J. 121: 91 L.W. 61. 


Appeals against the decree of the Sub-Court, 
Nagapattinam in A.S. No. 180 etc., of 1976, 
respectively preferred against O.S. No. 226 
of 1973 respectively, District Munsif Court, 
Tiruvarur. 


d . Shakir Ali and K. Devarajan, for Appel- 
ants. 


К. Raman and R. Sitaraman, for Respon- 
dents. 


The Court delivered the following 


JUDGMENT.—These four appeals have been 
preferred by the Municipal Council, Tiruvarur, 
represented by its Special Officer, against the 
judgments and decrees of the learned Subordi- 
nate Judge, Nagapattinam, who dismissed 
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A.S. Nos. 120, 121, 122 and 123 of 1975 
as well as the  cross-objections preferred 
against the judgments and decrees of the 
District Munsif, Tiruvarur, in O. S. Nos. 226, 
255, 45] and 513 of 1973 on his file. The 
suits were instituted by different plaintiffs for 
a declaration that the general revision and the 
subsequent increase in tax on the plaintiffs’ 
buildings is illegal and ultra vires and for a 
permanent injunction restraining the defen- 
dant-Municipality from realising any amount 
as per the demand notices and assessments. 
The taxes payable by the respective plaintiffs 
for the properties situate within the Municipal 
limits of Tiruvarur were revised and enhanced 
in the general revision of taxes payable for 
all the properties situate within the Municipal 
area after an enquiry in the year 1970. The 
provisions of section 82 of the Tamil Nadu 
District Municipalities Act (V of 1920) were 
complied with for the purpose of the revision, 
but the provisions of section 4 of the Tamil 
Nadu Buildings (Lease and Rent Control) 
Act (XVIII of 1960) were not complied with. 
Therefore, the suits were filed contending 
that the provisions of section 4 of Act XVIII 
of 1960, have to be complied with and as 
this has not been done, the defendant-Munici- 
pality is not entitled to revise and enhance the 
taxes payable by the respective plaintiffs in 
respect of their respective properties. 


2. As the plaintiffs have succeeded in both 
the Courts below, these appeals have been 
admitted on the following substantial question 
of law, viz:— 


“Whether the rent fixed under the Tamil 
Nadu Buildings (Lease and Rent Control) 
Act is to be the basis for fixation of rental 
value under section 82 (2) of the District 
Municipalities Act, or whether such rental 
value has to be fixed independently ?" 


The question of law, for the consideration of 
which these appeals have been admitted, is 
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covered by the decision in Guntur Municipal 
Council v. Guntur Town Rate Payers’ Asso- 
ciations', where the Supreme Court, after consi- 
dering the provisions of section 82 (2) of 
the Madras District Municipalities Act, in rela- 
tion to the provisions of the Rent Control 
Acts, has held that— 


“The test essentially is what rent the pre- 
mises can lawfully fetch if let out to a 
hypothetical tenant. The Municipality is 
thus not free to assess any arbitrary annyal 
value and has to look to and is bound by 
the fair rent or the standard rent which 
would be payable for a particular premises 
under the Rent Act in force during the year 
of assessment. In The Corporation of 
Calcutta v. Sri Padma Debi and Company’, 
it was held that on a fair reading of the 
express provisions of section 127 (a) of 
Calcutta Municipal Act, 1923, the annual 
rent could not be fixed higher than the 
standard rent under the Rent Control Act. 
There the Rent Control Act of 1950 came 
into force before the assessment was finally 
determined and it was observed that the 
Corporation had no power to fix the annual 
valuation of the premises higher than the 
standard rent under that Act’. 


It was contended by the counsel for the appel- 
Jant in that case that ‘so Jong as the fair rent 
of a building or premises is not fixed the 
assessment of valuation by a Municipality 
need not. be limited or governed by the mea- 
sure provided by the provisions of the Act 
for determination of fair rent'. 

Repelling the contention, the Supreme Court 
held that— 


“Logically such buildings or premises as 
are not let out to a tenant and are in the 
self-occupation of the landlords would also 





1, (1971) 2S.G.R. 423: (1271) 2 An.W.R. (S.G.) 


7: (1971) 2S.C.J. 142: (1971) 2 M.L.J.(S.—) 7: 


A.LR. 1971 S.C. 353. 
2. (1969) 35.0.8. 49: ALR. 1962 S.C. 151. 


fall within the same principle if no fair rent 
has even been fixed in respect of them. 


We are unable to agree that op the language 
of section 82 (2) of the Municipalities Act, 
any distinction can be made between build- 
ings the fair rent of which has been mainly 
actually fixed by the Controller and those 
in respect of which no such rent has been 
fixed. It is perfectly clear that the land- 
lord cannot lawfully expect to get more 
rent than the fair rent which is payable in 
accordance with the principles laid down 
in the Act. The assessment of valuation 
must take into account the measure of fair 
rent as determinable under the Act. It may 
be that where the Controller has not fixed 
the fair rent the Municipal authorities will 
have to arrive at their own figure of fair 
rent but that can be done without any diffi- 
culty by keeping in view the principles laid 
down in section 4 of the Act for determina- 
tion of fair гері”. 


3. Finally, in declaring what the law is, the 
supreme Court has laid down that it appears 
to be well-settled that “assessment of valua- 
tion for the purpose of tax must be made in 
accordance with and in the light of the provi- 
sions of the Rent Act which would be in force 
during the period of assessment”. This deci- 
sion of the Supreme Court has been followed 
by Paul, f., in Abdul Hasan v. Thiruvarur 
Municipality’. In the instant cases, the 
Municipality has not complied with the pro- 
visions of section 4 of the Tamil Nadu Build- 
ings (Lease and Rent Control) Act. Hence, 
the assessments are illegal. 


4. In the result, the judgment and decrees 
of the Courts below are confirmed, and these 
appeals are dismissed. There will be no 
order as to costs, 


Ss. Appeals dismissed. 








1. (1978)1 M.L.J. 121: 91 L.W. 61, 
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IN THE HIGH COURT OF JUDI- 
. CATURE АГ MADRAS. 


Present: - P. Venugopal, J. 
S..M. O. Uthaman Chettiar ... Appellant” 


y. 


R. M. Nachappa Chettiar and others 
.. Respondents, 


Tamil Nadu Agriculturists Relief 
(Amendment) Madras Act (V1I1 of 1973), sec- 
tion 8 (4) — Sums collected from debtor — 
Amount found to be excessive — Excess amount 
not be retained. | 


Section 8 (4) of Madras Act У.П of 1973 pro- 
viding for refuna of excess amount governs 
payments made both before and after the 
coming into force of the Act. [Para. 2.| 


Excess payments voluntarily made to the 
Creditor ог decree-holder is saved from the 
operation of sectioa 8 (4) if they have been 
made williasly and voluntarily towards 
part ог full satisfaction of the decree and 
they have оеза appropriated by the decree- 
holder for part or full satisfaction of the 
claim. The payment in the instant case 
was аза coadition precedent to obtaining 
stay from the High Court and was neither 
voluntary nor towards the decree. ‚Рага. 2.) 


Section 8 (4) must be taken to refer to 
sums which were duly collected from the 
debtor and which turned out to be excessive 
as a result of applying the provisions of the 
Act and it cannot be understood as justify- 
ing the retention of sums recovered by the 
decree-holder in excess of what was legally 
due at the time of the recovery. Secton 8 
(4) does not, therefore, affect the right to 
restitution in' respect of collections wrong- 
fully made, (Para. 2.) 


ы——— 








*А. А, О. No. 635 of 1977, 5th September, 1979. 
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Case referred to: ... 


Ganapathi Subramania Iyer v. Gopalasami 


Naidu, 1949) 2 M. 1. J. 394: A I. В. 1950 
Mad. 98, 


Appeal against the Order of the Sub-Court 
of Devakottai in E. A. No. 96 of 1974 in 
O. S. No. 50 of 1965. 


V. Kannan 
Appellant, 


for S. Somasundaram, for 


B. Rajagopalan, for Respondents. 


The Court made the following 


OepsrR.—Plaintiff is the appellant. Defen- 
dants 2 to 4, the legal representatives of the 
deceased first defendant are the respondents 
before this Court. The plaintiff filed a suit, 
O. S. No. 50 of 1965 on the file of the Court 
of the Subordinate Judge, Devakottai, 
against the first defendant and obtained a 
money decree for a sum of Rs. 13,967-16 
together with subsequent interest on 
Rs. 12,000 at 6 per cent per annum from the 
date of plaint till the date of realisation and 
proportionate costs. The first defendant 
admitted his liability to the extent of 
Rs. 8,456-19 and preferred an appeal before 
the High Court in respect of the rest of the 
decree amount. While the appeal was pend- 
ing before this Court, the first defendant 
filed C. M. P. No. 6617 of 1967 and obtained 
interim stay of execution of the decree. The 
plaintiff filed an application in C. M. P. 
No 8513-of 1967 to vacate the stay granted 
in favour of the defendant, On lyth July, 
1967, this Court took up both the petitions 
and passed a conditional order directing 
that the first defendant should deposit 
Rs. 8,486-49 within one month and a further 
sum of Rs. 2,000 within four months and 
for the balance the first defendant 
should furnish security to the satisfaction of 
the Court of the Subordinate Judge, 
Devakottai, within four months from the 


^ 


date of order. The first defendant deposited 
the amounts as directed by this Court and 
these amounts were also drawn from Court 
by the plaintiff decree-holder. This Court 
disposed of the appeal and granted a decree 
only for a sum of Rs. 8,486-49, The first 
defendant died and his legal representatives 
filed an application under section 144, Civil 
Procedure Code, to pass a decree for restitu- 
tion in their favour for a sum of Rs. 2,000 
received in excess by the plaintiff. The 
plaintiff contended that the sum of Rs. 2,000 
had gone in satisfaction of the decree amount 
as originally passed by the trial Court and 
has been appropriated as such, and under 
section 8 (4) of Madras Act IV of 1938, as 
amended by Act УШ of 1973, there is no 
obligation on the part of the plaiatiff to 
refund the excess amount. The trial Court 
held that the sum of Rs. 2,000 can never be 
construed as one paid towards the decree and 
the deposit was made only to purchase peace 
by way of staying the execution of the decree 
andthe provisions of section 8 (4) of Act 
VIII of 1973, cannot be made applicable to 
this payment — Aggrieved against the order 
of the trial Judge, the plaintiff has filed this 
appeal before this Court. 


2. Learned counsel for the appellant-plain- 
tiff contended that section 8 (4) of Act VIII 
of 1973, applies only to payments made 
subsequent to Act VIII of 1973, coming into 
force and not to payments made prior to the 
Act coming into force. A similar conten- 
tion was put forward with reference to 
section 8 (4) of Act IV of 1938, which is in 
pari materia with section 8 (4) of Act VIII 
of 1973, and the contention was repelled by 
this-Court in Ganapathi Subramania [yer v. 
Gopalasami Naidu’, holding that refund of 
excess amount provided under section 8 (4) 
of Act IV of 1938, governs the payments 
made prior and subsequent to Ist October, 
1938 The contention of the learned counsel 
for the apoellan? that payments made prior 
to Act VIII of 1973, coming intoforce will not 
be governed by section 8 (4) of the Act, has 
to be repelled. Learned counsel for the 
appellant next contended that these excess 
amounts were made voluntarily and willingly 
and with the full knowledge of the provi- 
sions of the Act and such excess amounts 
can be retained by the appellant-creditor 








1. (1949) 2 M. L. J., 394 : A, I. К, 1950 Mad. 98, 
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in view of section 8 (4). Excess payments 
voluntarily made to the creditor or the 
decree-holder is saved from the opera ion 
of section 8 (4) if they have been made 
willingly and voluntarily towards pars or 
full satisfaction of the decree and they have 
been appropriated by the decree-holder for 
part or full satisfaction of the claim. The 
circumstances under which the sum of 
Rs. 2,000 came to be deposited by the defen- 
dants-respondents clearly indicate that it was 
paid as a condition precedent for the grant 
of stay by the High Court. As the first 
defendant admitted the liability under the 
decree only to the «xtent of Rs. 8,486-«9 and 
was contesting the rest of his liability under 
the decree, the sum of Rs. 2,000 paid in 
pursuance of the order of this Court passed 
in C. M. P. No. 8513 of 1967 can by no 
stretch of imegination be construed as 
payment towards the decree, much less a 
voluntary and willing payment towards the 
decretal liability entitling the plaintiff- 
appellant to appropriate the same towards 
the decree amount. The payment of 
Rs. 2,000 by the first defendant was made 
while he was contesting the liability ander 
the decree and if was made in pursuance of 
the orders passed by this Court when the 
defendant filed a petition before this Court 
for stay of execution of the decree. Section 
8 (4) of Act VIII of 1973 must be taken to 
refer to sums which were duly collected from 
the debtor and which turned out to be 
excessive as a result of applying the provi- 
sions of the Act and it cannot be understood 
as justifying the retention of sums recovered 
by the decree-holder in excess of what was 
legally due at the time of the recov.ry. 
Section 8 (4) does not, therefore, affect the 
right to restitution in respect of collections 
wrongfully made. Inasmuch as this Court 
has modified the decree of the trial Court 
and the decree ultimately confirmed by this 
Court was only to the extent of Rs. 8.486-49, 
the sum of Rs. 2,000 realised by the plaintiff- 
appellant during the pendency of the appeal 
cannot be appropriated by the decree-holder 
and as it represents an amount in excess of 
what is legally due to the plaintiff-appellant, 
the defendants-respondents are entitled to 
restitution of the sum of Rs. 2,000 as prayed. 
The order of.the lower Court is accordingly 
confirmed. In the result the appeal fails 
and itis dismissed. No costs. 


S. J. Appeal dismissed, 
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IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


PRESENT : —V. Sethuraman, J. 


S. Sajjar Rao, S. M. Ramakrishna Rao and 
Company Appellants* 


y. 


The Kothari Textiles, represented by it 
Presidents wee Respondents. 
(A) Negotiable Instruments Act (XXVI of 
1881), sections 7 91, 115, 116 and 37—Bill of 
Exchange—Drawee in case of need mentioned 
in t^e Bill -ВНІ dishonoured by drawee— 
Amount adjusted by drawee, in his books in 
the folio for the ‘drawee in case of need’ — 
Drawee in case of need filing suit against the 
drawee —Drawee pleading absence of 
privity of contract— Drawee, held liable to 


pay. 
(B) Indian 
section 69. 


S & Co., were the selling agents for 
L. V. Mills for Madras City aad other areas. 
L V Mills supplied goods to the defendaats 
and drew a bill of exchange for Rs. 1,593.67 
on the defendants and S. & Co. were mention- 
ed as the drawee in case of need. The Bill was 
dishonoured by the defendants when 
presented by the bank and the amount was 
alleged to have been adjusted in the accounts 
of the Mills in the folio for S. & Co. There- 
after S & Co. filed a suit ag tiast the defen- 
dants The defendants contended that there 
was no privity of contract between the 
parties in the suit. Tae trial Court held that 
there was privi:vy of contract between the 
plaintiffs and defendants and decreed the suit 
for Rs. 1,225.41 P. The defendants filed an 
appeal and the lower Appellate Court allowed 
the appeal. On Second Appeal to the 
High Court lay the plaintiff, 


H:ld:. Tas plaiatiff was th acceptor of the 
bill of exchange. The fact that he 
did not pay the amount due to the 


*S. A. No. 1938 of 1976. 


Contract Act (IX of 1872), 


LL 


11/5 February, 1980. 
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bank was not material. The payment was 
made to the mill only on account of the bill 


. andthe payment was made only in his 


capacity as ап acceptor in case of need. 
There wasa statutory recognition, in the 
provisions of the plaintiff asa surety with 
respect to the amount which was paid to- 
wards the amount due under the bill of 
The kaowledge of the defendant 
about the plaintiff being an acceptor could 
not be disclaimed as the bill carried on its 
face the name of the plaintiff as an acceptor 
in case of need. The plaintiff was not in the 
position of a volunteer. The plaintiff was 
also interested in the payment as he was 
liable to pay the amount to the mills Sec- 
tion 69 of the Contract Act would also be 
applicable, Looked at from any argle, the 
plaiatiff could thus claim the amount from 
the defendant. There was no equity in the 
defence. [ Para. 15.] 


Case referred to: — 


Perianna Marakayar and Sons v. Banians 
and Company, (1926) LL.R. 49 Mad. 156 : 23 
L. W. 432 : A. I. R. 1926 Mad. 544. 


Appeal against the decree of the City Civil 
Court, Madras in A. S. No. 208 of 1975 pre- 
ferred against O. 3. No. 8837 of 1972 (VIII 
Asst.), City Civil Court of Madras. 


K. N. Balasubramanian and N. Jothi, for 
Appellants. 


Trilokchand Chopra and Madanchand, for 
Respondents. 


The Court delivered the following 


JUDGMENT. — This appeal has been filed by 
the plaintiff in O. S. No. 8837 of 1972. The 
suit came to befiled in the following circum 
stance. The plaintiffs by name Messrs. 
S. Sajjan Rao, S. M. Ramakrishna Rao and 
Co., were the selling agents for Lakshmi 
Vishnu Cotton Mills Limited, Sholapur for 
the Madras City and other areas. ít was 
stated that on account of the goods sold to 
the defendants, a sum of Rs. 1,593.67. was 
due and owed by the defendants to the 
Mills and that on 27th July, 1969, the Mill 
drew a bill of exchange on the defendants 


{ toon . О з 
1] SAJJAR RAO, RAMAKRISHNA КАО & CO. У, 
in the Sight Draft No. 2524 for Rs. 1,593.67. 
The ‘‘drawee in case of need" in that bill 
was said to be the plaintiffs. The goods 
were despatched oy Lakshmi Vishnu Cotton 
Mills from Sholapur to the defendants and 
the relevant documents were sent through a 
bank, The defendants dishonoured the 
bill and the amount was alleged to have 
been adjusted in the accounts of the mills in 
the folio for the plaintiffs in December, 
197). The plaintiffs, therefore, filed a suit 
for recovery of Rs. 2,537.67 with further 
interest on the sum of Rs. 1,593,67 from 
the date of the plaint to the date of 
payments. The defendants contended that 
there was no privity of contract between the 
parties to the suit and therefore the suit was 
liable to be dismissed in limine. It was also 
stated that payments had been made to the 
milis and that the mills never demanded any 
amount from the defendants. 


2. The learned trial Judge went into the 
question whether there was privity of con- 
tract between the plaintiffs and the defen- 
dants. It was held that there was privity, 
However, the decree was passed only 
with reference to the sum of Rs. 778.47 
with interest at 12 per cent. per annum from 
27th July, 1969, The suit was thus decreed 
for Rs. 1,225.41 with proportionate costs. 


3. There was an appeal by the defendants 
against this judgment which came before 
the III Additional Judge, City Civil Court, 
Madras. He went into the question whether 
the plaintiffs were entitled to the entire suit 
claim or only to the amount as decreed by 
the trial Court. He held that there was 
noevidence to suggest that the plaintiffs 
were in the position of surety, that they 
undertook the obligation to pay the amount 
due from the defendants to the mills aud that 
they had bezome subrogated to the rights 
of the mills. Iu this view, the appeal was 
allowed and the judgment and decree of the 
trial Court were set aside. There was also 
cross-objection by the plaintiffs with refer- 
ence to the balance that was not decreed 
and the cross objection was dismissed. The 
plaintiffs have come forward with the 
present appeal. 


4, The learned counsel for the appellant 
contended that the bill of exchange bearing 
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No. 135 mentioned the appellant as a 
‘drawee incase of need’ and, that as a 
person who had paid the bills he was entitled 
statutorily to be treated as a surety 
and that therefore the plaintiff could recover 
the full amount. The learned counsel for 
the respondents submitted that this is not 
acase in which the plaintiff came forward 
with any suit on a bill of exchange in which 
he was a drawee in case of need and that 
in any event, the bill has not be:n presented 
by the Bank to the appellant as such drawee 
so that he would be entitled to the protection 
of the provisions of the Negotiable Instru- 
ments Act. He submitted that the Court 
below had acted rightly in dismissing the suit 
completely. 


5. Before proceeding further, it may be 
mentioned that Exhibit A-2 is a document 
produced by the plaintiffs. In that 
document, several bills drawn against the 
defendants are mentioned along with th: 
respective amounts due under each of those 
bills. Bill No. 135 is one those bills and 
the amount due thereunder is Rs. 1,572,357. 
The total amount due from the defendants 
in respect of the several bills came to 
Rs. 26,401.15. The defendants had paid by 
demand drafts an aggregate of Rs. 25,901.15. 
There was thus a balance of only Rs. 500, 
which according to the defendants would 
alone be due. Even with reference to this 
sum, the defendants pleaded certain 
adjustments which have been rejected by the 
Court below. Therefore, on the basis of 
Exhibit A-2, itself, the amount due would 
only be Rs. 500 with interest. 


6. The suit does not appear to have been 
filed on the basis of a bill of exchange or a 
hundi under Bill No. 135 for a sum 
of Rs. 1,575.57, having been drawn 
against the defendants. In paragraph 4 of 
the plaint it is stated that the sum of 
Rs. 1,573-67 was due in respect of the said 
bill However, on a reference to Exhibits 
A-4 and А-5, it is found that the amount due 
under draft No. 2594, dated 28th July, 
1969 (Invoice No. 135) was Rs. 1,573 67. 
That was admittedly the amount with 
те to which the present suit has been 
iled. 


7. The question that now arises 
for consideration is whether the plaintiffs 
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would be entitled to the amount due 
under Exhibits A-4 and A-5. Though the 
original bill of exchange has not been 
marked, it is common ground that the plain- 
tiffs have been mentioned as ‘drawee in case 
of need’ in the said bill. The plaintiffs 
would, however, have to pay only that 
amount which remained unsatisfied with 
reference to the said bill and cannot be made 
to pay any larger amount as claimed from 
the defendants As already seen, a sum of 
Rs. 26, 401-15 was the total of the several 
bills and a sum of Rs.25,901.15 had been 
paid. It was not suggested that there was any 
independent transaction that was not covered 
by Exhibit А-2, There was thus a balance of 
only Rs. 500 and if really the plaintiffs paid 
anything more to the Mills, then it cannot 
be on account of the defendants. Therefore, 
the plaintiffs would be entitled only toa 
sum of Rs. 500 with interest after 45 days 
from the due date, 30 days from the date of 
draft was given as the grace period and there 
was a retention period of 15 days after due 
date The date of the invoice is 28th July, 
1969, and therefore, after the expiry of the 
45 days period from that date, the 
defendants would have to pay interest as 
agreed to between the parties. 


8. The question that now remains to be 
considered is whether the plaintiff is entitled 
to recover fhe said sum. One of the -onten- 
tions taken before the lower Court was that 
the plaintiff is in the position of a volunteer 
and that the plaintiff cannot seek to recover 
the amount which he volunteered to pay. 
Ordinarily, when an amountis due under a 
bill of exchange, a person should make the 
claim either as a holder in due course or as 
an eadorsee. [n the present case, there is no 
endorsement, 


9, The meaning of the word ‘drawee in case 
of need’ has been defined in section 7 of the 
Act as follows: 


“The maker of a bill of exchange or cheque 
is called the *drawer', the person thereby 
‘directed to pay is called the ‘drawee’. 
When in the bill or in any endorsement 
thereon the name of any person is given in 
additioa to the drawee to be resorted to 
in case of need, such person is called а 
‘drawee’ in case of need." 
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10. Itis not necessary to refer to the rest 
of the provision. Section 91 reads— 


*A bill of exchange is said to be 
dishonoured by non-acceptance when the 
drawee, or one of several drawees not being 
partners, makes default in acceptance upon 
being duly required to accept the bill, or 
where presentment is excused and the bill 
is not accepted." 


Section 115 which deals with the position of 
a drawee in case of need provides : 


“Where a drawee in case of need is named 
in a bill of exchange, or in any endorse- 
ment therein, the bill is not dishonoured 
until it has been dishonoured by such 
drawee". 


Section 116 provides “А drawee in case of 


need may accept and pay the bill of exchange 
without previous protest." 


11. There is another provision, namely, 
section 37 which may be referred to in this 
context. It runs as follows: 


“The maker of a promissory note or 
cheque, the drawee ofa bill of exchange 
until acceptance, and the acceptor are, іп 
the absence of a contract tothe contrary, 
respectively liable thereon as principal 
debtors, and the other parties thereto are 
liable thereon as securities for the maker, 
drawer or acceptor, as the case may be." 


i2. Itison the basis of these provisions 
thelearned counsel for the appellant con- 
tended that in the case of a drawee in case of 
need like the appellant here, he is put in the 
statutory position of a surety and that he is 
entitled to recover from the defendants. [n 
this connection, the lower appellate Court 
has referred to the decision in Perianna 
Marakayar and Sons v.  Banians and 
Company!. That was a case where the plain- 
tiffs were dubashes or banians who guarante- 
ed the due performance of a contiact for 
purchase of goods. They were not parties to 
the particular contract between the trading 
company and a customer. The customer 
was not also a party on the contract of 
guarantee entered into between the plaintiff: 
and the trading compauy. The trading 
company supplied goods to the customer 


— — o 


1. (1926) I. L. R. 49 Mad. 156: 23 L. W. 432: 
A. I. R, 1926 Mad. 544. 
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who refused to take them on the ground that 
the company did not comply with certain 
terms of the contract. The account of the 
dubashes, namely, the plaintiffs in that case, 
was debited and the dubashes (plaintiffs) 
sued the company to cancel the debit or in 
the alternative to recover the amount debited 
from the customer who were in default. It 
was held that a contract of guarantee, unlike 
one of indemnity, required the concurrence 
of three parties, namely, the principal debtor, 
the creditor and the surety and that the 
surety should undertake the obligation at 
the request, express or implied, of the 
principal debtor. On the facts of that case, 
it was held that there was no contract of 


guarantee as there was no privity of contract. 


between the principal debtor, creditor, 
and the surety. It was taken to beacon- 
tract only of indemnity. It was also held 
that in a contract of indemnity, the 
indemnifier could not, on performance of the 
obligations of the debtor, in the absence of 
an assignment from the creditor, sue, in his 
own name, the debtor as there was no 
subrogation in law to him of the creditor’s 
rights. 


13. The learned counsel for the appellant 
sought to distinguish this decision on the 
ground that in the said case there was no 
question of any bill of exchange which was 
the subject-matter for consideration. It 
was also pointed out that the plaintiff in 
that case did not claim any rights based. on 
his being drawee in case of need. This 
contention appears to be well-founded and 
therefore, the present case cannot be taken 
as concluded by the above-cited decision. 


14. If,in the present case, there was an 
assignment of the bill in favour of the 
plaintiffs there would have been no difficulty. 
If the plaintiffs had joined with Lakshmi 
Vishnu Cotton Mills Limited, and filed the 
present suit, then also there would have been 
no difficulty as the case would have squarely 
fallen with the scope of the decision in 


Perianna Marakayar and Sons. v. Bani-. 


ans and Company!. Therefore, the point 


———————————————————————— —— 
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boils down to this, namely, whether the 
plaintiff when it paid the Mills, was only in 
the position of a volunteer so that if cannot 
claim from the defendant the amount that 
he paid over to the Mills. 

15. it is in this context that section 37 
appears to be materjal. The plaintiff is the 
acceptor of the bill of exchange. The fact 
that he did not pay the amount due fo the 
bank is not material. The payment was made 
to the Mill only on account of the bill and 
the payment was m2de only in his capacity 
as an accepter in case of need. There is a 
Statutory recognition in the provisions of 
the plaintiff as a surety with respect to the 
amount which was paid towards the amount 
due under the bill of exchange. As he is ip 
the position of a statutory surety, it is по! 
necessary that there should be a kind of 
tripartite contract as envisaged in the deci- 
sion of Регіаппа Marayakar and Sons 
v. Вапіапѕ and Companv}, In this case, it can 
also be said that there is an obligation cast 
on the plaintiff as an aceeptcr in case of 
need to pay the bill. The knowledge of the 
defendant about the plaintiff being an 
acceptor cannot be disclaimed as the bill 
carried on its face the name of the plaintiff 
as an acceptor in case of need. The plaintiff 
is not in the position of a volunteer. The 
plaintiff was also interested in the payment 
as he was liable to pay the amount to the 
mills. Section 69 of the Contract Act would 
also be applicable. Looked at from any 
angle, the plaintiff can thus claimthe amount 
from the defendant. Thereis no equity in 
the defence. Itis not disputed that there 
is liability to pay the amount due under the 
statement of accounts. However, the 
plaintiff’s claim would be accepted only to 
the extent of the amount decreed by the 
tria] Court as the balance had already been 
paid by the defendant to the mills The 
result is that the appealis partly allowed 
and the decision passed by the trial Court 
is restored. The plaintiff will be entitled to 
proportionate costs throughout. 


Appeal partly allowed, 





S. J. 
—————— 

1. (1926) I. L. R. 49 Mad, 156; 23 L. W. 432; 
A, I R. 126 Mad. 544, 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS, 


РАЗ5ЕМ:-= 5, Swamikkannu, J. 


Chinna Andi Pandaram 
y. 


.. Appellant* 


The Commissioner, Hindu Religious and 
Charitable Endowments (Admn.) Department, 
Madras-3 and others . Respondents. 


Tamil Nadu Hindu Religious and Charitable 
Endowments Act (XXII of 1959), section 6 (1), 
Hereditary Trustee—Claim by hereditary 
poojaris of temple to the office~Small temple 
having property — Роајағіѕ and their ancestors 
managing the affairs of the temple and doing 
pooja services hereditarily — Expenses оп 
certain occasions incurred by villagers — 
Claim of pujariship and trusteeship as residing 
in the family —Poojaris whether hereditary 
trustees of the temple. 


Held, that in the instant case, the plaintiffs 
had not produced any account book to show 
that they had acted as trustees and were 
meeting the expenses for pooja and other 
expenses of the temple. The title deeds 
only showed that their ancestors were the 
managers for the time being and also served 
as poojaries. The relationship of the plaia- 
tiffs to the original grantee poojari has not 
been properly explained, The grant was 
for the performance of the pooja and doing 
«Sukravara and Somavara”’ ‘‘Kattalai’’, 
The property was described as ‘‘Pillayar 
Manyam" and ‘‘Pidari Amman Manyam". 
There was no evidence on record to show 
that the ancestors of the plaintiffs were 


acting as trustees in addition to their 
performing duties as poojaries. Thus the 
plaintiffs had not established their case 


by acceptable evide: ce that they were the 
hereditary trustees of the temple though 
they were the hereditary poojaries of the 
temple. [ Para. 13 ] 


Cases referred to: — 


Babu Gurukkal v, The Commissioner for 
Hindu Religious and Charitable Endowments 





"А No. 487 of 1977. 30th July, 19 0. 
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Board, (1964) 1 M. L. J. 384; State of 
Madras ч. Krishnaswami, (1964) 1 M. L.J. 
369 ; Chinniah v, Deputy Commissioner, H. R, 
and C. E., (1965) 1 M. L. J. 144 ; Muthuswami 
Gurukkal v. <Aiyaswami Thevar, (1564) 2 
M. L. J. 560; Ramaswami v. Ramaswami, 
(1892) 2 M.L.J. 251; Andavar v. Periathambi 
Padayachi, (1951) 2 M. L. J. 232. | 


Appeal against the decree of the Court of 
the Pripcipal Subordinate Judge, Salem, 
dated 13th August, 1975 and made in Original 
Suit No. 305 of 1970. 


D. Dinakaran, for Appellant. 
The Government Pleader, for 1st Respondent 


K. Sarvabhauman and R. Nandakumar, for 
Respondent. 


The Court delivered the following 


JuoewENT:—This is an appeal by the second 
plaintiff Chinna Andi Pandaram against the- 
judgment and decree dated :3th day of 
August, 1975 in O. S. No. 305 of 1970 on the 
file of the Court of the learned Principal 
Subordinate Judge of Salem, dismissing the 
suit filed by him along with one Komara 
Pandaram alias Komarandi Pandaram for 
declaration that they are the bereditary 
trustees of the Vinayagar, Mari Amman and 
Pidari Amman temples of Laddivadi village, 
after setting aside the order of the Coumis-~ 
sioner, H R. and C. E. Board, in Appeal 
No. 63 of 1967 on his file and for a declara- 
tion that they are entitled to enjoy the suit 
properties hereditarily and for a permanent 
injunction restraining the defendants 2 to 7, 
the trustees appointed by the Н К. and 
C. E, Board, from interfering with their 


possession and enjoyment of the suit pro- 


perties. 


2. The case of the plaintiffs as put forward 
by them in the plaint is that Survey No. 111/2 
of ^ Laddivadi village was granted as 
devadayam to the Vinayagar temple at 
Laddivadi under title deed No. 695, that 
S No. 240 of that village was granted as 
devadayam land in favour of Mari Amman 
and Pidari Amman temrles at Laddivadj 
yillage as per title deed No. 696 and thay 
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the plaintiffs and their aucestors were in 
possession and enjoyment of these properties 
as poojaries-trustees of the temple for over 
130 years. It is further alleged in the plaint 
that even at the time of the [nam Commission 
enquiry in 1863, the ancestors of the plain» 
tiffs were found to be the psrsoas enjoying 
the lands on behalf of the deity, that the 
pattas granted in 1880 and kist receipts are 
also to the same effect, that tbe management 
of the temples and its day-to-day administra- 
tion were carried on by the plaintiffs as 
hereditary trustees and that the Area 
Committee, Salem, by its resolution dated 
25th January, 1965 appointed defendants 2 
to 6 as non-hereditary trustees of these 
temples. The plaintiffs preferred revision 
against the resolution of the Area Committee 
and also filed: an application under section 
63 (by of Madras Act (XXII of 1959), to the 
Deputy Commissioner, H. R. and C. E. in 
O. S. No. 7 of 1966 for a declaration that 
they are the hereditary trustees of the above 
temples. The case of the plaintiffs that they 
are the hereditary trustees of those temples 
was upheld by the Deputy Commissioner and 
thereafter they did not press the revision 
petition before the Commissioner. . The 
defendants 2 to 6 who were aggrieved by the 
order of the Deputy Commissioner preferred 
Appeal No. 63 +f 1967 to the Commissioner 
and the Commissioner allowed this appeal by 
his order dated 3rd January, 1970. It is 
further alleged in tbe plaint that the plain- 
tiffs and their ancestors were in uninterrupted 
enjoyment of the temples and the suit pro- 
perties for over 150 years and their hereditary 
right to be not only poojaries but also 
trustees of the temples cannot be questioned 
by any one so long as they render service to 
the temple. The suit lands were taken over 
by the Government under the Minor Inams 
Abolition and Conversion into Ryotwari 
Act (XXX of 1963) in 1965, In that enquiry 
also, the Settlement Tahsildar recognised 
the plaintiffs as the hereditary poojaries 
and trustees. It is further stated in 
the plaint that the order of the Com- 
missioner setting aside the order of the 
Deputy Commissioner is based on the 
sround that the villagers made some collec- 
tions and payments in connection with some 
festivals and therefore they were iu posses- 
sion and management of the temple proper- 
ties and that this finding is not correct. 
According to the plaintiffs, the temple being 
a public temple, the роојагі or trystee 
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cannot prevent the public spending some 
money during festivals and this will have no 
bearing on the question of hereditary 
trusteeship, According to the plaintiffs, as 
they were the hereditary poojaries and hence 
they were in possession and enjoyment of 
the suit properties in lieu of their service to 
the temple. 11 іѕ also stated in the plaine 
that the defendants 2to 6 are inten: upon 
entering the suit properties after the order 
of the Commissioner aad that they have uo 
right to interfere with the possession and 
enjoyment of the properties by the plaiatiffs, 
Ihe seventh defendant was subsequently 
appointed as a trustee. 


3. On the other hand, the case of the first 
defendant the Commissioner, Hindu Reti- 
gious and Charitable Bodowments, Madras, 
as contended in the written statement is 
that his order is supported by oral and 
documentary evidence and is not liable to be 
set aside, that the Inam Commission did not 
find that the ancestors of the plaintiffs 
were the owners of the suit lands, nor 
these lands were given to the deities through 
the poojaries and that the plaintiffs or 
thejr ancestors are not found to be the 
hereditary trustees or managers of those 
temples. It is also contended that the Inam 
Fair Register only shows that the ancestors 
of the plaintiffs were poojaries and nothing 
else, that poojaries are different from 
trustees, that the possession and enjoyment 
of the suit lands by the ancestors of the 
plaintiffs was only as poojaries and that 
there is documentary evidence to prove that 
the plaintiffs and their ancestors were nob 
managing the day to-day-affairs of the temple. 
According to the first defendant, the order 
of the Settlement Tahsildar recognising the 
plaintifffs as trustees was passed without 
notice to defendants 2 to 6 and heis mot the 
competent authority to decide this question. 
The order of the Deputy Commissioner, 
Н. В. and C.E., according to the first 
defendant, having been set aside, cannot be 
read as part of the plaint. According to 
the first defendant, there is sufficient docu- 
mentary evidence to prove that the villagers 
were in complete management and control of 
the temple, that the entry in column 7 of the 
Inam Statement shows that the lands were 
granted for the purpose of pooja and for 
Sukrawara Kattalai and Somawara Kattalai 
and also as Pillayar Manyam and Pidari 


‘ 
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Amman Manyam, It is further contended 
by the first defendant that. the ancestors of 
the plaintiffs were never described as 
trustees and much less as hereditary 
trustees. Acording to the first defendant, 
the documents produced by the villagers 
before him established that the temples 
were managed by the villagers who paid 
salaries to the plaintiffs’ ancestors on annual 
basis and that these accounts are 45 years 
old. According to the first defendant, the 
plaintiffs have signed these entries. The 
classification of the land as devadayam 
shows that the grant was to the deities and 
that the plaintiffs and their ancestors were 
only poojaries and were not managing the 
temples as hereditary trustee: 


4. The case of the 5th defendant Velappan 
as put forward in his written statement 
which was adopted by the other defendants is 
that the deities own the lands as per the 
Inam Title Deeds 695 and 696, that the 
Inam Title Deeds mention that Poojari Selli 
was in possession in Fasli 1209, Poojari 
Sriranga in 1242 and Poojati Komara 
in 1257 and Komarandi and Arasalai 
at the time of the inam enquiry. According 
to the 5th cefendant, those persons are not 
the ancestors of the plaintiffs and the 
geneological tree filed along with the plaint 
is not true as it does not give the year of 
death of various persons and the names of 
their heirs. The Inam Register. according 
tothe 5th defendant, establishes that the 
grant was in favour of the deity and that the 
persons mentioned therein were in posses- 
sion on behalf of the deity. The pattas and 
kist receipts show this position. According 
to the 5th defendant, the management and 
the day-to-day administration of the temples 
were always in the hands of the villagers and 
that the plaintiffs, though poojaries, were 
not the hereditary trustees and that the 
plaintiffs were also not incontinuous posses- 
sion as poojaries. According to the Sth 
defendant, the lands being Devadayam lands, 
the poojaries cannot be in undisturbed 
possession so long as they render service 
to the temples. The lands were leased by 
the plaintiffs to one Chinna Goundar and 
the plaintiffs are not in actual physical 
possession. The deity was granted patta in 
the settlement proceedings and it is untena- 
ble that the grant was to be enjoyed 
through the plaintiffs who were hereditary 
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trustees and poojaries. According to th 
5th defeadant, the order of the Tahsilda 
was passed in his absence and as such the 
observations therein about the hereditary 
right of the plaintiffs to be trustees are not 
binding on these defendants. The defendants 
2 to 6 are respectable persons owning subs- 
tantial properties and are the validly appoint- 
ed trustees. Chinna Gounder, the lessee 
under the plaintiffs is a necessary party to 
the suit. 


5. Onthe above pleadings the trial Court 
framed the following issues for trial :— 


1. Whether the plaintiffs are the 
hereditary trustecs as alleged ? 
2. Whether the plaintiffs are the 


hereditary poojaries as alleged ? 


3. Whether the inam grant is in lieu of 
the service to the temple by the poojaries ? 


4. Whether Chinna Goundar is a proper 
and necessary party to the suit ? 


5. Whether the suit is bad for non-join- 
der of patty of Chinna Gounder ? 


6. · То what relief, if any are the plaintiffs 
entitled ? 


6. The second plaintiff, the app llant here- 
in examined himself as P. ] before the 
trial Court P. W. Chinnathambi Gounder 
was also examined on behalf of the plaintiffs. 
On behalf of the plaintiffs, Exhibits А-1 to 
A-22 were filed be'ore the trial Court. The 
5th defendant Velappan examined himself cs 
D. W No. 4. D. W. No. 1 Nallianna Gounder 
D. W. No, 2 Sengodau aud D. W. 3 Palani- 
sami were examined on behalf of the defen- 
daats Exhibits D 1 to D-5 were filed on 
the defendants. 


7. Ова consideration of the evidence, the 
trial Court found under issue Nos. 1 and 2 
that i£ cannot be held that the plaintiffs- 
hereditary poojaries also acted as the trustees 
of the temples and that the plaintiffs are not 
the hereditary trustees, though they are the 
hereditary poojaries of the temples Under 
issue No. 3, the trial Court found that the 
Inam grant is only to do pooja service in the ` 
temple and not to the poojaries for services 
to the temple. Under issue Nos. 4 and 5 
the trial Court found that Chinna Gouuder 
is not a necessary party to the suit nor is the 


I] CHINNA ANDI PANDARAM У. СОМЫВ., Н. Ra & C, Е, (Swamikkannu, J.) 


suit bad for non-joinder of that person. 
Cader issue No. 6, the trial Court found that 
the plaintiffs are not entitled to any perma- 
nent injunction against the deity or the trus- 
tees appointed by the proper authority to 
manage the affairs of the deity from inter- 


fering with their possession and enjoyment . 


ofthe suit properties. In the result, the 
suit was dismissed. There was no order as 
to costs. 


8. Aggrieved by the above decision of th? 
trial Court, the second plaintiff has come 
forward with this appeal inter alia 
contending that the trial Court failed to note 
that there is documentary evidence on the 
side of the plaintiffs to prove that they have 
been not only the hereditary poojaries but 
also hereditary trustees even before the time 
of Inam Commission According to the 
appellant, the lower Court ought to have 
found that the  plaiatiffs were hereditary 
trustees Ії is also contended on behalf of 
the appellant that Exhibits B-1 to B-5 will 
prove inter-meddling by the public in the 
affairs of the temple. 


9. The main contention raised on behalf of 
the appellant in this appeal is that the 
plaintiffs are the hereditary trustees of 
Vinayakar, Mariamman aud Pidariamman 
temples of Laddivadi village and in that 
capacity, they are entitled to enjoy the suit 
properties. 


10, Itis common ground that the plaintiffs 
are the poojaries of the temples and that 
their ancestors were also doing service. 
Exhibit A-I geueological tree filed on the 
sid2 of the plaintiffs traces the ancestry of 
the plaintiffs upto Komarandi and Arasalai. 
It shows that the first plaintiff Komarandi 
Pandaram and the second plaintiff 
Chinnandi Pandaram have one Kumarandi 
Pandaram as their common ancestor. It is 
also shown in Exhibit A-I that the said 
Kumarandi Pandaram апі Arasalai 
Pandaram are brothers and that they are 
sons of one Seeranga Pandaram.  Arasalai 
Pandaram had по sons.  Kumarandi 
Pandaram has three sons by name Sceranga 
Pandaram, Arumugha Pandaram and 
Karupaudi Pandaram, Seeranga Pandaram 
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had a son by пате Palaniandi Pandaram 
wh -se second son is the second plaintiff 
Chinnandi Pandaram. The first plaintiff 
is the son of Karupandi Pandaram. 
Arumugha  Pandaram had no issues. 
Exhibits A-2 and A-3 are the extracts 
of Inam register relating to T. D. 
Nos. 695 and 696. Kumarandi Pandaram 
and Arasalai Pandaram are mentioned 
as poojaries. Exhibit A-2 shows that 
the Inam is devadayam and it has 
been given for the support of Pilliar at 
Laddivadi. Under the column particulars 
regarding owner, the names of Kumarandi 
and Arasalai finda place. In Exhibit A-3 
under the column description of Inam it is 
stated that the property has been given for 
the support of Mariamman and Pidariamman 
temples at Laddivadi village Under the 
column particulars regarding the owner, the 
names of Kumarandi and  Arasalai are 
mentioned. Init, the name of the original 
grantee is found as Mariam nan Pidari 
poojari Chelli. It is also an Inam mentioned 
as devadayam. Exhibit A-4 is the title deed 
granted to the manager for the time being of 
the pagoda of Pilliar by the Inam Com- 
missioner in the year 1864. Exhibit A-5 is 
also the original title deed granted to the 
manager for the time being of the pagoda 
of Mariamman and Pidariamman temples in 
the village of Laddivadi in the Taluk of 
Namakkal on 13th May, 1864 Exhibit A-6 
is the patta granted in favour of Shri 
Mariamman and  Pidariammau temples 
under title deed No. 696. Exhibit A-7 is 
the patta granted in favour of Shri Pilliar 
Temple under title deed No. 695. Exhibits 
А-8 and А-9 are the pattas issued for fasli 
1289 in respect of these lands. They arei in 
the name of poojari Kumarandi. Exhibits 
А-8 and А-9 are of the year 1880.  Exhibt 
A-10 is the sta ement made bv Kumarandi 
and Arasalai before the Inam Commissioner 
іп the year 1863. Exhibit А 11 isalsoa state- 
ment made by Kumaraudi and  Arasalai 
before the Inam Commissioner in the year 
1863. These statements show that the lands 
were granted for the purpose of performing 
the poojas to the temples and poojas are 
being performed regularly — Exhibit. A-12 
dated 61h March, 1923, is the mortgage deed 
executed by Kum :raadi and others in favour 
of one Nachi Goundar, Exhibit A-13 is 
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the mortgage deed executed to Palaniandi 
Goundar by Kumarandi in the year 1936. 
Exhibit A-14 is the lease deed executed by 
Kumarandi and  Palaniandi оп 7th 
November, 1925. Exhibit A-15 series consist 
of kist receipts from fasli 1322 onwards. 


11 The defendants have filed Exhibits B-1 
to B-5, accounts relat ng to collections from 
villagers and from lease of the village fishery 
rights etc., and the expenses incurred from 
and out of these amounts in connection with 
the af‘airs of Mariamman and Pidariamman 
temples. Exhibit B-1 is the chitta book 
maintained by Mariamman and Pidariamman 
koil Exhibit B-2 is the chitta relating to 
the co llections made for the temple festivals. 
Exhibit B-3 is the day book. Exhibit B-4 
is the ledger. Exhibit B-5 is the book 
showing the accounts for the expenses 
incurred relating to Kumbabishekam of 
Pidariamman temple in the year 1958 and 
also relating to the accounts of the temple 
till the year 1962. These account books, 
Exhibits B-1 to B.5 contain entries which 
show that Prlaniandi and  Kumarandi 
Pandaram agreed to perform poojas for one 
year at Rs. 75 for Mariamman and 
Pidariamman temples and also acknowledged 
the receipt of the same, that the amounts 
were spent for the purchase of deities to 
these persons, that the amounts were given 
to them for lighting the temple *Nanda 
vilakku, and also for the expenses relating to 
the pooja performed on Amavasai days and 
other festival days and Abishekam expenses. 
There are entries in these account books 
reiating to the amounts spent for making- 
charges of Utsava Vigraham as well as 
amounts spent towards repairing the build- 
ing and expenses for the erection of pandals 
and payment to drummer, tailor, devadasi 
and various other services rendered at the 
time of the festival These account books 
show the expenses relat'ng to Mariamman 
and Pidariamman temple for a period of 
about 45 years. Exhibit B-1 contains entries 
relating to the expenses incurred for the 
Tamil year Prabhava. Exhibit B-2 contains 
entries relating to the Tamil year 
Ruthrotbkhari, Rakthaksbi and Kurothana. 
Exhibit B-3 contains eatries of the Tamil year 
Thunthubi, Vibhava, Sukkila, Pramodho- 
otha, Prajothpathi. Angirasa, Bhava, Uva, 
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Eswara | Vekathanya and Srimukha. 
Exhibit B-4 contains entries relating to the 
Tamil year Thundhubi, Krothana, Raktha- 
kshicet. Exhibit B-5 shows the entries of the 
year 1958 to 1962. 


12. On behalf of the appellant, it is 
contended that the plaintiffs and their 
ancestors were managing the affairs of the 
temple and performing  pooja 
hereditarily for nearly a century and that 
the expenses in connection with the festivals, 
abishekam or the erection of the chariot 
incurred by the villagers will not show that 
they took part in the management of the 
affairs of the temple. It is further contend- 
ed on behalf of the appellant that only on 
the ground that the hereditary poojaries 
allowed the villagers to spend for the temple 
on some occasions will not show that the 
affairs of the temple were managed by the 
villagers. In this regard, it is also pointed 
out that though the villagers spent money 
on certain occasioas like festivals, yet the 
plaintiffs and their ancestors were not 
required to account for the income from the 
Devadayam land to the villagers which they 
were enjoying. In support of his contention, 
the learned counsel for the appellant refers 
to the decision in Babu Gurukkal v. The 
Commissioner - for Hindu Religious and 
Charita^le Endowments Board, Madras!, for 
(he following proposition : 


*Small temples in South India often have 
only poojaris who, by long custom or 
usage, look after the affairs of the temples 
where they serve as  gurukkals ; they 
function in a dual capacity, namely, 
poojari-cum-trustee. Such a combination 
of offices is not necessarily opposed to 
public policy or contrary to law. In the 
case of such small temples, there is a 
presumption that the  pujari himself is 
hereditary trustee and there is nothing 
illegal in the hereditary trusteeship and 
poojariship being combined in the same 
person in such small temples. When the 
documentary evidence including the Inam 








l. (1964) 1 M, L, J. 384, 


services 


>“ 


CHINNA ANDI PANDARAM. Y, GOMMR., Н, R. & C. E. (Swamikkannu, J.) 


Register shows that for more than three 
generations, the poojariship-cum-trustee- 
ship in a temple was in the same family 
and descended from father to son and 
there is no evidence to show that this was 
not so or could not be so, the presumption 
is all the greater, and it must be held that 
the members of the family are hereditary 
trustees of the temple.” 
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prevent the Board from raisiag an issue 
about the hereditary nature of the trustee- 
ship, when there is a contest about it 
later on. . 


. The devolution of office for generations 


from son to grandson is no doubt prima 
facie evidence that the office devolves by 
succession according to the laws of 
inheritance. So also the fact that members 


The decision in State of Madras v. Krishna- 
swami? is relied on for the following propo- 
sition : 


of a particular family held the office of 
Dharmakartha continuously for more than 
a century and there was assertion by them 


“From the mere fact of trusteeship of a 
temple bei»g held by a family hereditarily 
for three or four generations, an inference 
that the trusteeship was hereditary in 
character cannot be drawn as an invaria- 
able conclusion. Where in the case of a 
temple the management is found to have 
passed from one poojari to another for a 
long time and subsequently a well-wisher 
of the temple (abhimani) acquired the 
temple lands by purchase from the last 
poojari along with the poojariship, and 
the purchaser and his successors take over 
the trusteeship, that would not establish 
the ingredients of a hereditary right to the 
trusteeship. 


Ia the case of small temples it often 
happens that the poojari who is mentioned 
in the Inam Register as the person in enjoy- 
ment, also looks after the affairs of the 
temple and acts as the trustee as well and 
the members of the same family happen to 
be the poojari and trustee for several 
generations ; and when taking advantage 
of that position the poojari sells the lands 
toastranger who thereafter looks after 
the lands and performs the pooja and 
festivals for several years, that would only 
show that tte poojari has been to all 
intents and purposes the trustee as well. 
But that would not be sufficient to infer 
that the purchaser aad his descendants who 


subsequently manage the temple for several . 


generations areentitled to be hereditary 
trustees of the temple. ‘Nor would the 
fact that contributions were levied by the 
Board at the rate leviable in the case of 
excepted temples which have hereditary 
trustees, lead to the conclusion that the 
trusteeship is hereditary in character or 


——Á— P à 


(1 (1964) 1M. І, J. 369. 





that it was hereditary would be good 
evidence that the office is hereditary. But 
any such prima facie inference will be 
negatived by evidence to the contrary." 


The learned counsel for the appellant als. 

refers to the decision in Chinniah v. Deputy 
Commissioner, Н. R. and C. E., Thanjavur and 
others!, for the following proposition : 


“Where a particular temple is owned by 
the State or the founder ıt would negative 
the contention that the trusteeship thereof 
vested in an outside agency unless it be 
proved that the State or the founder have 
vested the trusteeship in such agency. 
The mere fact that the poojaris of a 
temple, though hereditary poojaris have 
been in custody of the temple jewels or in 
charge of its day-to-day management or 
collected subscriptions and celebrated 
certain festivals, would not make any 
difference and cannot show that the 
poojaris were also functioning as trustee . 


Thougb grants of lands by the State in 
favour of the poojaris for the performance 
of daily worship and festivals, etc., in the 
temple taken by itself might lend support 
to the contention that the poojaris were 
also in a sense trustees of the temple as 
well, still where there is clear eviderce to 
show that the State never intended to part 
with its right, such grants can at least be 
regarded as creating a special trusteeship 
for a limited purpose mentioned therein. 
In regard to other matters of management 
it is the State that will be the superior or 
general trustee as it was in the position of 
the founder-owner of the institution.” 


———————— 





J. (1965) 1 M.L, J. 144, 
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he decision in AMuthuswami Gurukkal v. 
Aiyasw mi Thevar ond sixteen others!, is 
referred to for the following proposition : 


“There is nothing illegal in hereditary 
trusteeship and pujariship being combined 
in the same person, especially in the case 
of small temples where there has been no 
interference or control by any of the 
villagers of the place. In the case of small 
village temples, where the temple property 
is of insignificant value and the income 
is hardly sufficient even to meet the 
routine expenses of the temple, if the 
archaka or the poojari is lef$ in manage- 
ment of the temple lands and the affairs of 
the temple without any interference by 
any of the villagers fora long number of 
years, it has to be presumec that with 
the consent and  acquiescence of the 
worshippers of the village the pujari is 
the trustee as well. In sucb a case, 1t 
must be held that the poojari managing 
the lands and affairs has made out his 
right to hereditary trusteeship and the 
interests of the temple are not likely to 
uffer, when the ре‹ѕоп concerned admits 
hat the lands, are temple lands and has 
aever set up any rights to them as his own 
property. (Ramaswami у. Ramaswami?, 
Andavar v, ; Periathambi Padayachi?, relied 


on.) 


The learned counsel for the appellant also 
refers to the decision in Andayar v. Peria- 
thambi Padayachi’, for the following propo- 
sition : 


* Where the immovable properties owned 
by certain deities were of inconsiderable 
value and the only act of management 
which could be exercised in relation to 
them, namely, the payment of kist was 
being done by the p»ojari, where all the 
movable properties which were of conside- 
rable value had been in the custody of the 
poojari and (Геге is nothing to show that 
any control was exercised over him as 
regards the manner in which he disposed 
of the collections and coutributions made 
for the annual festival by the worshippers, 
the proper inference to be drawn is that 
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the poojari continued the office of trustee 
also in himself. ” 


13. In the instant case, the plaintiffs have 
not produced any account book to show that 
they had acted as trustees and were meeting 
the expensor for pooja and other expenses 
for the temple. As already seen, the fitle 
deeds only show that their ancestors were 
the managers for the time being and that 
they also served as poojaries. It is also 
relevant in this connection to note that the 
relationship of the plaintiffs to the original 
grantee, poojari Selli, has not been properly 
explained. It is also seen that the grant 
was for the performance of the pooja and 
doing ‘Sukrawara and Somawara kattalais’ 
The property is described as  'Pillayar 
Mauyam' aod ‘Pidari Amman Manyam’ 
Thus, we find that there is no evidence on 
record to show that the ancestors of the 
plaintiffs were acting as trustees in addition 
to their performing the duties as poojaries. 
The entry in the account book Exhibit B-3 
at page 14 shows that from 3ist ‘Aani’ to 
the next year Raktakshi 31st ‘Aani’ Kumarandi 
and Palaniandi were to be given Rs. 75 
and for that they have been given Rs. 30. 
This entry has been signed by both of them 
The said entry read as follows : 


"14Gsérp ef 81 qysh рет 
ahh Bot wer sib 91 ee gull umapi 
1506 700 of gib Gud yara Garwger, 
upa DMarsGegGg GarOsen 6 


Wr iSS UGH... ..... 080. 
(goin) Gam a er g., 
UL) cof] uim вл t9. 


Pages 94 and 95 of Exhibit B-3 shows that 
Andikumaran and Palaniandi were giver a 
pair of dhoties. This shows that they were 
treated only as  poojaries. Page 14 of 
Exhibit P-3 contains the signatures of 
Komarandi and Palaniandi Exhibits B-3 
also contains entries relating to the remune- 
ration paid to Audi Kumaran for performing 
poojas. Entries relating to expenditure for 
welding the ball of the Mariamman Temple, 
purchase of locks, purchase of pooja samans 
such as Thiruvachi, Thambalam, Sula» utham 
Sarivan etc., also find a placein Exhibit 
P-3. At page 15 of Exhibit D-3, there {в 
an entry dated 30th of  Purattasi, 
Ruthrothkari showing that remuneration 


i] CHINNA ANDI PANDARAM V. CJMMB,, H.R, & C, E. (Swamikkaanu, J.) 


was paid for levelling the floor of the 
temple on its western side. There are also 
entries in Exhibit P-3 which show that the 
villagers ‘have been managing the temple by 
making local collections. Thus Exhibit P-3 
proves that the villagers were managing the 
temple and that the ancestors of the 
plaintiffs were acting only as poojaries. 
Nowhere in these account’ books the 
ancestors of the plaintiffs are mentioned as 
trustees, much less as hereditary trustees. 
The plaintiffs have not produced any record 


to show that their ancestors were managing. 


ghe temple. 


14. The evidence of P. W. 1 shows 
that the income from the lands was not 
sufficient to perform the day to day poojas 
and that the income from the lands was 
supplemented by the collections made by the 
villagers as spoken to by the witnesses 
examined on behalf of the defendants P W. 
1 states in his evidence that the income 
from the land is only Rs. 3.0/per annum 
and that the same is shared bstween the four 
families of the poojaries, that for daily 
peoja in the temples 3/4 measure of rice 
was required and the expenses will come to 
Rs. 10/ or Rs. 12/ per day. 


15. Exhibits A-10 and A-11 are statements 
made by Kumarandi and Arasalai before the 
]nam Commissioner in the year 1863. It is 
stated therein that the income from the 
properties was utilised for pooja services. 
From this, it cannot be held that the 
property was not endowed to the deity but 
the grant was only for the poojari service. 
In the instant case, the grant was in favour 
of the deity and as such, it cannot be held 
that because of the long service rendered by 
the plaintiffs and their ancestors, who were 
in possession of the property, the same was 
granted for poojari services alone. The Inam 
register also shows that the property is 
registered in the name of the deity. There- 
fore, it is clear that the Inam grant is only 
to Pooja service in the temple and not to 
the Poojaries for their service to the temple. 


16, P. W. 1 Chinnandi Pandaram has 
stated ia his evidence that the annual income 
from the land is about Rs. 300 and with 


this income, the members of the four 
families are maintained. He also states in 
his cross-eXamination that there is no 


jj 


account maintained for the amounts spent 
towards purchasing paddy. He also admits 
that the temple was not repaired by them. 
P. W. 2, Chinnathambi Goundar has 
stated in his evidence that he is acquainted 
with the plaintiffs and that they were 
performing poojas in Mariamman, Pidari- 
amman and Pillar temples. Р W. 1 
Nallianna Gounder who is aged abou 75 
vears states in his evidence that for admini- 
stration of the temples, the inhabitants of 
the five villages are contributing and that 
four persons from each of the five villages 
are admiaistering the affairs of the temples. 
According to him, the daily expenses towards 
Neivethiam .and pooja are met by the 
villagers. He specifically states that the 
affairs of the temple are not administered by 
the plaintiffs. He also states that the mem- 
bers of the four families of the plaintiffs 
.are living out of the income from the land 

He further states that the plaintiffs were 
perlorming poojas in the temples at the time 
of the suit. Prior to them, it was their 
ancestors who were performing the poojas 
in the temples Accordingto him, as and 
when Abishekham and Pongal ceremonies 
are performed, remuneration was given to 
the poojari by the villagers. According to 
him, itis only the villagers who had con- 
tributed for the extensive repairs that were 
carried on in the temple such as providing 
verandah, constructing gopuram as well as 
compound walls. D. W. 2 Chengodan 
who is aged about 65 years has also stated 
in his evidence that the repairs of the temples 
were effected by the people belonging to the 
five villages and that the festivals were also 
celebrated by them. According to him, the 
plaintiffs were enjoying the income from the 
temples. He has denied the suggestion that 
the plaintiffs were spending money for white- 
washing the walls of the temples. D W. 
3 Palanisami has stated in his evidence 
that the villagers belonging to the four 
villages in Laddivadi have been collecting 
money and celebrating the annual festivals 
in the temples. Не further states that the 
expenses of the temples were incurred out of 
the said collections made by the villagers. 

D. W. 4 Velappan also states in his evi dence 
that the affairs of the temples have been 

administered only by the villagers and that 

itis the villagers who have been incurring 

expenses-towards festivals as well as effect- 
ing repairs in the temple and this they did 


214 
by collecting money from the people residing 
in the four villages. D W. 4 had pro- 
duced Exhibits B-1 to B-5 before the Deputy 
Commissioner, H. R. and C. E. They were 
given to him by Chengoda Goundar. The 
entries in these account books were written 
by oae Ramachandra Iyer. The said Rama- 
chandra Lyer is aot alive. In the accouat 
books relating to the years 1 258 to 1962, 
D. 4 has made eadorsements. D W., 
4 futher states that the plaintiffs have 
been leasing the lands and enjoying the same. 
They are getting about Rs. 300 per annum. 
With the said iacoms, four families аге 
maintained. Не nas denied the suggestion 
that out of the income trom tne lands, some 
portion of the same is spent for the temples. 
According to him, during festival seasons 
Pandarams were given dhoties and clothes, 
rice and money. In his cross-examination, 
D W. 4 has stated that it is only the 
villagers who give money for performing 
poojas in the temples. D. W. 4 is aged 
57 years. D. W. 4 also states that the 
vigraham in the temples as well as the pooja 
samans are all in the custody of the 
villagers. 


17. In the Madras Hindu Religious and 
Charitable Endowments Ast, 1960 (Madras 
Act ХИ of 959), the office of ‘hereditary 
trustee’, defined uader section 6 (11) іѕ as 
follows : 


“ ‘hereditary trustee’ means the trustee of 
areligious institution, the succession to 
whose office devolves by hereditary right 
or is reguiated by usage or is specifically 
provided for by the founder, so long as 
such scheme of succession is in force :”’ 


In this appeal, it is not in dispute that the 
plaintiffs are the hereditary poojaries of the 
temple. The property ia the instant case 
were given to the deity for pooja service and 
was not a personal grant to the ancestors of 
the plaintiffs burdened with pooja service 
to the dsity. Опа careful consideration of 
the entire evidence in this case, I find that 
the plaint ffs nave not established their case 
by acceptable evidence that they are the 
hereditary trustees of the temple. I hold 
that the olaiati(fs are not hereditary trustees 
of the temple, though they are hereditary 
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poojaries of the tenple. There is no merit 


іп the appeal. The appeal is dismissed. Hut 
there will be no order as to costs. 


R. S. Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


Praenr:—M. M. Ismail, CJ. and V. Ratnam, J. 


The State Transport Authority, Chepauk. 


Madras-9 .. Appellant* 
y. 
S. Chinnaraju .. Respondent. 


Motor Vehicles Act (IV of 1939), section 63, 
Tamil Nadu Motor Vehicles Rules (1940) and 
rule 163 (b) as amended іп 1978 and 1979 — 
Scope and effect of. 


Rule 163 (b) of the Tamil Nadu Motor 
Vehicles Rules, 1940, provides inter alia that. 
when the applicant to unable to produce the 
certificate of registration on the date of the 
application for a permit for the reason that 
heis not on that date in possession of a 
vehicle duly registered, or for some other 
reason, the Transport Authority or the 
Tribunal as the case may be shall grant him 
4 months’ time to be reckoned from the date 
of the receipt of the orders passed by them, on 
the application, to produce the certificate 
of registration of the vehicle before the 
Transport Authority which has to issue the 
permit in order that paiticulars of registra- 
tion mark may be entered in the permit. 
The grantee of a National permit was 
in the proceedings of the State Transport 
Authority dated 9th May, 1978, and received 
by the grantee on 13th May, 1978, stated that 
the grantee should produce the registration 
certificate of the vehicle within two months 
from the date of the receipt of the order. 
There was noreference in the order to any 
rule framed under the Motor Vehicles Act. 
eer een NE 

aW. A, No. 516 of 1979. 





10th January, 1989. 
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On 7th July, 1978, the grantee applied for 
extension of time. Acting under rule 163 (5) 
the Authority granted time up to 12th 
September, 1978, with arider that no further 
time would be granted. The grantee 
failed to produce the certificate within that 
time and applied for further extension. 
This was refused and the sanction already 
granted was revoked. In writ proceedings 
to quash the order, a single Judge allowed 
the petition holding inter alia that the 
original grant of extension for 2 months was 
ex gratia and that the statutory time limit of 
4 months prescribed under rule 163 (b) 
commenced only on 20th July, 1978, when 
the Authority expressly referred to 
that Rule. The correctness of the con- 
clusion was challenged on appeal, 


Held: Rule 163 (b) merely uses the expres- 
sion ‘four months’ time” and it does not say 
whether the said four months’ time should 
be given at a time orin aggregate on ditferent 
occasions by way of extending shorter time 
already granted. Wnen rule 163 (6): refers 
to four moaths’ time, it does поз say whe- 
ther that time should be granted at one 
instance or by way of subsequent extensions 
the aggregate periods totalling to four 
months, Whenever a Statuiory authority 
exercises any power and performs any fuac- 
tion, the said exercise and pertormance is 
relatable to the statutory provision which 
confers the power and authorises the exer- 
cise of function even though the proceedings 
themselves do not mention the particular 
Statutory provision. Consequently по 
inference can be drawn from the fact that in 
the proceedings dated 9th May, 1978, no 
reference was made to rule 163 (5) and that 
Such a reference was made only in the procee- 
dings dated 20th July, 1978. Even assuming 
for the sake of argumenis that under rule 
163 (b) the appellant was bound to give four 
mouths’ time oy his proceedings dated 9th 
May, 1978, itself and therefore his conduct 
in granting two months’ time by the said 
proceedings was illegal. 1t does not 
necessarily follow that the respondent with 
be entitled to a fresh four months’ time from 
20th July, 1978. [Paras. 6 and 7.) 


As to the contention that rule 163 (b) itself 
would not apply to the present case because 
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the permit granted by the Autho:ity was а 
national permit and there being no Central 
rule the grantee was not bound by the time- 
limit of 4 months as provided in rule 163 (5) 
a reading of sub-section (11) of section 63 
of the Motor Vehicles Act will make it clear 
that it dislodges the provisions of section 
63 (1) to the exteat to whicn under that sub- 
section the validity of.a permit granted 
by the Regional Transport Authority 
is confined to that region and the 
validity of a permit granted by 
the State Transport Authority is 
confined only to that State and provides that 
in respect of grant of the national permit, 
these barriers have been removed. Except 
to this extent, sub-section (11) does not 
displace all the other provisions of the Act 
or the rules applicable to the grant of per- 
mits by the authorities contemplated by the 
Act. Similarly, the rule contempiated by 
section 15 (b) (v) cannot have апу 
reference to the period fixed for the produc 

tion of the vehicle or the registration certifi- 
cate as the case may be. (Para. 12.. 


Appeal under clause 13 of the Letters 
Patent against the Order of Mr. -ustice 
V. Ramaswami, dated 28th February, 
1979 and made in the exercise of the 
Special Original Jurisdiction of the High 
Court in Writ Petition No 3909 of 1978 
presented under Article 226 of the Constitu- 
tion of Iadia to issue a writ of certiorarified, 
mandamus calling for the records in K. Dis. 
97116/B5/76 on the file of the State 
Transport Authority, Madras and after 
quashing the order dated 22nd September, 
1978, directing the respondents herein to 
extend the time by one month time enabling 
the petitioner herein to produce the records 
such as registration certificate, fitness 
certificate and the tax paid for the vehicle to 
be produced for the issue of a National permit 
to the petitioner therein. 


The Government Pleader, for Appell a nt. 
T. Chengalvarayan, for Respondent. 
The Judgment of the Court was delivered by 


Ismail, CJ. — This is an appeal against the 


judgment and order of V. Ramaswami, J., 


)16, 


dated 28th February, 
W. P. No. 3209 of 1978. 


2. Most of the facts are not in controversy. 
The respondent herein was the grantee of a 
National permit in the proceedings of the 
State Transport Authority, Madras, the 
appellant herein, dated 9th May, 1978. The 
proceedings communicated to the respondent 
herein stated that the grantee shall produce 
the registration certificate of the vehicle with 
valid fitness certificate and valid insurance 
certificate with current tax paid together 
with a remittance of Rs. 500 being the 
authorisation fee by way of crossed bank 
draft in favour of the appellant herein with- 
in two months from the date of the receip: 
of the order, which time could be extended 
specially for valid and adequate reasons on 
specific requests, failing which the sanction 
accorded was liable to be revoked. The said 
proceedings were received by the respondent 
herein on 13th Miy, 1978. The respondent 
remitted a sum of Rs. 500 being the authori- 
sation fee referred to above, before 13th 
July, 1978, the two months’ period referred 
to in the proceedings. However, he was not 
able to produce the vehicle within the two 
months! time. On 7th July, 1978, he applied 
to the appellant herein for extension of time 
and also stated that there was scarcity of 
Leyland lorries and that that was the reason 
why he was not able to produce the lorry. 
He also produced a letter from | Msssrs 
T. V. Sundaram lyengar and Sons Ltd., 
stating that the respondent had placed ап 
order for purchase of a lorry, that they 
could not comply with his request due to 
scarcity of vehicles and that they would be 
in a position to supply the same in the 
beginning of August, 1978. The appellant 
in his proceedings dated 2^th July, 1978, 
acting under Rule 163 (5) of the Motor 
Vehicles Rules, 940, granted tim? upto 12th 
September, 1978, with a rider that no further 
extension would be granted, The sigaifi- 
cance of the terminal date 12th Ssptember, 
1978 is that since the original proceedings 
dated 9th May, 1978, were received by 
the respondent en 13th May, 1978, the four 
months' time which he would have had would 
expire by 12th September, 1978. The respon- 
dent herein on llth September, 1978 filed 
another petition for extension of time for 
producing the vehicle, as he had to build up 


1979, allowing 
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the body on the chassis purchased by him on 
11th Sept: mber, 1978. On 22ad September, 

1978, the appellant rejected the said petition 
on the ground that he had no jurisdictioa 
to extend the time under rule 163 (5) beyond 
the period of four months and that the said 
period of four months from 13th May, 1978, 
expired on 13th September, 1?78. Не 
accordingly revoked the sanction already 
granted, Itis to quash the said order that 
the writ petition in question was filed by 
the respondent herein. 


3. The learned Jadge allowed the writ peti- 
tion on the ground that rule 163 (b) of the 
Tamil Nadu Motor Vehicles Rules authorised 
the permit- granting authority to give time 
upto four months, that it did not contem- 
plate the authority granting time for a 
period of less than four months, that only on 
20th July, 1978, the appellant herein referred 
to rule 163 (5) of the Rules in hie proceed- 
ings and in th» original order dated 9th 
May, 1978, there was no reference to rule 
163 (b) at all aad that consequently it mast 
be held that the tlme of two months granted 
by the proceedings dated 9th May, 1978, was 
only ex gratia and the statutory time-limit 
prescribed under rule 163 (b) commenced 
only from 20th July, 1978, when the appellant 
expressly referred to rule 163 (6). It is the 
correctness of this conclusion that is 
challenged in the present writ appeal filed by 
the State Transport Authority. 


4, The matter to bə considered in this 
appeal is the scope and effect of ru'e 163 
(b) of the Tamil Nadu Motor Vehicles Rules, 
1940 and whether tie order of the learned 
Judge is correct with reference thereto, 


5. Rule 163 (a) of the Rales states that no 
permit shall be issued until the registratiou 
mark of the vehicle to which it relates has 
been entered therein. | 


6. Rule 163 (b) consists of two paragraphs 
and the same after its amendments in 1978 
aud 1979 reads as follows : 


*:165 (b) when the applicant is unable to 
produce the certificate of registration on 
the date of his application for the permit, 
for the reason that he is noc on that date 
in possession of a vehicle duly registered, 
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ar for some other reason, the Transport 
Authority or the Tribunal, as the case may 
be, shall grant him four months' time to 
be, reckoned from the date of receipt of 
the orders passed by them on the appli- 
cation, to produce the certificate of regis- 
tration of the vehicle before the Transport 
Authority which has to issue the permit in 
order that particulars of registration mark 
may be entered in the permit. In cases 
where the State Transport Authority's 
order is stayed by the State Transport 
Appellate Tribunal and is subsequently 
vacated, the time for production of the 
registration certificate should be calculat- 
ed from the date of receipt of the erder 
of State Transport Appellate Tribunal 
confirming the Transport  Authority's 
order. If, however, the applicant acquir- 
ed the vehicles and is able to produce the 
certificate of registration thereof within the 
four months' timea llowed under this rule, 
the Transport Authority concerned shall 
issue the permit in respect of that vehicle, 
provided that in cases where the orders 
of the Transport Authority cr Tribunal 
for issue of permit are stayed by the High 
Court and the order of stay is vacated 
subsequently, the time for production of 
the records shall be calculated from the 
date of pronouncement of the order of the 
High Court vacating the stay. 


The acquisition of a vehicle in pursuance 
of an order sanctioning the permit shall be 
at the sole risk of the applicant as the 
order sanctioning the permit may be 
reversed on appeal or revision under the 
Motor Vehicles Act and Rules and such 
acquisition shall not be deemed to be a point 
in favour of the applicant while disposing 
of the appeal or revision. If any applicant 
fails to produce the certificate or registra- 
tion, together with current fitness certifi- 
cate, within the four months' time, the 
Transport Authority, or the Tribunal, as 
the case may be, shall revoke its sanction : 


Provided that in the case of permits for 
tourist vehicles, the time for production of 
certificate of registration of the vehicle 
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shall be six months reckoned from the 
date of receipt of orders passed on the 
application to produce the certificate of 
registration of the vehicle before the 
Transport Authority”. 


It ів true that rule 163 (b) merely uses the 
expression “four months’ time" and it does 
not say whether the said four months’ time 
should be given ata time or in aggregate 
on different occasions by way of extend- 
ing the shorter time already granted 
Mr. T. Chengalvaroyan, learned counsel 
for the respondent, sought to support the 
conclusion of the learned Judge by point- 
ing out that the rule merely talks of four 
months' time being granted at the first 
instance itself and that it does not refer to 
any aggregate period amounting to four 
months which alone will contemplate the 
grant of a shorter period than four months 
and the subsequent extension thereof once 
or more than once, We are unable to 
accept this argument. When rule 163 (b) 
refers to four months’ time, it does 
not say whether that time should be granted 
at опе instance or by way of subsequent 
extensions, the aggregate periods totalling to 
four months, In such a context, we are un- 
able to agree with the learned Judge as well 
as the learned counsel for the respondent 
that simply because the appeilan' 
on 9th May, 1978, gave only two monthst 
time, he was not exercising his powers under 
rule 163 (6) and that he was granting that 
time ex gratia. Further, it is well-settled that 
whenever a statutory authority exercises any 
power and performs any function, the said 
exercise and performance is relatable to the 
Statutory provisions which confers the power 
and authorises the exercise of the function, 
even though the proceedings themselves do 
not mention the particular statutory provi- 
sion. Consequently, no inference can be 
drawn from the fact that in the proceedings 
dated 9th May, 1978, no reference was made 
to rule 163 (b) and that sucha reference was 
made only in the proceedings dated 20th 
July, 1978. Apart from that, we are unable 
to appreciate the finding of the learned 
Judge that there can be any ex gratia grant 
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oftime by a statutory authority like the 
appellant herein. 


7. Even assuming for the sake of arguments 
that under rule 163 (6) the appellant was 
bound to give four months’ time by his 
proceedings dated 9th May, 1978, itself and 
therefore his conduct in ‘granting two 
months’ time by the said proceedings was 
illegal, it does not necessarily follow that 
the respondent will.be entitled toa fresh 
four months’ period from 20th July, 1978. 
However if according to the respondent, the 
action of the appellant on 9th May, 1978, 
granting two months' time was illegal and 
he was entitled to four months’ time from 
the date of the receipt of the proceedings on 
13th May, 1978, all that he can contend is 
that he had a right to claim a period of 
four months from 13th May, 1978, without 
being under an obligation to apply for 
extension of time on the expiry of two 
months, Evenif that position is accepted, 
‘the appellant had not produced the vehicle 
and the registration certificate within the 
four months’ time from 13th May, 1978, and 
therefore the respondent will not be entitled 
to any further extension of time and conse- 
quently the appellant had no alternative 
but to revoke the sanction. 


8. Mr. Chengalvaroyan, learned counsel 
for the respondent, sought to argue that 
the provision for revocation of sanction 
occurs only in the last sentence of the second 
para. in rule 163 (b) and that therefore the 
rule must be taken to have contemplated the 
reckoning of the period of four months from 
the date of the disposal of the appeal by 
the Appellate Tribunal and not from the 
date of the receipt of the proceedings of the 
original authority, namely, the appellant 
herein. Having regard to the very detailed 
provisions in rule 163 (b) providing for all 
possible contingencies and in view of the 
categorical expression contained in the open- 
ing of rule 163 (b) that the said four 
months’ time should be reckoned from the 
date of the receipt of the orders passed, we 
cannot accept the argument of the learned 
counsel for the respondent. 


9. The learned counsel for the respondent 
then contended that rule 163 (5) itself did 
not apply to the present case, because the 
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permit granted by the appellant in favour of 
the respondent was a national permit and 
with reference to such a national permit, 
section 63 (15) of the Motor Vehicles Act, 
1939, contemplated the Central Government 
framing rules, that the Central Goverament 
have not framed any such rules and that 
therefore the appellant was not bound by 
any time-limit of four months, as provided 
in rule 163 (b). We are unable to accept 
this argument either. It is true that such a 
contention was put forward by the respon- 
dent in the affidavit filed in support of the 
writ petition; but the learned Judge, since 
he allowed the writ petition on another 
ground, did not go into the same. Conse- 
quently, we have to examine this contention. 


10. Section 63 (1) of the Motor Vehicles 
Act states : 


**63 (1). Except as may be otherwise prese 
cribed, a permit granted by the Regional 
Transport Authority of any one region 
shall not be valid in any other 
region, unless the permit has been counter- 
sigaed by the Regional Transport Autho- 
rity of that other region, and a permit 
granted ia any one State shall not be 
valid in any other State unless counter- 
signed by the State Transport Authority of 
that other State or by the Regional Trans- 
port Authority concerned’’. 


There are two provisos to this section, 
which it is unnecessary to refer to for the 
purpose of this case. Sub-section (11) was 
introduced into this section by the amending 
Act XXVI of 1976. That sub-section reads 
as follows : 


*63 (11), Notwithstanding anything con- 
tained in sub-section (1), but, subject to 
the rules that may be made by the 
Central Government under sub-section 
(15), the appropriate authority may, for 
the purpose of encouraging long distance 
inter State Road Transport, grant to the 
public carriers in a State such number of 
national permits as the Central Govern- 
ment may specify in this behalf in relation 
to that State and the provisions of secs 
tions 54, 55, 56, 57, 58, 59, 59-A, 60, 61 and 
64 shall, as far as may be, apply to or in 
relation to the grant of national permits . 


I) STATE TRANSPORT AUTHORITY У. CHINNARAJU (Ismail, CJ.) 


Provided that the number of national pet- 
mits specified for a State shall not be 
varied or modified except after consulta- 
tion with the concerned State Governa 
ment", 


There is an Explanation to this sub-section 
which, among others, defined the expression 
'national permit' as meaning a permit 
granted by the appropriate authority to a 
public carrier authorising him to operate as 
a public carrier throughout the territory of 
India or in such contiguous States, not 
‘being less than five in number (including 
the State in which the permit is issued), as 
may be specified in such permit in accor- 
dance with the choice indicated by' the 
public earrier to whom such permit is 
granted, 


11. The Central Act XXVII of 1977 amend- 
ed the above provision by substituting the 
expression, “grant in а State, national per- 
mits to the owners of motor vehicles who 
use, or intend to use, such vehicles for the 
carriage of goods for hire or reward, in 
respect of such number of motor vehicles” 
for the expression ''grant to public carriers 
in a State sich number of national permits" 
occurring in sub-section (11) and by substitu- 
ting the expressions “‘to the owner of a 
motor vehicle authorising him to operate as 
a public carrier" and ‘‘indicated by such 
owner” respectively for the expressions ** to 
a public carrier authorising him to operate 
as a public carrier" and ‘‘indicated by the 
public carrier" occurring in the Explanation 
to sub-section (11). 


12. Sub-section (15) of section 63, asintro- 
duced by Act XXVI of 1976 reads as follows: 


**15 (a). The Central Government may make 
rules for carryiag out the provisions of 
sub-section (11). 


(b) In particular, and without prejudice 
to the generality of the foregoing power, 
such rules may provide for all or any of 
the following matters, namely:— 


(i) theauthorisation fee payable for the 
issue of a national permit ; 
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(ii) thefixation of the laden weight of 
the motor vehicle ; 


(Hi) the distinguishing particulars ог 
marks to be carried or exhibited in or on 
the motor vehicle; 


(iv) the colour or colours in which the 
motor vehicle is to be painted ; 


(v) any matter, not specified in this Act. 
wbich shall be borne in mind by the 
appropriate authority in granting of 
national permit”, 


The contention of Mr. T. Chengalvaroyan 
is that sub-section (11) of section 63 has to 
be read with sub-section (15) (b) (v) 
of section 63 of the Act, and if so 
read, it will be clear that it is the 
Central Government which could make a 
rule prescribing the period within which the 
registration certificate and the vehicle should 
be produced and that the Central Govern- 
ment not having made any such rule, Rule 
163 (6) as such has no application. We are 
unable to accept this argument. А reading 
of sub-section (11) of section 63 will make 
if clear that it dislodges the provisions of 
section 63 (1) to the extent to which under 
that sub section the validity of a permit 
granted by the Regional Transport Autho- 
rity is confined to that region and the vali 
dity of a permit granted by the State Trans. 
port Authority is confined only to that 
State and provides that in respect of grant 
of a national permit, these barriers have 
been removed. Except to this extent, sub 
section (11) does net displace all the other 
provisions of the Act or the rules applicable 
tothe grant of permíts by the authorities 
contemplated by the Act. similarly, the 
rule contemplated by sub-section (15) (5) (и) 
of section 63 cannot have any reference to 
the period fixed for the production of the 
vehicle or the registration certificate as she 
case may be. Hence we are of the opinion 
that the contention of the learned counsel 
for the respondent that it is only the rule 
that may be made by the Central Govern- 
ment under seciion 63 (15) (b) (у) shat will 
govern the case of the respondent and рої 
des 163 (5), which is very general in terms, 
ails. 
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13, Under these circumstances, we allow 
the writ appeal, set aside the order of the 
learned Judge and dismiss the writ petition 
filed by the respondent herein. There will 
be no order as to costs. 


14. It goes without saying that if the res- 
pondent herein, who had obtained a vehicle 
and who was ready to produce the same, 
though after the expiry of the period of four 
months from 13th May, 1978, applies for a 
permit, certainly the same will have to be 
considered taking into account the peculiar 
facts of his case and the fact that it was not 
the respondent whe was responsible for not 
being able to produce the vehicle within the 
period of four months as contemplated by 
rule 163 (6) of the Rules. | 


R. 5. 
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Writ appeal allowed. 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


PRESENT :—5, Suryamurthy, J. 


The Tamil Nadu Wakf Board, by its Secre- 
tary having its office at No. 4, Santhome 
High Road, Madras-4 Appellant* 


y. 
Dawood Bi ... Respondent. 


Wakf Act (XXIX of 1954), sections 15 (2) (h), 
(i) and (o) and 57 (3) —Scope and applicabi- 
lit y. 


Section 15 (2) (А), (i) and (o) of the Wakf 
Act empowers the Wakf Board to take 
measures for the recovery of Jost property 
of any wakf, institute and defend suits and 
proceedings in a Court of law relating to the 
wakf, and generally do all such acts as may 
be necessary for the duecontrol, maintenance 
and administration of wakfs. This section 
applies to all wakfs and therefore the suit is 
maintainable whether the suit property 
belonged “F” Durga wakf or “J” Durga 
wakf. [Para. 7.] 
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The period of one month prescribed in sub- 
section (3) of section 57 of the Act is appli- 
cable only to an application under section 57 
(3). This isa summary remedy available to 
the Wakf Board. This summary remedy 
does not bar the plaintiff from instituting a 
suit for declaration of title and recovery of 
possession at any time before the title of 
the wakf to the property is extinguished by 
adverse possession and enjoyment by the 
party in possession. [Para. 9.] 


Appeal against the decree of the Court of 
the Sudordinate Judge, Tiruchirapalli, dated 
6th Novermber, 1976 and passed in Appeal 
Suit No. 196 of 1976, preferred against the 
the decree of the Court of the District 
Munsif, Tiruchirapalli, in Original Suit 
No. 1676 of 1973. 


A. A. S. Mustafa, for Appellant. . 
S. Thiagarajan, for Respondent. 
The Court delivered the following 


JWDGMENT. — This is a second appeal against 
the learned Third Additional Subordinate 
Judge of Tiruchirapalli, allowing A. 5. 
No. 196 of 1976 and reversing the judgmeut 
and decree of the learned Third Additional 
District Munsif, Tiruchirapalli in О, S, 
No. 1676 of 1973. The suit was instituted 
by the appellant (Tamil Nadu Wakf Board, 
by its Secretary) for a declaration of title and 
recovery of possession of an extent of 9* Х 17! 
comprised in Door No. 26 situate in ward 
No. 4 Block No.2 T. S. No. 44 in Tennur 
Village, Tiruchirapalli Taluk, on the allega- 
tion that the property belongs to the wakf 
known as Fathahulliah Saheb Dargah Wakf 
alias Zainullbideen Aulia Dargah, Tennur, 
Tiruchy, and was wrongfully alienated 
by the muthavalli. 


2. The defendant contended that the pro- 
perty is nota wakf property and that the 
suit is barred by limitation. 


3. The learned District Munsif decreed the 
suit with costs as prayed for. The learned 
Third Additional Subordinate Judge, 
Tiruchirapalli, however, came to the conclu- 
sion that the name of the Dargah mentioned 
in Exhibit B-1 in different from the name 
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Of the wakf mentioned in the plaint, that 
no document has been produced by the 
plaintiff to corroborate the evidence of 
P. W. 1 that the wakf to which the suit 
property belongs is known as Fathahullah 
Saheb Saheb Dargah Wakf alias Zainulab- 
deen Aulia Dargah, Tennur, Tiruchy, that 
the description of the property in the pro- 
forma Exhibit A-1 is different from the 
description of the suit property, that no 
doubt the sale certificate issued in favour of 
the defendant, viz., Exhibit B-1 proves that 
the property comprised in T. S. No. 44, viz., 
the suit property, belonged to Hazarath 
Jainulabdeen Aulia Dargah at Thennur, and 
that nevertheless that suit is liable to be 
dismissed because the suit property does 
not belong to the plaint mentioned wakf, 
though the plaintiff wakf Board has juris- 
diction over the properties of the Dargah, 
evidently meaning of all Dargahs. 


4. 'This appeal has been admitted ona 
question of law formulated thus: Whethe 
the dismissal of thesuit by the first appellate 
Court is wrong on its own finding that the 
suit property is a wakf property? 


5. This question of law hasto be answered 
in favour of the appellant. It is seen from 
Exhibit B-1, the sale certificate issued in 
favour of the predecessor-in-title of the 
defendant, that О, S. No. 1004 of 1963 was 
filed against Hazarath Jainullabdin Аша 
Dargah at Thennur by its hereditary trustee, 
the second defendant in that case, and 
Farzullakhan Samoji Sahib, son of Muzzaffar 
Hussain Khanpat Otha Gopuram Pallivasal 
High Road, Thennur, and a decree was 
obtained, and that in  pursuance of the 
decree, E. P. No. 1326 of 1964 was filed and 
after obtaining the permission of the Court, 
the property was purchased by the decree- 
holder himself. This property in T. S. 
No. 44 is the subject matter of the 
suit. In the pro forma, Exhibit A-1, this 
very same Farzullah Khan Samoji, son of 
Mussaffar Hussain Samoji is mentioned as 
the muthavalli of Sha  Farzullah Sha 
Khaddari Mosque-Wakf. This is the wakf 
mentioned in the plaint as Fathahullah 
Saheb Dargah Wakr alias Zainulabdeen Aulia 
Dargah, It matters not whether the property 
belongs to Fatahullah Sahed Dargah Wakf 
or Zainullabdeen Aulia- Dargah, because the 
plaintiff has instituted the suit on behalf of 


‚15 preposterous because the 
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both, though equating the one with the 
other. Even assuming that they are two 
different Dargahs, the suit is maintainable, 
because it is alleged in the plaint that the 
property belongs to Zainulabdeem Аша 
Darga. 


6. The learned counsel for the respondent 
put forward a very startling contention that 
Zainulabdeen Aulia Dargah is different from 
Hazarath Jainulabdin Aulia Dargah referred 
toin Exhibit B-1. Hazarath is a term of 
reverence prefixed to the proper name and, 
therefore there is no doubt about the fact 
that Hazarath Jainulbdeen Aulia Dargah at 
Thennur is the same as Zainulabdeen Aulia 
Dargah at Thennur. The learned Subordinate 
Judge also has fallen into the same error of 
thinking that the name of the Dargah 
mentioned in Exhibit B.-1, viz., Hazarath 
Jainulabdin Aalia Durgah mentioned in 
Exhibit В.-1, viz., Hazarath Zainulalbdin 
Aulia Dargah at Thennur is different from 
the name of the wakf mentioned in the 
plaint, viz.. Zainulabdeen Аша Dargah 
Tennur, Tiruchy. 


7. Section 15 (2) (л) and (o) of the Wakf Act 
empowers the Wakf Board to take measures 
for the recovery of lost properties of any 
wakf, to institute and defend suits and 
proceeding in a Court of law relating to 
Wakfs, and generally do all such acts as may 
be necessary for the due control, maintenance 
and administration of wakfs. This section 
applies to all wakfs, and, therefore, the suit 
is maintainable whether the property belongs 
to Fathahullah Saheb Dargah Wakf or 
Zainulabdeen Aulia Dargah. 


8. The defendants had contended that the 
suit is barred by limitation. This contention 
defendant’s 
predecessor-in-title had taken possession of 
the suit property only in pursuance of 
Exhibit B.-1 dated 17th October, 1976, and 
thissuit has been instituted within twelve 
years from the date of Exhibit B.-1. 


9. The learned counsel for the respondent 
contends that by reason of section 57 (3) of 
the Wakfs Act, the suit is barred. Section 
57 read as follows : 


*(1) In every suit or proceedings relating 
to a title to wakf property or the right o$ 
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a mutawalli, the Court shall issue notice 
to the Board at the cost of the party 
instituting such suit or proceeding. 


(2) Whenever any wakf property is noti- 
fied for sale in execution of a decree of a 
civil Court, or for the recovery of any 
revenue, cess, rates, or taxes due to the 
Government or any local authority, notice 
shall be given to the Board by the Court, 
Collector or other person under whose 
order the sale is notified. 


(3) In the absence of a notice under sub- 
section (1), any decree or order passed in 
the suit or proceeding shall be declared 
void, if the Board, within one month of 
its: coming to know of such suit or 
proceeding, applies to the Court in this 
behalf.” 


The period of one month prescribed in sub- 
section (3) of section 57 of the Act is appli- 
cable only to an application under section 57 
(3). This summary remedy does not bar the 
plaintiff from instituting a suit for declara- 
tion of title and reeovery of possession at any 
time before the title of the wakf to the pro- 
perty is extinguished by adverse possession 
and enjoyment by the party in possession. 
Therefore, there is no substance in the con- 
tention of the defendant that the suit is 
barred by limitation. 


10. Hence, this second appeal is allowed, 
the judgment and decree of the learned 
Subordinate Judge jn A. S. No. 196 of 1976 
are set aside, and the judgment and decree 
of the learned District Munsif in O. S. No. 
1676 of 1973 are restored, and the suit is 
decreed as prayed for with costs throughout 


R. S. ———— . Second appeal allowed. 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


PnaESENT:— M. M. Ismail, CJ and 
V. Ratnam, J. 


Kuppuraj Appellant" 


V. 


K. Arjunan and others . Respondents. 


Limitation Act (XXXVI of 1963), 4rticle 67 
— Applicability — Suit for partition — No 
plea that suit should have been filed as one for 
recovery of possession — Landlord and tenant 
— Tenant claiming title by adverse possession 
— Non-payment of rent regularly not 
enabling tenant to claim title by prescription. 


To a suit for partition valued under section 
37 of the Court fees Act, 1955 for the pur- 
pose of court-fee and jurisdiction Article 67 
of the Limitation" Act has no application 

{Раға. 5] 


A tenant cannot claim title to the demised 
property by adverse possession, unless he 
surrenders possession of the property to the 
landlord. Mere failure on the part of the 
tenant to pay rent regularly to the landlord 
cannot clothe him with a right to claim 
title by prescription. After all, a claim of 
title by prescription is one of animus, and 
there must have been some overt act on the 
part of the tenant that he intends to claim 
title in himself hostile to the title of the 
lessor. | [Para. 6]. 


Appeal under clause 15 of the Letters Patent 
against the Judgment and decree dated 21st 
218$ November, 1975 of Mr. Justice 
Sethuraman and made in S. A No. 136 of 
1973 preferred to the High Court against the 
Judgment and decree dated 31st October, 
1972 of the Court of the Subordinate Judge, 
Coimbatore and madein A. S. No. 115 of 


` 1972. (О. S. No. 1190 of 1969 Additional 


District Munsiff Court, Coimbatore). 


K. Sarvabhauman and T. R. Mani, for 
Appellant. 


D. Raju and M. Venkatachalapatht, -for 
Respondents. 


ee qu ToU end 
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I) KUPPUSRAJ v, ARJUBAN (Ismail, CJ.) 223 


The Judgment of the Court was delivered by 


Ismail, C J., —'This is an appeal, against the 
Judgment and decree of Sethuraman, J., 


dated 21st November, 1975, rendered in S. A 
No. 136 of 1973. The suit property admit- 
tedly belonged to one Muthayya Udayar, 
who had two sons, by name, Ramaswami and 
Marudachalam. Ramaswami died long ago 
and his son Mariappan, the first defendant 
in the suit, and Marudachalam entered into 
a partition on 10th May, 1939, under which 
each of them got a half share in the suit pro- 
perty. The half share of the property allot- 
ted to Marudachalam was alleged to have 
been leased in favour of the first defendant 
under Exhibit А-2 dated 10th May, 1939, 
i. e., the same day as the date of the parti- 
tion. On 9th April, 1969, the first defen- 
dant sold, not only his half share in the suit 
property, but also, the other half share of 
Marudachalam, for a consideration of 
Rs. 7,200 in favour of the second defendant. 
The plaintiff and the third defendant are the 
sons of Marudachalam. The plaintiff filed 
the present suit for partition and separate 
possession of 1/4 share in the suit property, 
viz., a half share in Marudachala’s share of 
the suit property, the other half going to the 
third defendant, on the ground that the first 
defendant had no right to alienate the pro- 
perty belonging to Marudachalam. 


2. A written statement was filed only by 
the second defendant, the first defendant and 
the third defendant not contesting the suit. 
According to the second defendant, 
Marudachalam had, during his life time, 
sold his half share of the suit property to 
the first defendant for a sum of Rs. 75, that 
the first defendant had thus become the 
absolute owner of the entire property and 
therefore the first defendant was entitled to 
execute the conveyance validly in favour of 
the second defendant. The second defen- 
dant also put forward a plea that the suit 
was barred by limitation. 


3. On the basis of these pleadings the trial 
Court first framed issues and then recast 
them as follows t 


1. Whether the deed of lease dated 10th 
: Мау, 1939, is true, valid and admissible in 
evidence, 


2. Whether the oral sale pleaded by the 
second defendant is true ? 


3. Whether the sale in favour of the 
second defendant dated 9th April, 1969 is 
true, valid and binding on the plaintiff ? 


4. Whether the suit is in time ? 


5. Whether the second defendant has per- 
fected title by adverse possession ? 


6. To what relief is the plaintiff entitled ? 


The trial Court by its judgment and 
decree dated 22nd February, 1971, held 
that Exhibit A-2 being unregistered 
was not admissible in evidence, and that 
the second defendant had not proved 
that he had perfected title by advers2 posses- 
sion, and consequently decreed the suit for 
partition and separate possession of the 
plaintiff?s 1 share. The appeal preferred 
by the second defendant to the Court of the 
Subordinate Judge of Coimbatore was dis- 
missed. It was thereafter that the second 
defendant preferred the second appeal to 
this Court, referred to above. The learned 
Judge in his judgment points out : 


‘The only point urged by him (learned 
counsel for the second defendant) in his 
appeal was that the present suit was 
barred by limitation under Article 67 of 
the Limitation Act." 


The learned Judge held that Exhibit А-2, 
though unregistered could be looked into for 
a collateral purpose, namely, as to when the 
lease determined, that in this case the 
lease determined on 10th May, 1940, that 
consequently under Article 67 of the schedule 
to the Limitation Act of 1963, the suit 
should bave been instituted by May, 1952, 
and that therefore the suit having been 
actually instituted in 1969 was barred by 
limitation. Hence the learned Judge dis- 
missed the suit instituted by the plaintiff, on 
this sole ground, namely, bar of limitation 
under Article 67 of the schedule to the 
Limitation Act. It is the correctness of this 
conclusion that is challenged in the present 
Letters Patent appeal, with the leave of the 
learned Judge. 


4. We are clearly of the opinion that the 
conclusion of the learned Judge is erroneous. 
Article 67 of the schedule to the Limitation 
Act of 1963 reads as follows i 
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Time from which period 
begins to run. 





Description o Period of 
Suit, | Limitation 
67. By a landlord | 
to recover Twelve 
possession years. 


from a tenant. 


a O o 5i) 


Consequently the said article can apply only 
when the landlord files a suit for recovery of 
possession of the property from the tenant. 
As we pointed out already, the present is 
nota suit by a landlord for recovery of 
possession of the property from the tenant, 
but is one for partition and separate posses- 
sion of the plaintiff’s 1/4 share. As a 
matter of fact, the suit has been valued 
under section 37 (1) of the Tamil Nadu 
Court-fees and Suits Valuation Act, 1955. 
It is not even the case of the second defen- 
dant that the suit filed as one for partition 
was not maintainable and that the suit 
should have been filed as one for recovery 
of possession and relevant Court-fee should 
have been paid. Under these circumstances, 
the suit being one for partition valued under 
section 37 of the Court-fees Act, 1955, for 
the purpose of Court-fee and jurisdiction, 
Article 67 of the schedule to the Limitation 
Act of 1963, referred to above, can have 
no application. Consequently the learned 
Judge is in error. 


6. Even apart from this, we have to con- 
sider the question whether the suit can be 
said to be barred by limitation. As we 
pointed out already, the only ground urged 
by the second defendant was that the first 
defendant was a lessee of the suit property 
from  Marudachalam, that the lease 
commenced in 1939, that the lease determined 
in 1940, that the tenant had not paid any 
rent and that neither Marudachalam nor the 
plaintiff nor the third defendant collected 
any rent. We are of the opinion that the 
tenant cannot claim title to the demised 
property by adverse possession, unless he 
surrenders possession of the property to the 
landlord. Mere failure on the part of the 
tenant to pay rent regularly to the landlord 
cannot clothe him with a right to claim title 
by prescription. After all, a claim of title 


When the tenaney is 
determined. 


by prescription is one of animus, and there 
must have been some overt act on the part 
of the tenant that he intends to claim title 
in himself hostile to the title of the lessor. 
No such case has been put forward or proved 
in this case, and, therefore, even indepen- 
dently of Article 67 of the schedule to the 
Limitation Act, 1963, adverse possession 
cannot be said to have been established in 
the present case, On this ground also the 
suit instituted by the plaintiff eannot be 
dismissed. 


6. Consequently the appeal is allowed, the 
judgment and decree of Sethuraman, J., 
dated 21st November, 1975, in S. A; No. 136 
of 1973 are set aside, and the said second 


appeal will stand dismissed, There will be 


no order as to costs. 


8, J. Appeal allowed, 


I]: VEDAPATASALA TRUST SOORAMANGALAM Y. STATE OF TAMIL NADU 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. ' 


PRESENT; —M. M, Ismail C J., апа R, Sengettu- 
уе[ан, J. 


Vedapatasala Trust, Sooramangalam, by 
Trustee S, Guruswami Iyer and others 


. JPetitioners* 
A | 


The State of Tamil Nadu represented by the 
Collector of Thanjavur and others 


we Respondents. 


Tamil Nadu Land Reforms (Fixation of 
Ceiling on Land) Act (LVIII of 1961), section 
2 (D (1) — Trusts created for running 
Vedapatasala — Religious trust of public 
nature —Provisions of the Act will not apply. 


À common question was raised in these Civil 
Revision Petitions, namely, whether the 
public trusts involved in running a 
Vedapatasala would come within the scope 
of section 2 of the Tamil Nadu Land Reforms 
(Fixation of Ceiling on Land) Act, 1961. 
The imparting of instructions in Vedas and 
Agamas is certainly of a religious nature. 
Therefore, whenever a trust which is ofa 
public nature provides for the imparting of 
instructions in Vedas and Agamas, certainly, 
that will be a religious trust of a public 
nature and imparting of instructions in 
Vedas and Agamas cannot be anything other 
than of religious nature. The trusts in all 
these cases will constitute religious trust ofa 
public, nature, because the trusts are running 
Veda Patasalas for imparting instructions in 
Vedas ahd Agamas. [Para. 8.] 


Sub-section (3) of section 2 of the Tamil 
Nadu Land Reforms (Fixation of Ceiling on 
Land) Act, clearly points out that where a 
public trust has been created both for a public 
purpose of areligious nature and for any other 
public purpose or the income from a 
public trust in existence on the date of the 


C. R. P. Nos. (012 and 1453 of 1976 


а 
and 146, 532 and 804 of 1979. 
12th November, 1980. 


M. L. J. 29 


225 


commencement of the Actis appropriated 

both for puolic purpose ofa religious nature 
as also for any other public purpose, such 
public trust shall be deemed to bea religious 
trust of a public nature. Consequently 
with regard to all these trusts on the basis of 
section 2 (1) (/7) read with section 2 (3) of the 
Act, the provisions contained in the Act will 
not apply. [ Para. 9.) 


Cases referred to :— 


Muthuswami v. Muthian, (1975) T. L. N. 7, 
321; Annamalai Chettiar v. Solaiyappa 
Chettiar, (1935) 69 M. L. J. 274: 42 L. W. 
505: A. I. R. 1935 Mad. 983; 4. K. Vavalleev- 
vai Maricair v. The State of Tamil Nadu, 
(1979) 2 M. L. J. 121 : 92 L. W, 261. 


Petitions under section 83 of the Tamil Nadu 
Act LVIII of 1961 as amended by Act XXXVII 
of 1972, praying the High Court to revise the 
orders of the (1) land Tribunal (Sub Court) 
Nagapattinam dated 6th October, 1975 in 
C. M A. (L. Т.) No. 3 of 1975 (Master 
Register I Case No. 26 1/ Trust — TRP 
Authorised Officer (Land Reforms) 
Nagapattinam in C. R. P. No. 1012 of 1976) 


2. Land Tribunal (Sub Court) Nagapattinam 
dated 27th March, 1976 in C. M. А (L.T.A.) 
No. 6 of 1976 (M.R.I. 11p/ Trust A.3, Autho- 
rised Officer (Land Reforms) Nagapattinam 
(In C. R. P, No, 1453 of 1976). 


3. Land Tribuna! (Sub Court) Kumbakonam 
dated 7th November, 1978 in C. M. A. No. 23 
of 1978 (M.R.I.1 (В) /Trust /KBK Additional 
Authorised Officer (Land Reforms) Thanjavur 
(In C.R.P. No. 146 of 1979). 


4. Land Tribunal (SubCourt) Kumbakonam 
dated 7th November, 1978 and passed in 
C.M.A. No. 82 of 1977 (M.R. I. 12k/ Trust/ 
KBK/ Additional Authorised Officer 
(Land Reforms) Thanjavur (In C. R. P: 
No, 532/790 and 


5. Land Tribunal (Sub Court) Kumbakonam 
dated 15th December, 1978 in C. M. A. No. 8 
of 1978 (M. R. I. 2/1/ Trust /KBK/ Addl. 
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uthorised Officer (band Reforms) Thanjavur 
Mannargudi) (in C. R. P. No. 804 of 1979) 
respectively. 


The С. В. P. No. 1012 of 1976, having been 
posted for hearing before Mr. Justice 
Ratnavel Pandian on Tuesday 24th April, 
1979 (in his Lordships Chamber) and upon 
hearing the arguments of 


Т. R. Ramachandran, for T. R. Rajagopalan | 


and T. R. Rajaraman, for Petitioner. 


The Government  Pleader on behalf of 


Respondent. 
The Court made the following 


OnDER:— The revision = petitioner Бу 
this revision challenges the order passed 
in C. M. A.( L. T.) No. 3 of 1975 on 
the file of the Land Tribunal at Nagapatti- 
nam mainly raising the contention' that a 
Vedapatasala isa public religious trust as 
defined ia Tamil Nadu Act No. LVIII of 1961 
as amended by Act. No. XXXVII o? 1972 and 
hence the provisions of the said Act are 
not applicable to a Vedapatasala. The 
learned Government  Pleader .resists the 
above contention placing reliance on the 
decision of this Court in Muthuswami v. 
Muthiah! rendered by a Division Bench of 
this Court consisting of Veeraswami C J. 
and Natarajan, J., holdiag that a Vedapata- 
sala is not a public religious institution 
while examining the provisions of Tamil 
Nadu Act XXVI of 1963. 


2. Mr. T. R. Ramachandran appearing for the 
petitioner, submits that the attention of the 
said Division Bench was not drawn to a 
decision rendered by Venkatasubba Rao, J. 
in Annamalai Chettiar and others v. Solai- 
yappa Chettiar and another? .wherein the 
learned Judge while examining the question 
whether a Vedapatasala is a public religious 
trust or not, has made the following obser- 


vations : 


“That if the object of the trust were the 
renovation of the temple and nothing more, 
then the trust would in that event be a 





. (1975) Т.І N. J. 321. 
2: (1933) 69 M. L. J. 274 : 42L. W, 505 : A. I. R. 


1935 Mad. 938. 
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religious endowment under the local Act, 
can admit of no doubt, for the renovating 
of a temple would clearly be the perfor- 
mance of a charity in connection with that 
temple, But what is the effect of combin- 
ing with that purpose, the maintaining 
of a Vedapatasala which it must be 
observed, is not connected with any 
temple? Under the Act, it is of the essence 
of a religious endowment that it should be 
so connected and as this requisite is want- 
ing the fund to the extent to which it is 
devoted to this purpose, cannot be held to 
be a religious endowment. Although it is 
not a religious endowment under the Act, 
the object is nevertheless not temporal or 
secular in character as the plaintiff con- 
tends, butis of religious nature under 
section: 92, Civil Procedure Code. The 
object of maintaining a Vedapatasala is not 
to promote knowledge in general but spiri- 
tual knowledge; in other words, its pur- 
pose is the advancement of religion. 
Under the English decisions gifts for the 
maintenance of institutions, such as the 
society for the propagation of the gospel 
or the promotion of Christion knowledge 
are gifts for religious purposes and hence 
are charitable for all religious trusts are in 
a sense charitable although the converse of 
this proposition does not hold good. 
A Vedapatasala is akin to the inpstitu- 
tions mentioned above as its purpose is the 
promoting of the knowledge of the Vedas”. 


In view of the importance of the question 
involved in this revision petition, I consider 
that it would be better if the matter is heard 
bya Bench so that an authoritative pro- 
nouncement can be got. Incidentaly I may 
point out that a number of revision petitions 
raising the same question are admitted and 
pending. 


3. Accordingly the papers shall be placed 
before my Lord the Chief Justice for posting 
this matter before a Bench. 


T. R. Ramachandran for T. R. Rajagopalan, 
and T. R. Rajaraman, for Petitioner (in C.R;P. 
No. 10 of 1976). 


К. G. Rajan for Petitioner (In C.R.P No. 
1435 of 1976,) 


П VEDAPATASALA TRUST SGORAMANGALAM у, STATE OF TAMIL NADU (Ismail CJ.) 


B. Rajagopalan for, Petitioner (In C.R. P. 
Nos. 146, 532 804 of 1979.) 


Advocate General for Respondent, 
The Order of the Court was made by 


Ismail, CJ.— One of these cases has been 
referred to a Bench by Ratnavel Pandian, J-. 


6. All these Civil Revision Petitions filed 
under section 83 of the Tamil Nadu Act 
ТҮШ of 1961 read with section 115 of the 
Code of Civil Procedure raise a common 
question namely, whether the public trusts 
involved in these Civil Revision Petitions 
running the VedapataSalas would come 
within the scope of section 2 of the Tamil 
Nadu Land Reforms (Fixation of Ceiling on 
Land) Act, 1961. Tamil Nadu Act LVIII 
of 1961 hereinafter referred to as the Act. 
Before we refer to the relevant statutory 
provisions, we shall refer to the findings of 
the Authorised Officer (Land Reforms) and 
the Land Tribunal on appeal. In C. R., P. 
No. 1012 of 1976 the Tribunal has found as 
a fact that the trustin question was couduct- 
ing Vedapatasala and the trust itself was 
known as Vedapatasala trust Sooraman- 
galam. We sballrefer to the findings in 
C. R, ?. No. 1453 of 1976 after referring to 
the facts in the other three cases. In 
C, R. P. No. 146 of 1979 admittedly the 
trust is functioning under a scheme and the 
trust is conducting a Vedapatasala to impart 
Vedas, Agamas and allied subjects among 
others. In C. R. P. No. 532 of 1979, again 
the trust in governed by a scheme decree 
passed by the Sub Court, Kumbakonam in 
O. S. No. 90 of 1916 and under the scheme 
decree, a Yajurveda Patasala was being 
maintained, In C. R.P. No. 804 of 197v. the 
trust itself was called as Doraisami Iyer 
Meenakshi Ammal Vedapatasala Dharmam 
and it provides for the Establishment and 
maintenance of Vedapatasalai. There is no 
dispute in these four Civil Revision Petitions 
of the fact that a Vedapatasalai is being 
run by the respective trusts in question. We 
shall now take up the facts in C. R. P. 
No. 1453 of 1976. The trust ia this case is 
called aś Perugavazhndan (Sri Annapoorni 
Amman and Anna Chatram) in Mannateudi 
taluk and the trust was said to consist of 
the performance of poojas to the idols of 
Annapoorni Amman, Ummamaheswarar, 
Maha Ganapathi, Maha Vishnu and Sala- 
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gramam in the Chatram besides the running 
of the Vedapatasala and the feeding of four 
Desanthries daily. The Authorised Officer 
refers to the evidence of P. Ws. 1 to 3 who 
Spoke to the performance of these funotions 
in the Chatram and observes: 


“This trust is stated to have been founded 
in the year 1846 but the original trust deed 
has not been produced as it is said to be 
not available. Exhibits P-8 and P-9 are 
only partition deeds relating to the family. 
In these documents there is no mention 
about the performance of charities as 
elicited from P. Ws. 1 to 3. Even granting 
that daily poojas ete., are conducted in the 
chatram as stated by P. Ws. 1 to 3, it is 
only for the benefit of the family of the 
founder of the trust. P. W. i has admitted 
that the public generally do not visit the 
chatram. So the poojas said to be 
conducted cannot constitute as one of 
public religious nature, Similarly running 
of a Ved»patasala is not a religious nature 
as recently held by the Madras High Court; 
poor feedings said to be done in the 
chatram is only а public charity. On a 
perusal of the available materials placed 
before me I find that the trust 
Perugavalndhan Anna Chatram is only a 
pubjic trust of charitable nature as defined 
in clause 36 (AAA) under section 3 of tae 
amended Act XXXVII of 1972.” 


When the matter was taken up in appeal 
before the Land Tribunal it also referred to 
the evidence of P. Ws. 1 to 3 and held 
that the trust was not a religious trust of a 
public nature and, therefore, 1f Was not 
exempted from the purview of the Act 
LViIl of 1961 as amended by Act XXXVII 
of 1961 as amended by Act XXXVII of 1972. 
It refers to the evidence of P. Ws. І to 3 
with regard to the Vedapatasala and was of 
the opinion that :- 


“When even a Vedapatasalai situated in a 
temple cannot be considered as a religious 
institution the Vedapatasalai said to have 
been in existence in the chatram cannot be 
considered as a religious institution so as 
to exempt the trust in question from the 
purview of Act LVIII of 1961”. 


We are giving these extracts from the 
orders of the Authorised Officer as well aa 
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the Land Tiibunal only for the purpose of 
showing that they have not recorded a 
definite finding that the trust was not runn- 
ing a Vedapatasala. 


7. It is against the background of these 
facts, we shall now refer to the statutory 
provisions in this behalf. The Act itself was 
one to provide for the fixation of ceiling on 
agricultural land holdings and for certain 
other matters connected therewith in the 
State of Tamil Nadu. Section 3 is the defi- 
nition section. The definitions that are 
relevant for the purpose of the present case 
are those that are contained in clause 36-A, 
clause 36-AAA and clause 36-B as including 
a trust under which the beneficiaries are 
persons who are ascertained or capable of 
being ascertained" Clause 36-AAA defines 
public trust as meaning а trust fora public 
purpose of a religious, charitable or an 
educational nature. Clause 36-B defines reli- 
gious institution as meaning any “(1) Temple 
(fi) Math ; (iii) Mosque; or (iv) Church ; 
which is dedicated to, or for the benefit of, 
or used as of right by, the public as a place 
of religious worship". Section 2 of the 
Act is as follows:— 


2. Act not apply to lands held by existing 


religious institution or religious trust of 


public nature :— 


(1) Subjeet to the provisions of sub-sec- 
tions (2) anJ (3) and of section 6, nothing 
contained in this Act shall apply to lands 
held :- 


(i) by any religious institution or (ii) by 
any religious trust of a public nature 
which is in existence on the date of the 
commencement of this Act. 


(2) Nowithstanding anything contained in 


sub-section (1) no such religious institu- 


tion or religious trust of public nature as 
isreferred to in  sub-section (1) shall 
acquire by any means whatsoever any land 
after the date of the commencement of 


this Act. 


(3) Notwithstanding anything contained 
in this Act, for purpose of this section: 
a) Where a public trust in existence on 
the date of the commencement of this Act, 
has been ereated both for a public purpose 
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ofa religious nature and for any other 
public purpose; or 


(b) Where the income from a public trust 
in existence on the date of the commence- 
ment of this Act is appropriated both for 
a public purpose of a religious nature and 
for any other public purpose, such public 
trust $hall be deemed to be a religious 
trust ef a public nature”. 


Admittedly none of these trusts will con- 
stitute a religious institution so as to come 
within the scope of section 2 (1) (i) of the 
Act read with section 3 (36-B) of the Act. 
Consequently the only other question that is 
required to be considered is whether these 
trusts will fall within the scope of section 2 
(1) (ii) of the Act. As we pointed out 
already there is no dispute about the fact 
that these trusts are of a public nature. The 
only other question is whether they can be 
considered to be religious trusts of a public 
nature or not. A trust created for the 
running of a Vedapatasala is certainly a 
religious trust and there can be no con- 
troversy about it. Аз a matter fact that 
was not controverted even by the learned. 
Advocate General. However what the 
Tribunal has done in these cases is to rely 
upon an unreported judgment of a Bench of 
this Court in Kuthuchami and others v. 
RM. M. V. Muthiah Chettiar and others*. 
We are clearly of the opinion that 
that judgment has по relevancy 
whatever to the present controversy and 
therefore the Land Tribunal erred in relying 
upon the judgment for the purpose of 
holding that the trusts in the present cases 
will not fall within the scope of section 2 (1) 
(ii) of the Act. That judgment arose out of 
certain proceeding for the grant of a ryot- 
wari patta under Tamil Nadu Act XXVI of 
1963 namely the Tamil Nadu Estates 
(Abolition and Conversion into Ryotwari) 
Act, 1963, Section 9 of that Act deals with the 
grant of a ryotwari patta to landholders. 
One of the requirements provided for in pro- 
viso to section 9 (1) (a) was that the private 
Jand should be proved to have been culti- 
vated by the landholder himself by his own 
servants or by hired labour, with his own or 


ult p Ey tant 


1. S. T. A. No. 2 of 1973, dated 16th September, 





1975, 
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i) 


hired stock in the ordinary course of 
husbandry for a continuous period of three 
years within a period of twelve years 
immediately before the Ist day of April, 1960 
Such a proviso with an explanation finds a 
place in sub-section (2) also. However this 
requirement as to personal cultivation was 
modified by Tamil Nadu Act XXVII of 1966. 
This Act substituted for the words ‘‘is proved 
to have been cultivated by the landholder 
himself" the words “15 in the case 
of a landholder other than a religious 
institution was exempted from the require- 
ment of personal cultivation", Ап explana- 
tion was added which stated that the expres- 
sion religious institution shall mean a religi- 
ous institution as defined in clause (18) of 
section боѓ the Tamil Nadu Hindu Religious 
and Charitable Endowments Act 1959 (Tamil 
Nadu Act XXII of 1959). Section 6 (18) of 
the Tamil Nadu Hindu Religious and Charit- 
able Endowments Act, 1959, defines the 
expression 'religious institution' as meaning 
“а math, temple or specified endowment''. 
Section 6 (19) of this Act defines the expres- 
sion *'Specific endowment” as meaning ‘‘any 
property or money endowed for the perfor- 
mance of any specific service or charity in a 
math or temple, or for the performance 
of any other religious charity, but does not 
include an inam of the nature described in 
Explanation (1) to clause (17) “It is these 
provisions of the Tamil Nadu Inam Estates 
(Abolition and Conversion into Ryotwari) 
Act, 1963 as amended by Tamil Nadu Act 
XXVII of 1966 that came to be considered 
by the Bench in the unreported decision 
referred to above. The Bench observed: 


“The Tribunal was of the view that the 
Yajur Veda  Patasalai was a religious 
institution which would imply that for 
purposes of Madras Act XXVI of 1963 
the trustees would not be called upon to 
prove personal cultivation in order to 
entitle them to treat the land as private 
and therefore apply for ryotwari patta. 
It is rather surprising that the 
Tribunal should have made short work of 
this question as to the character of the 
Yajur Veda Patasalai. It merely referred 
to the definition of specific endowment, 
religious charity and a mutt under the 
Hindu Religious and Charitable Endow- 
ments Act and the immediately concluded 
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that because the Patasalai was teaching 
Yajur Veda in the Perumal and Siva 
Temples at Tirumayyam, it automatically 
followed that it was a religious institution. 
We are unable to agree with this view. A 
religious institution is one in which 
worship is done to an idol or some religi- 
ous service is done to aa idol or in connec- 
tion with a festival in a temple. Likewise 
a kattalai or a specific endowment is 
considered to be a religious charity 
because the character of the service is 
religious. Teaching Yajur Veda by itself will 
notbeofareligious character and convert 
the institution into a religious institution. 
The location of the  Patasalai in the 
temple premises will make no difference 
any more than if an ordinary school 
imparting secular instruction were situate 
therein. It would not be called a religious 
institutioa for that reason. What decides 
the character of the institution as religi- 
ous is that the institution by itself must 
be of a religious character. In other 
words, either worship should be conducted 
there, or in connection with the Idol or a 
festival in the temple some service of a 
religious character should be conducted. 
Thisis not of that type. There is no 
comparison between a mutt and  Yajur 
Veda Patasalai. Тһе Mutt itself is 
a religious institution because it is engaged 
in the propagation of religion and a parti- 
cular form of worship. We are of the view 
therefore that the Yujur Veda Patasalai 
run in Perumal and Siva Temples at 
Tirumayyam cannot be regarded as a 
religious institution and therefore ifthe 
institution claims a land to be pannai, it 
is necessary for it to prove also personal 
cultivation as required by the provisions 
of Madras Act X XXVI of 1963.” 


Thus it will be seen that the Bench was 
dealing with a religious institution for the 
purpose of Tamil Nadu Act XXVI of 1963 
which as we pointed out already was based 
upon the definition of religious iostitution’ 
contained in section 18 of the Tamil Nadu 
Act XXII of 1959, 


8. However as far as the present cases are 
concerned there isa definition of religious 
institution ‘in section 3 (36-B) of the Act 
and therefore for the purpose of section 
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(1) (5) i$ is that definition that will apply 
as far as section 2 (1) (ii) is concerned. The 
Act itself has not defined what is a religious 
trust of a publie nature. Consequently, we 
have to construe the provision according to 
its ordinary meaning and its natural tenor. 
The imparting of instructions in Vedas and 
Agamas  iscertainly of religious nature. 
Therefore, whenever a trust which is of a 
public nature provides for the imparting of 
instructions in Vedas and Agamas, certainly 
that will be religious trust of a public nature 
and the imparting of instructions in Vedas 
and Agamas cannot be anything other than 
of religious nature. 


It is relevant in this context to refer to 
the observations of Venkatasubba Rao., J. 
in M. Ar. Rm. M. Annamalai Chettiar and 
Others v. Al. A. C. T. Solaiyappa Chettiar 
and another'. In the case also the learned 
Judge was considering the nature of the 
trust fund. The learned Judge observed : 


“Although it is not a religious endowment 
under the Act, the object is nevertheless 
not temporal or secular in character as 
the plaintiffs contend, but is of a religious 
nature under section 92, Civil Procedure 
Code. The object of maintaining a Veda 
Patasala is not to promote knowledge in 
in general but spiritual knowledge; 
in other words, its purpose is the advance- 
ment of religion. Under the English 
decisions, gifts for the maintenance of 
institutions such as the society for the 
propagation of the Gospel, or the 
promotion of Christian knowledge are 
gifts for religious purposes and hence are 
charitable ; for all religious trusts are іп a 
sense charitable, although the converse of 
this proposition does not hold good. A 
Veda patasalais akin to the Institutions 
mentioned above as its purpose is the 
promoting of the knowledge of the Vedas.” 


Under these circumstances, we are clearly of 
the opinion that the trusts in all these ds 
will constitute religious trusts of a 
public nature, because the trusts are running 
p! 

1, (1935) 69 M. 1. J. 274 : À. I. R. 1935 Mad, 
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Veda Patasalas for imparting instructions fn} 
Vedas and Agamas. 


9, In some of these cases, the trusts in 
addition to running of Vedapatasalas, 
conduct certain other charities also. In 
C. R. P. No. 1453 of 1976, we have already 
referred to the claim of the performance of 
poojas to certain idols in the Chatram as 
well as the feeding of four Desanthries every 
day. Similarly in C. R. P. No. 532 of 1979 
in addition to the imparting of instructions 
in Yajur Veda there is provision for teaching 
Sanskrit and feeding Brahmin boys. In 
C, R. P. No. 804 of 1979 in addition 
to the running of  Vedapatasala with a 
hostel attached there ís provision for main- 
taining a Thanneerpandal. Sub-section (3) 
ofsection 2 which was already extracted 
clearly points out that where a public trust 
has been created both for a public purpose 
of a religious nature and for any other public 
purpose or the income from a public trust in 
existence on the date of the commencement 
of the Act is appropriated both for a public 
purpose of religious nature and for any other 
public purpose, such public trust shall be 
deemed to bea religious trust of a public 
nature. Consequently with regard to all 
these trusts on the basis of section 2 (1) (ii) 
read with section 2 (3) of the Act the provi- 
sions contained in the Act will not apply. 


10. Inthis connection, we may refer to 
a Judgment of  Ramanujam, J. in 
4. K. Vavalleevvai Maricair Dharmam, Nagore 
v. The State of Tamil Nadu represented by the 
Collector of Thanjavur! in which a question 
of this nature directly arose. In that case 
also, the Authorised Officer after consider- 
ing the recitals in the trust deed and the 
oral evidence held that the trust in question 
was not entitled to be declared as a religious 
trust of a public nature and the trust created 
under the deed was only of a charitable 
nature and therefore the trust was not 
entitled to claim exemption in relation to 
the lands held by it under section 2 of the 
Act. There was an appeal to the Tribunal 
by the Managing trustee. The appeal 
having failed, the trustees came before this 
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Court by way of Civil Revision Petition. 
The learned Judge referred to the actual 
provisions contained in the trust deed which 
were as follows: 


After extracting the above portion, the 
learned Judge observed :— 


“This indicates that religious instructions 
and lessons on Islamic religion are given 
in the Madarasa for the benefit of Muslim 
girls and boys. The question is whether 
the running of such Madarasa will be taken 
to be religious object or it is merely a 
charitable object". 


The learned Judge further observed: 


““Тһе trust deed does not merely direct 
the giving of general education to the 
Muslim boys and girls but it specifically 
refers to religious instruction to be given 
and also the teaching of Koran to the boys 
and girls. That means, the Madarasa is 
intended to give only religious instruc- 
tions to Muslim boys and girls and not 
the general education. If it is merely a 
general education that is imparted in the 
Madarasa then it will be charitable but 
as the main object of the Madarasa is toa 
give religious instructions to Muslim boys 
and girls, it can only, be treated as pertain- 
ing to religion". l 


Before the learned Judge also reliance was 
placed on the unreported Bench judgment 
of this Court to which we have drawn atten- 
tion. The learned Judge distinguished that 
judgment by pointing out: 


‘The Division Bench took the view that 
teaching of Yajur Veda by itself will 
not bea religious object so as to convert 
the endowment intoa religious institution 
as it is one in which worship is done 
to an idol or some service is done to an 
idol or in connection with a festival in a 
temple and that the location of the Veda 
Patasala in the temple premises will make 
no difference any more than if an ordinary 
school imparting secular instruction were 
situate therein. I do not see how the prin- 
ciplelaid down in that case will apply to the 
facts of the case be foreus. In the above case, 
the patasala was started only for teaching 
Yajur Veda and the Court held that teach- 
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ing of Yajur Veda by itself cannot be said 
to bea religious object since the teaching of 
Yajur Veda is not connected with any 
religious object. In this case however, the 
Object of running a Madarasa for which the 
trust was created is to impart instruction 
in Islamic religion and to teach Koran to 
the Muslim boys and girls. Therefore the 
entire object of the trust was to give 
religious instructions to Muslim boys and 
girls that is to spread religious tenets, 
and therefore the trust is only of religious 
nature”. 


Though we agree with the conclusion of the 
learned Judge that the trust in that case was 
a religious trust of a public nature and there- 
fore entitled to exemption under section 2 
(1) (ii) of the Act and that the decision in 
the unreported Bench judgment does not 
apply to sueh a case we rest our conclusion 
for distinguishing the unreported Bench 
judgment on the reasons we have already 
given, having regard to the statutory provi- 
sions contained in Tamil Nadu Act XXVI of 
1963 as amended by Act XXVII of 1966 
importing the definition of religious institu- 
tion contained in section 6 (18) of the Tamil 
Nadu Act XXII of 1959. 


11. Hence we allow C. R. P. Nos. 1012 of 
1976 and 146, 532 and 804 of 1979 and set 
aside the orders of the Authorised Officer as 
well as the Land Iribunal апа hold that the 
trusts in question fall within the scope of 
Section 2(1) (i?) read with Section 2 (3) of the 
Act. 


12. As far as C. R. P. No. 1453 of 1976 is 
concerned, as we pointed out already there is 
no definite finding either by the Authorised 
Officer or by the Land Tribunal holding that 
there was no Vedapatasala being run. In 
view of this we allow this C. R. P. also and 
set aside the order of the Land Tribunal and 
remit the matter to the Land Tribunal to 
render a specific finding on the question and 
decide the matter in the light of this judg- 
ment. 


13, There will be no order as to costs in 
any of these Civil Revision Petitions. 


R. S. Petition allowed. 
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IN THE HIGH COURT OF JUDI. 
CATURE AT MADRAS. 
PRESENT:— S. Natarajan and V. Sethu- 
raman, J J. 
L. R, M. L, L. Lakshmanan Chettiar 

»» Appellant" 


y. 
V. AR. Alagappa Chettiar and others 


4». Respondents, 


Limitation Act (XXXVI of 1963), sections 
18 and 19—Acknowledgment of liability — 
Scope and applicability — Difference between 
the twa sections. 


Section 18 of the Limitation Act deals with 
the making of an acknowledgment of 2 
liability before the expiration of the period 
prescribed for a suit or application in respect 
of a property or right. Section 19 deals with 
payment on accouat of a debt or of interest 
on a legacy being made before the expiration 
of the prescribed period of limitation by the 
person liable to pay the debt or legacy or by 
his agent duly authorised in that behalf, and 
a fresh period of limitation being computed 
from the time when the payment was made. 
The difference between the two sections has 
been succinctly set out in Parameswaran v. 
Purushothaman and Company, (1977) K.L.T. 
696: A. I. R. 1977 Ker, 132. [Para. 11.] 


Thus while under section 18 there should be 
an acknowledgment of liability, under 
section 19 an endorsement of payment need 
not imply on acknowl:dgment of liability. 
The mere fact of payment as evidenced by 
the endorsement will have the effect of 
extending the period of limitation.  : 
[ Para. 11.] 


Cases referred to · -- 


Parameswaran v. Purushotham & Co., (1977) 
К. L. T. 696: A. I R. 1977 Ker. 132; 
Veeraraghavayya v. Seetharamayya, (1943) 








* A. No. 310 of 1976. 18th Angast, 1980, 
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2 M. L. J. 456 : 561. W. 633: A. I. R. 1944 
Mad. 57; Baijnath Lal v.  Ramoodeen, 


, (1873-74) 11. A. 106 ; Afzal Khan v. Abdul 


Rahman, (1932) 36 L. W. 456 : 59 I. А 405: 
63 M. L. J. 664: A. I. К. 1932 P. С. 235; 
Issaku v. Seetharamaraju, (1947) 2 M. b. J. 
166: 60 L. W. 480:I.L. R. (1948) Mad. 
454 : A. I. R. 1948 Mad 1. 


Appeal against the decree dated 21st June, 
1975 of the Court of the Subordinate Judge. 
Devakottai in Original Suit No. 37 of 1971. 


К. Rajan, for Appellant. | 
S. Thiyagaraja lyer, for Respondent. 


The judgment of the Court was delivered by 


Natarajan, J.— The plaintiff in O. S. No 
37 of 1971 on the file of the Court of the 
Subordinate Judge of Devakottai is the 
appellant. He filed the suit in forma 
pauperis for recovery of moneys due under 
a mortgage created by deposit of title deeds 
by the first defendant on 9th September, 
1946 in favour of the plaiatiff's father, one 
Lakshmanan Chettiar. The case of the 
plaintiff was to the following effect: 


2. Defendants 1, 15 and 16 are brothers and 
were members ofa joint Hindu family. A 
sum of Rs. 18,000 belonging to the joint 
family of the plaintiff and his father was 
deposited with the first defendant for 
earning interest. The deposit was made 
in the name of the plaintiff’s mother, one 
Paripoornam Achi. When the plaintiff's 
father demanded repayment of the amount 
in Madras and insisted on furnishing of 
security in the event of non-payment, the 
first defendant executed a fresh deposit 
letter in favour of the plaintiff’s father on 
9th September, 1946 for a sum of Rs. 20,000. 
The said letter was executed at Madras and 
on 10th September, 1946 the first defendant 
delivered the title deeds pertaining to two 
items of properties, described as items 1 and 
2in the plaint schedule II with intent to 
create a security. Thus, an equitable 
mortgage by way of collateral security was 
made in favour of the plaintiff's father and 
the mortgage was still subsisting. Between 
the period 5th September, 1949 and 26th 
February, 1958, the first defendant had paid 
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certain Sums of money amounting in all to 
Rs. 1,000 on several occasions towards the 
equitable mortgage. The plaintiff's father 
died on 22nd June, 1963 leaving as his heirs 
his son, (the plaintiff), his widow  Pari- 
pooranam Achi, and a daughter by name 
Deivanai Acht. The plaintiffs mother and 
sister had released their shares in the mort- 
gage amount in favour of the plaintiff by 
means of a registered release deed dated 21st 
September, 1968.  Defendants 2 and 3, 
knowing full well the existence of the equi- 
table mortgage, purchased the one-third 
share of the first defendant in item I of 
Schedule II property on 3rd March, 1958, in 
E. P. No. 81 of 1957 in O. S. No. 74 of 1950 
on the file of the Sub Court, Devakottai. 
Likewise one Ramaswami Chettiar, who is 
the father of defendants 4 to 13 and the 
husband of the 14th defendant, purchased, 
with full knowledge of the equitable 
mortgage, the undivided one-third share of 
the first defendant in item 2 of Schedule II 
on9th December, 1963, in E. P. No. 22 of 
1962 in O. S. No. 4 of 1949 on the file of the 
Sub Court, Devakottai. The respective 
Court-auction-purchasers, having purchased 
the equity of redemption with knowledge of 
the subsistence of the mortgage, are legally 
bound to discharge the debt secured by the 
equitable mortgage. After the Court-auction- 
sale in their favour, defendants 2 and 3, in 
collusion with the mortgagor (first defen- 
dant) and his brothers, defendants 15 and 
16, filed a suit O. S. No. 50 of 1969 on the 
file of the Sub Court, Devakottai for parti- 
tion of the properties belonging to the joint 
family of defendants 1, 15 and 16 and 
obtained a fraudulent partition decree 
under which a small extent of property of 
meagre value was allotted to the share of the 
first defendant. Such a decree had been collu- 
sively obtained in order to defeat the plain- 
tiff from realising the mortgage debt. Apart 
from the fraudulent nature of the suit, it is 
also bad inlaw for partial partition. The 
plaintiff made repeated demands on the 
first defendant and the  Court-auction- 
purchasers of the one-third share in the 
mortgaged properties to pay the mortgage 
amouat together with interest etc., but they 
proved of no avail. The fourth defendant 
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died during the pendency of the suit and 
hence his legal representatives, defendants 
17 to 21, were brought on record. Since 
defendants 2 and 3 as well as defendants 5 to 
14 and 17 to 21 have purchased the one- 
third share of the first defendant with full 
knowledge of the subsistence of the mortgage, 
they are bound in law to discharge the 
mortgage debt. Except the properties 
mentioned in the plaint, defendants 1, 15 and 
16 were not possessed of any other properties. 
Hence the plaintiff prayed for a mortgage 
decree being passed against defendants 1 to 
14 and 17 to 21 directing them to pay a sum 
of Rs. 38,883.67 P, with subsequent interest 
and costs, and in the eveat of default, to 
direct the one-third share of the first defen- 
dant in the mortgaged items of properties 
being brought to sale ignoring the partition 
effected by means of the decree passed in 
О. S. Mo. 30 of 1959, Alternatively, the 
plaintiff prayed that if, for any reason, the 
partition effected in O. S. No. 50 of 1969 
was considered by the Court to bea genuine 
ene, the decree should provide for bringing 
to sale the portion of property in item 1 
allotted to the first defendant in the parti- 
tion suit and the undivided one-third share 
of the first defendant in item 2 of the 
properties. 


3, The first defendant and defendants 5: 
to 13 and 15 to 21 (defendants 17 to 21 
being the legal representatives of the 
deceased fourth defendant) remained absent 
and allowed the suit to proceed ex parte. 
Defendants 2 and 3 contested the suit and 
their ‘defence, set out in the written 
statement of the second defendant 
and adopted by the third defendant, 
was to the following effect. Defendants 
2 and 3 did not admit the truth and 
genuineness of the deposit transaction and 
the passing of consideration and, likewise, 
the execution of the deposit letter dated 
9th September, 1946 and the deposit of title 
deeds on 10th September, 1946, for the pur- 
nose of creating an equitable mortgage. The 
truth and genuineness of the various pay- 
ments on several dates said to have been 
made towards the mortgage were also not 
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admitted. Defendants 2 and 3 had advanced 
moneys to the first defendant and for the 
repayment of the same, the first defendant 
had executed promissory notes. For recovery 
of moneys due under the promissory notes, 
the suit O. S. No. 74 of 1950 was filed in the 
Sub-Court, Devakottai and the suit was 
decreed on 20th July, 1950. The one-third 
share of the first defendant in item ! was 
attached and it was purchased in Court- 
auction on 3rd March, 1958, and the sale 
was confirmed and symbolical delivery was 
also obtained. Thereafter, O. S. No. 50 of 
of 1953 was filed for partition of the one- 
third share of the first defendant. An 
ex parte decree was passed and the first 
defendant attempted to have the ex parte 
decree sef aside, but he failed before the 
trial Court. The appellate Court, however, 
ordered setting aside of the ex parte decree 
provided the first defendant furnished secu- 
rity, but the first defendant committed 
default and therefore, the partition decree 
became final. Later on, the first defendant, 
with a view to protract the proceedings, set 
up his two sons to file O. S No. 30 of 1965 
before the District Munsif's Court, Deva- 
kottai, to set aside the decree in О. S. No 
50 of 1959. The suit was dismissed and 
against that, the first defendant's sons filed 
A. S. No. 49 of 1966 and that was also dis- 
missed . The sons then filed a second appeal 
tothe High Court which was pending on 
the date of the institution of the present 
suit. (Subsequently, the second appeal 
has also been dismissed.) In the final 
decree proceedings in O S. No. 50 of 195», 
a compromise final decree was passed 
and delivery was also effected. The sons of 
the first defendant applied to the executing 
Court for ordering re-delivery on the pretext 
that a larger extent of property had been 
taken delivery of and when those proceedings 
were pending, the first defendant has 
instigated the plaintiff to come forward with 
the present suit to make ıt appear that the 
properties were subject to an equitable 
mo.tgage, and hence, the plaintiff was not 
entitled to the grant of any relief in the suit. 
The defendants did not admit the plaint 
statement that the mother and sister of the 
plaintiff had released their rights under a 
release deed in favour of the plaintiff. In 
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any event, defendants 2 and 3 were bona fide 
purchasers for value without notice and it 
was not correct to say that they had know- 
ledge of the equitable mertgage before they 
purchased the first defendant's one-third 
share in the Court-auction-sale. They pur- 
chased the one-third share of the first defen- 
dant without knowledge of the equitable 
mortgage, and consequently, without any 
cloud on the title to the property. The 
plaintiff did not intervene in the execution 
proceedings, nor did he take steps to enforce 
his alleged equitable mortgage and so, he is 
estopped from seeking enforcement of the 
mortgage against defendants 2 and 3. It is 
false to say that there has been collusion 
between defendants 1 to 3 and 15 and 16. 
The compromise final decree was a bona fide 
one and fair and equitable in its terms and 
hence the plaintiff cannot ask for the deciee 
being ignored and the property brought to 
sale. Even ifthe suit claim was true, it was 
barred by limitation. 


4. The fourteenth defendant filed a separate 
written statement and contended that no 
amount was due to the plaintiffs’s father or 
to the plaintiff under the alleged equitable 
mortgage and the genuineness of the mortgage 
transaction itself was disputed. Her 
husband, N. P. N Ramaswami Chettiar, did 
not purchase item ? of Schedule 11 roperty 
with knowledge of the equitable mortgage. 
The plaintiff is estopped from enforcing the 
mortgage right as he did not intervene in the 
execution proceedings in which the mortgag- 
ed properties were brought to sale. The suit 
was barred by limitation. The payments 
and endorsements referred to by the plaintiff 
were not true. No amount was due to the 
plaintiff and the suit properties were not 
subject to any encumbrance. The suit had 
been filed by the plaintiff in collusion with 
the first defendant and therefore deserved to 
be dismissed with costs. 


5. On the basis of the pleadings of the 
parties, the Subordinate Judge raised the 
following issues for consideration in the 
trial : 


1. Whether the suit mortgage is true and 
valid ? (as recast by the trial Court) ; 
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2. Whether the partition set up by the 9. The questions that fall for determination 


defendants 2 and 3 is true, valid, equitable 
and binding on the; plaintiff? (as recast) ; 


3. Whether the suit is barred by Limita- 
tion? (as recast) ; and 


4. To what relief is the plaintiff entitled? 
(as recast). 


6. In the trial of the suit, the plaintiff 
examined P. Ws. No. 1 05 and filed Exhibits 
A-1 to A-24 and for the contesting defen- 
dants the second defendant alone was exami- 
ned and no defence exhibits were filed. The 
trial Judge, on a consideration of the mate- 
rials placed before him, answered issue 1 in 
favour of the plaintiff. but found against 
him on issues 2 and 3, and consequently, 
found under issue 4 that plaintiff was not 
entitled to any relief and dismissed the suit 
by judgment and decree dated 21st June, 1975. 
It is against the dismissal of the suit the 
plaintiff has preferred his appeal. 


7. Notice to respondents 1, 4 to 7, 14 and 
15 was dispensed with in the appeal. The 
rest of the respondents, except respondents 
2and 3, have not entered appearance in 
spite of service of notice on them. 


8. Mr. K. Raja, learned counsel for the 
appellant-plaintiff, advanced arguments 
before us to contend that the findings of the 
Subordinate Judge on issues 2 and 3 are 
erroneous and unsustainable in law and facts 
and that the appellant is entitled to the 
relief claimed by him in the suit. 
Mr  Murugaiyan, learned counsel for the 
second and third respondents, stated that his 
clients had conveyed their right in item 1 of 
the plaint schedule II tot he appellant himself 
and as such, the appeal is not maintainable 
against his clients. Mr. Raja refuted the 
statement of Mr. Murugaiyan and submitted 
that the appellant had not acquired the 
rights of respondents 2 and 3 in the con- 
cerned item of suit property and the appel- 
lant is entitled to prosecute the appeal against 
respondents 2 and 3 also. Consequently, we 
have heard Mr. Raja as well as 
Mr Murugaiyan with reference to the pleas 
put forward by the appellant and respon- 
dents 2 and 3 in the trial of the case. 


may be enunciated thus:- 


1, Whether a sum of Rs. 18,000 was origi- 
nally deposited with the first defendant by 
the appellant's father and whether in respect 
of that deposit, the first defendant was 
indebted in a sum of Rs. 20,000 to the 
appellant's father as on 9th September, 1946? 


2. If the deposit was true, whether the first 
defendant deposited the title deeds of items 1 
and 2 of Schedule П to the plaint on 10th 
September, 1946 and created an equitable 
mortgage by way of collateral security ? 


3. Whether the suit is barred by limitation 


4. Whether respondents 2 and 3 were bona 
fide purchasers for value, without notice of 
the mortgage, of item I of Schedule II and, 
likewise Ramaswamí Chettiar was a bona fide 
purchaser for value, without notice of the 
mortgage, of item 2 of Schedule II? and 


3. Whether the appellant is entitled to 
ignore the partition decree in O. S. No. 50 
of 1959 and seek enforcement of the mort- 
gage by bringing to sale the one-third share 
of the first respondent in items 1 and 2 or 
plaint schedule II ? 


10. Taking up the first and second ques- 
tions as they can be conveniently disposed 
of together, there does not appear to be any 
difficulty in accepting the appellant's case. 
Though defendants 2 and 4, in their respective 
written statements, had disputed the factum 
of the deposit as well as the creation of the 
equitable mortgage and put the appellant to 
strict proof of those matters, they do not 
appear to have seriously canvassed their 
objections before the trial Court. In any 
event, the appellant has incontrovertibly 
proved his case with reference to the deposit 
and the creation of the equitable mortgage. 
P. W, 5, the mother of the appellant, 
has stated that she sold her jewels and gave 
the money through her husband to the first 
respondent for being deposited with him for 
augmenting her funds and as on 9th 
September, 1946, she was entitled to get 
Rs. 20,498-2-6. Whena demand was made 
for return of the same, the first respondent 
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paid Rs. 498-2-6 in cash and executed a. 
fresh deposit letter, Exhibit A-1, for the 
sum of Rs. 20,000, The demand as well as 
the execution of Exhibit A-1 took place at 


Madras. There is further of evidence to 
shew that on the next day viz, 10th 
September, 1946, the first respondent 
delivered the title deeds, Exhibits A-3 
to A-9, pertaining to the suit 
properties with intent to create an 


equitable mortgage by way of collateral 
security. P. W. 1 a close relation of 
the first respondent, has deposed about the 
first respondent executing the two deposit 
letters, Exhibits А-2 and А-1 respectively 
and about the first respondent depositing 
the title deeds at Madras and creating 
an equitable mortgage. P. И , ап 
Advocate's clerk, has deposed that the first 
respondent took advice from hi: master, viz., 
Mr. Ramaswami, Advocate, as to how an 
equitable mortgage was to be created and on 
10th September, 1946, he accompanied the 
first respondent to the appellant's father and 
witnessed the deposit of title deeds for the 
purpose of creating. an equitable mortgage. 
Besides P. Ws. 1 and 2, P.W. 5 his 
also spoken about the first respondent 
executing Exhibit A-1 and depositing his 
title deeds on the next day by creating a 
mortgage by way of collateral security. ‘Fhe 
evidence of these witnesses is amply corro- 
borated by the production of the original 
title deeds, Exhibits A-3 to A-9 by the 
appellant. Besides, it is also seen' that the 
first respondent has made four payments 
between 1949 and 1958 totalling a sum of 
Rs. 1,000.and all those payments have been 
entered on the reverse of Exhibit А-2. 
These factors more than amply prove the 
‘truth of the appellant's case about the 
deposit of money with the first respondent 
‘and about his executing the deposit letter 
and creating an equitable mortgage over the 
suit properties by deposit of title deeds. 
Hence both these points are found in favour 
‘of the appellant. 


11. Next in order comes the third question 
about the suit being within time or barred 
by limitation. The deposit, letter, Exhibit 
A-l, has been executed on 9th September, 
1946, and the equitable mortgage has been 
-created the next day. The suit however has 
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been filed on 16th September, 1969. It may 
be remembered that the suit has been filed 
in forma pauperis and 16th June, 1969, was 
the day when the petition under Order 
33, rule 1, Civil Procedure Code was 
filed. As such, the suit has been filed beyond 
twelve years from the date of Exhibit А-1. 
However, the case of the appellant is that 
the first respondent had made four payments 
towards the mortgage and the last of such 
payments was made on 22nd September, 
1958, and as such, the period of limitation 
was extended and by reason of such exten- 
Sion, the suit must be held to have been 
filed within time. The four payments refer- 
red to by the appellant have taken place on 
the following dates: Rs. 100 paid on 5th 
September, 1949; Rs. 100 paid on 15th 
August, 1952; Rs. 300 paid on 31st May, 
1955 and Rs. 500 paid on 26th February, 
1958. Besides, the appellant also relied upon 
two acknowledgments. Exhibits A-12 and 
A-13, made by the first respondent on 13th 
July, 1957 and 22nd September, 1958 respec- 
tively. Exhibit A-12 is a certified copy of 
the counter-affidavit filed by the first res- 
pondent in B. P. No. 81 of 1957 in O. S. No. 
74 of 1950, Sub-Court, Devakkottai. Exhibit 
A-13 dated 22nd September, 1958, is yet 
another counter-affidavit filed by the first 
respondent in the same execution petition. 
In both those counter-affidavits the first 
respondent has clearly referred to the 
execution of the deposit letter and the crea- 
tion of the equitable mortgage over items 
l and 2 of the plaint Schedule II and about 
the mortgage still subsisting. The Subordi- 
nate Judge has, however, taken the view that 
the payments made by the first respondent 
as endorsed by him on the reverse of Exhibit 
А-1, cannot save the period of limitation 
since the endorsements do not make any 
reference to the first respondent having execu- 
ted Exhibit A-1 and depositing the title 
deeds for creating an equitable mortgage by 
way of collateral security. The trial Judge 
has further held that at best the endorse- 
ments could be taken to be acknowledgments 
of the deposit of money under Exhibit A-1 
and notan acknowledgment of a subsisting 
mortgage liability; inasmuch as there are no 
details about the delivery of documents, the 
number of documents, the date of delivery 
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. the creation ef an equitable mortgage for the 
purpose of furnishing security and the subsis- 
tance of the mortgage, none of the endorse- 
ments, much loss the last one dated 26th 
February, 1958, could be taken as acknowledg 
ment so as to give a fresh period of limita- 
tion. For holding that Exhibits A-12 and 
A-13 also did not operate as acknowledg- 
ments for saving limitation, the Subordinate 
Judge has observed that the recitals in the 
counter-affidavit did not unequivocally 
refer to the deposit of title deeds, the nature 
of properties covered by them etc., and 
about the mortgage being subsisting. We 
are clearly of opinion that the view taken 
by the Subordinate Judge on the question of 
limitation is patently wrong and manifestly 
opposed to law. The Subordinate Judge 
has failed to see that with the creation 
of the equitable mortgage the debt became 
a secured one and the two transactions, 
yiz., the acknowledgment of liability under the 
deposit letter and the creation of the equi- 
table mortgage, became an integrated transac- 
tion, and as a result thereof, endorsement of 
payment contained in Exhibit A-1 will auto- 
matically extend the period of the mortgage. 
There need not be, as the Subordinate Judge 
has thought, an independent acknowledgment 
of the mortgage liability. In this connection 
we need only refer to section 18 and 19 of 
the Limitation Act, 1963. Section 18 deals 
with the making of an acknowledgment of a 
liability before the expiration of the period 
prescribed for a suit or application in respect 
ofa property or right. Section 19 deals 
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‘There is certainly a differenee between 
section 18 and section 19. Asinthe case 
of an acknowledgment under section 
18, a payment under section 19 is 
also required to be recorded in writing. 
But, under section 18, the writing must 
contain within itself an admission of 
existing liability, while under section 19, if 
is sufficient if the writing merely records 
tbe fact of payment. An endorsement of 
payment need notimply an acknowledgment 
of liability: whereas an acknowledgment 
for the purpose of section 18 must be by 
the person against whom the property or 
right in question is claimed or by some 
person through whom he derives title or 
liability, a payment for the purpose of sec- 
tion 19 need only be by the person liable fo 
pay the debt. An  acknowledgment 
duner section 18 only operates against the 
person who makes the acknowledgment 
and those claiming under him, but subject 
to the provisions of sub-section (2) 
of section 20, a payment under 
section 19 saves limitation against all the 
persons who are liable for the debt", 


Thus it may be seen that while under section 
18 there should be an ackaowledgnaent' of 
liability, under section 19 an endorsement of 
payment need not imply an acknowledgment 
of liability. The mere fact of payment as 
evidenced by the endorsement will have the 
effect of extending the period of limitation. 
This aspect of the matter has been completely 
lost sight of by the Subordinate Judge. 


with payment on account of a debt or of Once the liability of the first respondent 


interest on a legacy being made before the 
expiration of the prescribed period by the 
person liable to pay the debt or legacy or by 
his agent duly authorised in that behalf, and 
a fresh period of limitation being computed 
from the time when the payment was made. 
The difference between the two sections has 
been succinctly set out in Parasuraman v. 
Purushothaman and Co.1 and we may quote 
the relevant passage as we are in respectful 
agreement with the same. The passage runs 
thus : 


AC 


1. (1977) K. L. T. 696: A. I. R. 1977 Ker, 132 at 
145-146. 


r — ———— 
—— 


under the deposit became secured by the 
creation of the equitable mortgage, it goes 
without saying that any endorsement of pay- 
ment contained in the letter of deposit would 
automatically have the effect of extending 
the period of limitation for the secured debt. 
We may, in this connection, refer to 
Veeraraghavayya v. Seetharamay ya!, where 
the effect of endorsement on a note had to 
be construed vis-a-vis a — contemporanecous 
agreement executed by the promisor to pay 
the amount in instalments. The ratio laid 








1. (1943) 56 L. W. 633 : (1943) 2 М.1.7. 456 : 
A.I. R. 1944 Mad. 57. 
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down by Shahabudeen, J., as contained in 
the head-note, is to the following effect : 


*Where a promissory note was executed 
and on the same date an agreement was 
also come to between the parties that the 
amount of the note should be paid iu 
instalments, Held, that the promissory note 
and the agreements Should be considered as 
parts of the same transaction and the 
endorsement on the note would give the 
indorsee the advantage which could be 
derived from the agreement, even though 
there is no separate assignment. Thus 
treated, an endorsement of payment on the 
note made more than three years from its 
execution would save limitation in respect 
of instalments payable within three years 
of the endorsement under the agreement 
abovementioned,” 


Applying this ratio which has our approval’ 
we must hold that the payments made by the 
first respondent and evidenced by the 
endorsements contained 
would have the effect of extending the period 
of limitation for the equitable mortgage. 
Viewed thus, the last endorsement of 
payment made on 26th February, 1958, 
conferred on the appellant a limitation 
period of twelve years from that date to file 
the suit, and, inasmuch as the suit had been 
filed on 16th June, 1960 itself, we must hold 
that the suit was not barred by limitatioa. 
Apart from that, we also find that in 
Exhibits A-12 and: A-13 the first respondent 
has categorically and unambiguously acknow- 
ledged his liability under the equitable mort- 
gage and such acknowledgments clearly 
attract the application of section 18 of the 
Limitation Act. "There was no necessity for 
the first respondent to refer in Exhibits A-12 
and A-13 to the details of the mortgage 
transaction, such as the date of delivery of 
the documents etc. The acknowledgments 
in Exhibits A-12 and A-13 clearly refer to 
items 1 and 2 of Schedule II properties being 
subjected to the mortgage created in favour 
of the appellant's father and about the mort- 
gage still subsisting. Hence Exhibits A 12 
and A-13 also can be availed of by the 
appellant for effectively meeting the plea of 
limitation raised by the contesting respon- 
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dents. Accordingly, we answer this question 
in favour of the appellant. 


12. The penultimate question is with 
reference to the rights acquired by the Court- 
auction-purchasers when the mortgage was 
subsisting. Thereis no material for us to 
hold that respondents 2 and 3 had not parted 
with consideration for purchasing item 1 of 
Schedule II property. So too, the purchase 
of item 2 of Schedule II property by late 
Ramaswami Chettiar. But, on the question 
of notice, the Court-auction-purchasers can- 
not certainly plead want of knowledge of the 
subsistence of the mortgage when they 
purchased the respective items of properties. 
In Exhibits A-12 and A-13, which are the 
counter-affidavits filed by the first respon- 
dentin the execution proceedings, he has 
clearly referred to the creation of the equi- 
table mortgage over the two items of pro- 
perties in favour of the appellant's father 
and about the subsistence of the mortgage. 
In spite of the first respondent having 
brought to their notice the creation of the 
mortgage and the liability being still 
outstanding, the auction-purchasers, who 
were also the decree-holders, had not taken 
steps to amend the sale proclamation and 
bring the properties to sale subject to the 
rights of the mortgagee. The Subordinate 
Judge has not at all applied his mind to this 
aspect of the matter and, on the other hand, 
he has taken it for granted that the Court- 
auction-purchasers were bona fide purchasers 
for value without notice. The view of the 
Subordinate Judge is clearly wrong. Hence 
we answer the fourth question also in favour 
of the appellant. 


13, There only remains the last question, 
viz., whether the appellant can ignore the 
partition decree passed in O S. No. 50 of 
1959 and enforce the mortgage by bringing 
to sale the one-third share of the first respon- 
dent in the mortgaged items of properties. 
The case of the appellant is that respondents 


. 1 to 3, 13 and 16 colluded among themselves 


and brought about a collusive partition 
decree in O. S. No. 30 of 1939 whereunder 
the mortgaged items of properties were 
allotted as between the 15th and 16th respon- 
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dents and the Court-auction-purchasers and 
some worthless items of properties were 
allotted to the first respondent towards his 
share. Neither the plaint nor the decree 
passed in O. S. No. 50 of 1959 had been 
marked as an exhibit and therefore the 
details of the suit and the decree passed 
therein are not fully known. Even so, we 
find that respondents 2 and 3 had filed 
O S. No. 50 of 1929 for partition of the 
one-third share of the first respondent in 
item 1 of Schedule !I Strangely еп uzh, 
respondents 2 and 3 had not impleaded the 
appellant as a party to that suit even 
though they had knowledge of the 
subsistence of the mortgage. They had also 
been specifically put оп notice by the 
appellant himself by meaus of the notice, 
Exhibit A-14 issued on 25th March, 1968. 
In that notice, the appellant has mentioned 
about the equitable mortgage created by the 
first respondent and he has also charged 
respondents 2, 3, 15 and 16 with having filed 
the partition suit, O. S. No. 50 of 1959 
collusively and attempting to by-pass the 
mortgage and have the properties divided. 
Respondents 2 and 3 have seat a reply under 
Exhibit A-15 which contains nothing buta 
denial of the claim made by the appellant. 
Similarly, under Exiibit A-16 dated 9th 
February, 1968, the appellant has sent a 
notice to respondents 4 to 14 and brought to 
their notice the subsistence of the mortgage. 
Those respondents too rested themselves 
content by merely refuting the contentions 
of the appellant and sending a reply, Exhibit 
A-17. Itis after the issue of these notices, 
respondents 1 to 3, 15 and 16 had entered 
into a compromise and brought about a 
compromise decree in the partition suit. 
According to the appellant, the first respon- 
dent has been given some worthless items of 
properties towards his one-third share The 
circumstances are more than enough to 
warrant the conclusion that the ‘parties to 
O. S. No. 50 of 1959 had deliberately attempt- 
ed to circumvent the mortgage liability by 
not allotting to the first respondent any 
portion of the two items of mortgaged pro- 
perties and instead, allotting him some other 
items of. properties. In spite of it, the 
Subordinate Judge, very strangely, has taken 
the view that there was absolutely nothing 
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to show that the partition was mala fide and 
inequitable and that because the appellant 
(plaintiff) was not a party to O. S. No. 50 
of 19592, it cannot be said that the partition 
action was fraudulent in сһагас'ег, Toe law 
on the question as to how fara mortgage 
created by one of two or more cosharers of 
his uadivided share in ‘he properties held 
joiacly by all the co-sharers can affect the 
right of partition of the other co-sharers, is 
by now wellesettled. The Privy Council, 
following its ratio in an earlier case, Baijnath 
Lal v. Ramoodeen Choudhary!, laid down in 
Afzal Khan v. Abdul Rahman, as follows:- 


“Where one of several co-sharers mort- 
gages his undivided share in some of the 
properties held jointly by them, and the 
property so mortgaged is allotted on a sub: 
sequent partition to the other co-sharers, 
the latter take that property in the absence 
of fraud free from the mortgage, and the 
mortgagee can proceed only against the 
properties allotted to the mortgagor in 
substitution of his undivided share.” 
(Italics supplied) 


This has been followed in IJssaku 
v Seetharamaraju’, According to this ratio, 
respondents [5 and 16, the brothers of the 
first respondeat, will beentitled to ask for 
partition and allotment of the mortgaged 
items of properties to their share free from 
the mortgage in spite of the creation of the 
equitable mortgage by the first respondent 
of his one-third share. However, their right 
to ask for partition is subject to the condi- 
tion that their claim is not vitiated by fraud. 
Ia the instant case, the materials on record 
clearly spell out the practice of fraud. We 
have already referred to the Court-auction- 
purchasers purchasing the one-third share of 
the first respondent in the mortgaged items 
of properties in spite of being made aware 
of the creation and subsistence of the mort- 
gage. Later on, when a partition suit was 
instituted by respondents 2 and 3, they as 
well as the other Court-auction-purchaser 


1. (1873-74) 1 I . А. 106. 

2. (1932) 36 L. W 456: L R. 59 I. А. 405: 63 
M. L. J. 664: A. I.R. 1932 P. C, 235. 

з. (1947) 2 М. L.J. 165: 60 L. W. 480: 
CAE ) (1948) Mad, 454: A. I. R. 1948 Mad, 
l * . = 
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were put on notice of the subsistence of the 
mortgage and warned of the consequences 
of any collusive arrangement being entered 
into. In spite of the notices, respondents 
1 to 3, 15 and 16 had brought about a 
compromise partition decree and, in the said 
decree, the mortgaged items of properties 
have been allotted to the other parties and 
some other items of properties which, accord- 
ing to the appellant, are worthless, were 
allotted to the first respondent. Those 
materials clearly establish the practice of 
fraud by the respondents. In such circum- 
stances, the normal rights available to 
co-sharers for asking for a partition of the 
mortgaged items of properties free of the 
mortgage cannot be claimed by respondents 
15 and 16. The resultant position is that 
the appellant will be entitled to ignore the 
partition decree passed in О. S, No. 50 of 
1959 and enforce the mortgage against the 
one-third share of the first respondent in 
items 1 and 2 of Schedule II properties. 


14. In accordance with our conclusions, it 
follows that the appeal has to be allowed 
and the judgment and decree of the lower 
Court set aside. The appeilant's suit will 
stand decreed and there will be a mortgage 
preliminary decree in favour of the appeilant, 
directing the defendants 1 to 3, 5 to 14 and 
17 to 21 to pay the appellant the sum of 
Rs. 38,883-67 p. with interest at 6 per cent. 
per annum from the date of plainé till the 
date of payment and costs, within three 
months from this date, failing which the 
one-third share of the first respondent. in 
items 1 and 2 of plaint Schedule II will be 
sold for realising the amount and such sale 
will be effected in disregard of the partition 
decree passed in O. S. No. 50 of 1959. The 
Court-fee payable on the piaintas well as 


the memorandum of appeal will be paid by 


respondents 1 to 13 and 16 to 20, 


15. This appeal having been set down for 
‘‘Being mentioned" on this day the Court 
made the following Order : 


The Order of the Court was made by 


Natarajan, J.—Yhe matter comes up before 
us for being mentioned. The learned 
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counse] for the appellant states that the 
Court below has ordered costs to be borne 
by the respective parties and as such the 
award of costs in this appeal may be 
clarified as costs in the appeal. In view of 
the said representation, we make 1% clear 
that the award of costs will be iu the appeal, 
and as far as the suit is concerned, the 
patties will bear their respective costs. 


R. S. —— — Appeal allowed. 


X a 


IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


PRESENT :—P. R, Gokulakrishnan, J. 
Ehasan Bivi and others Petitioners * 
y. 

Nagalakshmi Ammal we. Respondent. 


Tamil Nadu Buildings (Lease and Rent Con- 
trol) Act (XVIII of 1960), section 10 (8)— 


` Petition for eviction filed by co-owner—Con- 


sent of other co-owner not obtained— Petition 
whether maintainable — Co-owner not an agent 
—Co-owner owns every part of the property — 
Petition held to be maintainable. 


On a reading of section 10 (8) of the Tamil 
Nadu Act XVIII of 1960 it will be clear 
that only an agent of the landlord is 
liable to get the previous written consent of 
the landlord. Considering the reasons given 
in the Supreme Court decision reported 
in Sri Ram Pasrichab v. Jagannatha, (1976) 
4 S. C. C. 184 : (1977) R. C. Y. 494 : (1977) 
1 S.C.R. 395: А.І R. 1976 S. C. 2335, it 
is very difficult to construe that a co-owner 
will take the position of an agent in. respect 
of the management of a property, since it 
has been definitely held by the Supreme 
Court that a co-owner owns every part of 
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the composite propertv along with others 
and it cannot be said that he is only a part 
owner ora fractional owner of the property. 

(Para. 7.] 


Cases referred to :— 


Abdul Rahman v. Ganga Chandrasekar, (1978) 
2 M. L. J. 234: (1979) 1 Ren. C. J. 59: 91 
L. W. 519; Alagiyanatha v.  Swaminatha 
Fillai, (1980) 1 M.L J. 274 :93 L. W. 580; 
Vasudevan v. Ramachandran, (1980) 1 M.L.J. 
534; Sri Ram Pasricha v. Jagannath, (1976) 
4 S.C. C. 184: (1977) Ren. C. J. 494: 
(1977 1 S. C. R. 395: A.I.R. 1976 S.C. 
c Вісһеуа v. Venkatesa, (1979) T. L. N. J. 
12. 


Petition under section 25 of Tamil Nadu Act 
XVIII of 1960 to revise the order of the Sub- 
Court, Kumbakonam in C. M. A. No. 5 of 
1977 etc., 


B. Rajagopalan, for Petitioners. 
N. Sankaravadivel, for Respondent. 
The Court delivered the following 


JUDGMENT.—The legal representatives of 
the tenant are the petitioners herein. The 
eviction was sought for in respect of three 
shops which are situate at No. 45-B, 
Hanumarkoil Road, Kumbakonam. The 
daily rent for each shop is Rs. 4. The evic- 
tion petition was filed by one Nagalakshmi 
Ammal. The eviction was sought on three 
grounds namely: (1) wilful default; (ii) 
demolition of the buildings and for 
reconstructing the same; and (iii) the tenants 
caused damages to the buildings by putting 
them toa different use from the one for 
which they were rented out. Both the Rent 
Controller and the Appellate Authority found 
that there was no default, much less wilful 
default on the part of the tenants. They 
ordered eviction on the ground that the 
landlord requires the buildings for demoli- 
tion and reconstruction and also on the 


ground that the tenants have damaged 
the buildings. I do not think it is 
necessary for me to ро ipto the merits 


M, b. y.-31 


241 


ofthe case elaborately since Mr. B. Raja- 
gopalan, learned counsel for the petitioners, 
is not able to make any headway to dislodge 
the coneurrent findings given by the two 
authorities below on merits. Iam satisfied 
from the evidence on record and also after 
going through the judgmeuts of the two 
authorities below that the reasons given by 
the authorities below for ordering the evic- 
tion on the abovesaid two grounds are 
correct. 


2. Mr. B. Rajagopalan, learned counsel, 
submits that the buildings in question 
originally belonged to one, Dr. Murthy and 
after his demise, his wife Nagalakshmi, the 
petitioner herein and her son Uadyakumar 
acquired this property. The petition for 
eviction was filed only by the wife of 
Dr. Murthy. viz., Nagalakshmi Ammal. 
Mr. B. Rajagopalan, learned counsel for the 
petitioners, submits that the eviction peti- 
tion is liable to be dismissed as per section 
10 (8) of the Tamil Nadu Buildings (Lease 
and Rent Control) Act. According to the 
learned counsel, inasmuch fas Udayakumar, 
the son of Dr. Murthy who is also a co- 
sharer in the property has not joined asa 
petitioner in the eviction petition, the present 
petitioner in the eviction petition has no 
locus standi to file the eviction petition 
without getting the written consent from the 
other sharer, namely, Udayakumar. In 
short, the learned counsel submits that 
Nagalakshmi Ammal being a co-owner, she 
is an agent for the other co-sharer in rela- 
tion to the collection of rents from the 
tenants: As such Mr. Rajagopalan states 
that Nagalakshmi Ammal ought to have 
obtained the written consent of Udayakumar 
as per section 10 (8) of the Act before she 
came forward with the eviction petition. 
Section 10 (8) of the Act reads as follows : 


«Notwithstanding anything contained in 
this section, no person who is receiving or 
is entitled to receive the rent of a building, 
merely, as an agent of the landlord shali, 
except with the previous written consent 
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of the landlord, be entitled to apply for 
the eviction of the tenant". 


Before dealing with the legal contentions 
taken by the learned counsel appearing for 
the petitioners herein, it is necessary to note 
that the other co-sharer is no other then the 
son of Nagalakshmi Ammal and that they 
are living together. Itis also not disputed 
that the tenants are paying the rent. only to 
Nagalakshmi Ammal and at no point of time 
there seems to be any dispute in collecting 
the rents by Nagalakshmi Ammal. It is also 
not tbe evidence of any of the parties to 
these proceedings that Udayakumar, son of 
Nagalakshmi Ammal, disputed the right of 
Nagalakshmi Ammal to manage the pro- 
perty and collect the rents from the tenants. 
In Abdul Rahman v. Ganga Chandrasekar!, 
Ramaprasada Rao, CJ., has observed : 


* Whether this provision (section 10 (8) of 
the above Act) would apply: to a co-owner 
is doubtful. Iam not, however, inclined 
to express an opinion on it". 


After observing so categorically the learned 
Judge pcsed the question that even if a co- 
owner on given facts aud circumstances of 
a case is considered to be ап agent, 
is it necessary for him to get a written 
censent prior to the filing of the eviction 
petition? The learned Chief Justice inter-' 
preted the word ‘previous’ occurring in sub- 
section (8). Finally, the learned Chef 
Justice decided as'follows : 


“The intention appears to be that a co- 
owner shall not without the consent of 
others, file an application for eviction; and 
if a question arises as to whether he had 
obtained any such consent, which could be 
established, in the alternative even in the 
course of the proceedings and before eviction 
it would be ingenuous to extend the intend- 
ment ofthe prescription as meaning that 
the previous written consent should be 
given even before filing a petition to obtain 
an order for eviction. The. entitlemens 


faeces, 


1. (1978) 2 M. L. J. 234 :91 L. W, 519 : (1979) 1 
Ren. C. J. 59. 
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of the owner for eviction of a tenant. 
referred to in sub-section (8) should be 
construed not literally but liberally. If 
therefore the written consent of the co- 
owners is obtained in the course of trial 
and before an order for eviction is obtain- 
ed and if that written consent of the other 
co-owners sufficiently reflects the posi 
tion that they gave the consent even at or 
about the time when the petition was 
filed, then the Court which appreciates 
such evidence could come to the conclu- 
sion that there h4s been such a previous 
consent as required under sub-section (8).” 


3. Ido not think tbat from the abovesaid 
decision it can be conclusively held that the 
co-owner on the facts and circumstances of 
the case has to get the written consent of 
the other co-owner as provided under sec- 
tion 10 (8) of the Act. 


4. In Alagiyanatha v. Swaminatha Pillai. 
Natarajan, J., dealt with a case in which 
two brothers owned a building. In that 
case by arrangement the petitioner in the 
eviction petition and his brother were 
collecting the rent in equal shares from the 
tenant of the building in question. In that 
situation one of the brothers filed a petition 
for eviction before the Rent Controller 
praying for the eviction of the petitioner 
on the ground of wilful default in paying 
the rent and also on the ground of bon: fide 
requirement for his son's occupation. The 
other brother was not impleaded in the 
eviction petition as a party. There was 
also no contention .in the petition that 
the petition was filed on behalf of the other 
brother also who is a co-owner of the pro- 
perty. In that case, the tenant raised an 
objection to the maintainability of the peti- 
tion, without the other co-owner being a 
party to the proceedings. Oa those facts, 
the learned Judge held — 


“Where there is more than one landlord 
for a building it must necessarily be held 
that any action taken against the tenant 
of the building seeking his eviction must 


————————————— 
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be instituted by all the landlords or at 
least by one or more of them on behalf 
of and for the benefit of all of them". 


The case on hand can be easily distinguished 
from the case decided by Natarajan, J. 
n the case decided by Natarajan, J., 
there were admittedly two landlords for a 
single tenant. They were independently 
collecting the rent by mutual arrangement. 
In such circumstances, the learned Judge 
held that it is necessary to get the consent 
of the other landlord who is in the nature of 
aco-owner before any eviction petition is 
launched by the landlord In this case, there 
is only one landlord, i. e., Nagalakshmi 
Ammal. 


5. In Vasudevan v. R. Ramachandran}, 
Balasubrahmanyan, J., dealing with section 
i0 (8) of the Rent Control Act held— 


*Every co-owner is in areal sense, the 
absolute owner of the entirety of the 
interest in the joint property. In this 
sepse, a co-owner is by no means the 
agent of the other co-owner in respect 
of any interest in the property. On 
the incontrovertible position in law of 
co-owners who must be distinguished 
from agents, properly so called, section 10 
(8) has absolutely no application to the 
petition filed in the present case for evic- 
tion of the tenant.” 


Admittedly, in that case, the eviction 
petition was filed by one of the co-owners. 
In this connection, ‘it is interesting to 
note the decision reported іп Sri Ram 
Pasricha v. Jagannath, wherein it has 
been held that a co-owner is as much an 
owner of the entire property as any sole 
owner of a property is. It has been further 
held that the co-owner owns every part of 
the composite property along with others 
and it cannot be said that he is only a part 
owner or a fractional owner of the property. 





1. (1980) 1 M.L. J. 534. 


2 (1976) 48. C C 184: (1977 Ren C J. 494 : 
(1977) 1 S, C. R. 395: A. I. R, 1276 S, С, 2335. 
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6. Even apart from the abovesaid decision 
we have the Bench decision of our High 
Court reported in Вісһауа v. Venkacesa', 
wherein the scope of section 10 (8) of the 
Tamil Nadu Buildings (Lease and Rent Cone 


trol) Act came to be discussed. The Bench 


after referring to various other decisions on 
this aspect of the case has categorically laid 
down that the class of persons contemplated 
by section 10.(8) of the Act is a very limited 
class and only with reference to that class 
the requirement of obtaining the previous 
written consent of the landlord for filiog а 
petition for eviction will apply. A ™“eading 
of this decision will clearly eschew a co- 
owner coming under the definition of an 
agent contemplated under section 10 (8) of 
the Tamil Nadu Buildings (Lease and Rent 
Control) Act. 


7 Further ona reading of section 10 (8) it 
will be clear that only an agent of the land- 
lord is liable to get the previous written con- 
sent of the landlord. Considering the reason 
given in the Supreme Court decision reported 
in Sri Ram Pasricha | v. Jagannatha ? it is 
very difficult to construe that a co-owner 
will take the position of an agent in respect 
of the management of a property, since it 
has beea definitely held by the Supreme 
Court that a co-owner owns every part of 
the composite property along with others 
and it cannot be said that he is only a part 
owner or a fractional owner of the property. 
I have already stated that the other co-owner, 
in this case is no other tban the son of 
Nagalakshmi Ammal, the petitioner in the 
eviction petition and that he is living with] 
Nagalakshmi Ammal. It is only Naga- 

lakshmi Ammal who is collecting the rents 
from the petitioners herein and she wil! 
squarely come under the definition of land- 
lord. Inasmuch as I have held that she 
will not come under the definition of an 
agent contemplated in section 10 (8) of the 
Act, the argument advanced as if the eviction 
petition is not maintainable without the 
written consent of the co- owner cannot be 








1. (1979) T L N. J. 312. 
2. (1979) Ren, C. J. 494 :(1976) 4 S.C. C. 184; 
(1977) 1 S. C, R. 395 H A, I. R, 1976 S. C. 2335, 
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sustained. Thus relying on the observations 
and reasonings given in the Bench decision 
of our High Court reported in Bichaya v. 
Venkatesaà!, I donot find there is any 
merit in the contentions raised by the learned 
counsel appearing for the petitioners herein. 
Accordingly, the civil revision petition is 
dismissed with costs. Considering the busi- 
ness that is being carried on in the shops, 
the petitioners wi!l have time to vacate till 
30th November, 1980. 


S. J. Petition dismissed. 





IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 
PnEseNT:— V. Ramaswami, J. 


G. R. Radhakrishnan Appellant* 
Y. 
Rani Ammal and others Respondents. 


Specific performance of agreement to 
reconvey—Sale of immovable property by 
registered document — Agreement on next day 
to reconvey the property to vendor after a 
period of ten years from the date of sale — 
Agreemeni registered — Release of rights 
under agreement of  reconveyance by un- 
registered deeds — Validity —Claim оп basis 
only of will—Claim as heir not set up an 
therefore not allowable. 


By a registered deed of sale, *N'* and his 
sons (plaintiffs 2 and 3) conveyed the suit 
property to the defendant. On the next day 
the defendant executed a registered agree- 
ment to reconvey the property to “N” and 
his sons after a period of 10 years from the 
date of the sale. Subsequently **N" died 
leaving a will under which he bequeathed his 
properties to Ist plaintiff and the children of 
plaintiffs 2and 3. The relevant schedule to 
the will included the suit property. The 
relevant portion of the will relating to the 
properties reads: 
RM 
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The plaintiff sued for specific performaace 
of the agreement for reconveyance. The 
first Court found against the will and that 
the term” " обете * does not 
refer to the right of repurchase, but decreed 
specific performance to the extent of 2/9 of 
the suit property in favour of the plaintiff 
as one of the heirs of “N”. The lower 
appellate Court found the will to be genuine 
but proceeded on the assumption that the 
will did not bequeath the right of the deceased 
under the reconveyance agreement. It held 
however that the plaintiff as an heir of “ЇЧ” 
was entitled to specific performance of the 
entirety of the suit property. On appeal by 
the defendant, 


Meld : An agreement of reconveyance does 
not create · any interest in immovable 
property and therefore, there was no 
necessity for registering such an agreement. 
If the agreement of reconveyance does not 
create any interest in immovable property 
a fortiori a release of any right under that 
document will not also create any interest in 
immovable property and therefore, no 
registration is called for. There is no doubt 
that а release deed releasing a right under 
an agreement of resale does not require any 
registration. The question is not also res 
integra and is also covered by authority, 

l [Para. 2.] 


The term “9% 601 5105°°, in the context 
in which it was used had no reference to the 
right of reconveyance. [Para. 3.] 


The plaintiff having claimed _ specifi, 
performance only on the basis of the wil) 
alone and not as heir of “№” aclaim fo, 
specific performance as heir could not be 
allowed. | [Para. 4. 


In view however of the defendant not having 


appealed against the first Court's decree 


i], 


granting specific performance of 2/9th Share. 
it had become final and had to be confirmed. 


Cases referred to: — 


Chinnakkal v. Chinnathambi Goundan, (1934) 
67 M. L. J. 635 : 40 L. W. 646 : A. I. R, 1934 
Mad. 703 ; Sellappa Chetty v. Marappa 
Gounder, (1964) 2 M. L. J. 441: I. 1. В. 
(1964) 1 Mad. 691: 77 L. W. 613: A. I. R. 
1965 Mad. 37; Chief Controlling Revenue 
Authority v. Swami Gounder,8(1969) 2 M.L .J. 
93:1. L. R, (1969) 3 Mad. 17: 82 L. W. 
229 : A. I. К. 1970 Mad. 1 ; Dayal Singh v. 
Indar Singh, (1926) 53 I. A. 214 : 24 L.W. 
396 : 51 M. L. J. 788 : A. I. R. 1926 P. C. 94, 


V. Sridevan 
Appellant. 


and G.  Narasimhalu, for 


K. N. Balasubramanian, T. Dhanyakumar 
and N. Jothi, for Respondents. 


The Court delivered the following 


JUDGMENT. — This second appeal arises out 
of a suit filed for specific performance of an 
agreement of  reconveyance dated 10th 
January, 1958. The suit properties Origi- 
nally belonged to one Narasimhalu Naidu, 
father of the plaintiffs. Ihe said 
Narasimhalu Naidu and his two sons who 
are the second and third plaintiffs in the 
suit, sold the properties to the defendant 
under a registered sale deed dated 9th 
January, 1958, for a sum of Rs. 10,000/-. 
On the next day, namely, 1Uth January, 1958, 
the defendant executed a registered agree- 
ment to reconvey the properties in favour 
of Narasimhalu.Naidu and plaintiffs 2 and 
3. This document stated that after a 
period of ten years from 9th January, 1958 
and before 28th February, 1968, i.e., between 
10th January, 1958, and 28th February, 1968, 
the said Narasimhalu Naidu and the 
plaintiffs 2 and 3 shall have a right to re- 
purchase the properties for the sum of 
Rs. 10,000/-. The otherrelevant portion will 
be discussed a little later when the argument 
of the learned counsel based on the recitals 
is considered. On 6th May, 1959, the second 
plaintiff received a sum of Rs. 1,150/- from 
the defendant and in consideration of that 
money released whatever right he had under 
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the agreement to reconvey. Similarly, the 
third plaintiff received another sum of 
Rs. 1,150/- and executed a release deed on 
lith May, 1959, releasing whatever right he 
had under the agreement to reconvey. These 
two release deeds were unregistered docu- 
ments. The plaintiffs? father Narasimhalu 
Naidu died on 11th April, 1966, leaving a will 
dated 5th June, 1965. Under the said will, the 
said Narasimhalu Naidu bequested his pro- 
perties in favour of the first plaintiff and the 
children of plaintiffs 2 and 3. The schedule 
to this document included the suit properties 
іп respect of which Narasimhalu Naidu and 
his two sons had a right of re-conveyance. 
Subsequent to the death of Narasimhalu 
Naidu, the second plaintiff madean endorse- 
ment on the agreement of reconveyance 
releasing his 1/9th share in the right of 
reconveyance referable to his right as an 
heir to his father, for a consideration of 
Rs. 500/-. The present suit was filed pray- 


` ing for a decree for specific performance by 


the defendant of the agreement of reconvey- 
ance dated 10th January, 1958 у executing 
a conveyance in favour of the first 
plaintiff." It is stated in the plaint, “The 
plaintiffs state that the first plaintiff alone 
is entitled to obtain a reconveyance under 
the will of the late Narasimhalu Naidu. 
Plaintiffs 2 and 3 are not entitled to obtain 
а reconveyauce or deal with the right of 
reconveyance of the late Nerasimhalu Naidu 
in view of the terms of the testament of the 
father of the plaintiffs." The defendant 
filed a written statement mainly contending 
that the first plaintiff is not entitled to 
specific performance of the contract. For 
the sake of completeness, however, we may 
state that the defendant also questioned 
the truth and validity of the will and also 
that the suit properties were the joint 
family properties of Narasimhalu Naidu 
and they were not his self-acquisitions. 
Among the various grounds on which the 
defendant stated that the plaintiff is not 
entitled to specific performance, one of them 
was that the first plaintiff is not entitled to 
specific performance as the agreement pro- 
vided that the rights therein cannot be 
assigned and as she does not claim as an 
heir of Narasimhalu Naidu in terms of the 
agreement. The trial Court found thay 
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the will was not true and that, 
even if it were to be held to be 
true on a true coastruction of the same the 
first plaintiff did not get any right to 
enforce the re-purchase agreement. The 


trial Court also found that Exhibits B-5, - 


B-6 and B-12 under which the second and 
third plaintiffs have released their rights do 
not require to be registered and that the 
second plaintiff gave up not only his 1/3rd 
right in the properties under the agreement 
of reconveyance but also his 1/9th share in 
the 1/3rd share ofNarasimhalu Naidu. The 
trial Court also found that the third 
plaintiff had given up his one-third right 
under the agreement of reconveyance. The 
trial Court then proceeded to consider the 
claim of the plaintiffs as heirs of the deceased 
Narasimhalu and over-ruling the objection 
cf the defendant that such a claim as heirs 
was never pleaded and could not be consi- 
dered, held that the first plaintiff was 
entitled to specific performance of 2/9th share 
іп the suit properties on deposit of the 
proportionate value in Court. This was on 
the basis that ia the share of Narasimhalu 
Naidu each plaintiff was entitled to 1/3rd; 
i. e., 1/9th of the total and since the third 
plaintiff had no objection for passing a 
decree in respect of his share also in favour 
of the first plaintiff, the first plaintiff will 
be entitled to 2/9th share. Accordingly, 
the suit was decreed directing the defendant 
to executea sale deed in respect of 2/9th 
sharein the suit properties subject to the 
first plaintiff depositing the proportionate 
value in the Court within one month from 
the date of the decree. The trial Court also 
directed each party to bear their own costs. 
The defendant preferred A. S No. 164 of 
1971 against that part of the decree refusing 
at least proportionate costs in the suit. The 
plaintiffs preferred an appeal (A. S. No 10 
1972) claiming that the suit should have 
been decreed in its entirety and not with 
reference to 2/9th share in the suit properties 
alone. The learned District Judge held that 
the will was true and genuine and that the 
plaintiffs have properly proved the same. 
On the ground that the agreement to 
reconvey is one and indefeasible and even one 
of the per-ons in whose favour the agreement 
was executed is entitled to enforce the 
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entirety of the agreement the lower appellate 
Court proceeded to consider whether the first 
plaintiff was entitled to get  reconveyance 
of the entirety of the properties, Accepting 
the finding of the trial Court that the will 
does not refer to the reconveyance and it did 
not bequeath the right under the document 
in favour of the first plaintiff or the 
children of plaintiffs 2 and 3, the learned 
District Judge proceeded to consider as to 
whether tne first plaintiff will not be 
entitled to claim specific performance as 
an heir of Narasimhalu Naidu. The learned 
Judge then held thas Exhibits B 5, B-6 and 


В-12 are unregistered release deeds and that 


release of the right under the agreement 
to reconvey could be done only by a regis- 
tered document as it related to immovable 
property and since the documents were un- 
registered they are inadmissible in evidence 
and no reliance can be placed on Exhibits 
B-5, B 6 and B-12,. Since the second and third 


'plain'iffs had по objection for executing a 


reconveyance document in favour of the 
first plaintiff the appeal of the plaintiffs 
was allowed directing the defendant to exe- 
cute a sale deed іп favour of the first plaintiff 
in respect of the entirety of the properties. 
The defendant has preferred this second 
appeal. 


2. Thefirstlegal contention which has to 
be considered and disposed of relates to the 
admissibility of Exhibits B-5, B-6 and B-12. 
As already stated, under these three docu- 
mentsthe second and third plaintiffs had 
released whatever right they had under the 
agreement for reconveyance dated 10th 
January, 1958. The agreement to reconvey 
was a registered document. But there could 
be no doubt aad it has also been held so in 
the decision reported in Chinnakkal у. 
Chinnathambi Goundan!, that an agreement of 
reconveyance does not create any interest in 
immovable property and therefore, there 
was no necessity for registering such an 
agreement. If the agreement of reconveyance 
does not create any interest in immovable 
property, a fortiori a release of any right 
under that document will not also create 
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any interest in immovable property and 
therefore, no registration iscalled for. I 
have, therefore, no doubt that a release deed 
releasing a right under an agreement of re- 
sale does not require any registration. The 
question is not also res integra and it is also 
covered by an authority, viz., Selleppa Chetty 
v. Marappa Goundar!. In that case, the right 
of reconveyance was assigned under an un- 
registered document in fzvour of the plain- 
tiffs in that case, The question for conside- 
ration was whether the assignment deed 
required any registration. It was held by 
the Division Bench that the assignment of 
the agreement to reconvey did not convey 
any present interest in immovable property 
and that, it does not require to be registered. 
The decision in Chief Controlling Revenue 
Authority v, Swami Gounder?, did not deal 
with the question relating to registration. 
But the question for consideration in that case 
was whether an instrument by which the 
vendor gave up the right to reconveyance 
was a release falling under Article 55 of 
Schedule I of the Stamp Act or was a 
conveyance under Article 23. It was held that 
it was nota conveyance and it is a mere 
release deed. The question whether it has to 
be registered or not did not fall to be con- 
sidered in that case. The decision of the Privy 
Council in Dayal Singh v. Indar Singh? was 
based on the particular recitals in the agree- 
. ment of sale where substantial amount was 
also paid. Оп the terms of the document 
the Privy Council held that an interest in 
immovable property was created and that, 
therefore, it was compulsorily registrable 
under section 17. It is not an authority for the 
position that every agreement for sale or for 
reconveyance is compulsorily regisirable. The 
two decisions in Chief Contr.lling Revenue 
Authority v. Swami Gounder? and Dayal Singh 
v. Indar Singh® relied on by the learned 
District Judge, were, therefore no authorities 
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for the position that the release deeds 
executed by plaintiffs 2 and 3 (in this case) 
are compulsorily registrable. The finding 
of the learned District Judge that Exhibits 
B-5, B-6 and B-12 are inadmissiable in evi- 
dence is, therefore, clearly against law and 
cannot be accepted. 


3, The next substantial question that was 
argued by the learned counsel for the defen- 
dant (appellant) is that under the terms of 
the will the first plaintiff did not get any 
righé to enforce the agreement of recon- 
veyance dated 10th January, 1958. The 
relevant portion of the document relating to 
the property that was conveyed reads as 
follows : 


"втёт & @ Gorge sone итд) 
жштщ GOL SH «вт een Ser guu 
5 gerere Sproub фойе 
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The schedule to the document not only 
refers to the properttes that were the subject- 
matter of the right of reconveyance but 
also other properties. The learned counsel 
for the plaintiffs contended that the word 
“Advis” used in the above-extracted 
portion refers to the right of reconveyance 
and not any other encumbrance over the 
properties. Apart from the fact that there 
no evidence to show that the deceased had 
not created any encumbrance over any of the 
pioperties in the schedule and that, therefore, 
the word ‘‘encumbrance” referred to therein 
could not relate to any other encumbrance 
but only to the right of re-sale it is not also 
acceptable that the word “адсл” or 
encumbrance can be said to refer to the right 
of re-purchase of the suit properties. An 
encumbrance is normally created by the 
owner of the property and so far as the 
properties that are the subject-matter of the 
suit are concerned they had already been 
purchased by the defendant and if the 
reconveyance is to be considered as even an 
encumbrance it could only refer to encum- 
brance created by the defendant and not an 
encumbrance created by the deceased 
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Narasimhalu, In fact, though the trial Court 
held that the word ‘аш?’ in the 
above extracted portion does not refer to the 
right of re-purchase, the learned District 
Judge did not give any different fiuding. The 
appellate Court proceeded on the assumption 
that the will did not bequeath to the first 
plaintiff the right of the deceased under the 
reconveyance agreement, but proceeded to 
consider the righ: ‘of the first plaintiff for 
specific performance as an heir to the 
deceased, The finding of the trial Court 
that the will did not bequeath the right of 
Narasimhalu Naidu under the deed of 
reconveyance was, therefore, to be considered 
to have been confirmed by the finding of the 
lower appellate Court also. Though some 
plausible argument could be advanced on the 
basis that there isa reference to the proper- 
ties which are the subject-matter of the suit 
in the schedule to the will, I am unable to 
agree with the learned counsel for the 
respondents that from the mere fact that the 
schedule included the suit properties, the 
word “Swis” is to be understood 
as having a reference to the right of 
te-purchase. I may add that as pointed out 
by the learned counsel for the appellaat 
(defendant) certain properties which had 
already been conveyed are also included in 
the schedule and that shows that without 
reference to any right of the deceased the 
properties have been indiscriminately 
included in the schedule in the unregistered 
wil. I am unable to interfere’ with the 
finding of the lower appellate Court that in 
this particular case, in the context in which 
the word *'e$ebe)mieib" is used, It has no 
eference to the right of reconveyance. 





4. The learned counsel for the respondents 
then strenuously contended that even 
if the will did not bequeath any right under 
the agreement in favour of the first plaintiff 
or any of the plaintiffs, since the plaintiffs, 
as the daughter and the sons of the deceased 
Narasimhalu Naidu are Class І heirs and all 
of them are b:fore Court they are entitled 
to claim specific performance as heirs of 
Narasimhalu Naidu. Не also refers to the 
terms of Exhibit А-2 as entitling the heirs to 
enforce the agreement. in the plaint, the 
plaintiffs had not claimed specific perfor- 
mance as heirs of Narasimhalu Naidu or on 
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the basis of any of the recitals in the deed 
of reconveyance. In fact, the plaint stated, 
е first plaintiff alone is entitled to obtain 
areconveyance under the will of the late 
Narasimhalu Naidu and plaintiffs 2 and 3 
are not entitled to obtain a reconveyance or 
deal with the right of reconveyance of the 
late Narasimhalu Naidu in view of the 
terms of the testment of the father of the 
plaintiffs.’ The claim was, therefore, 
definitely based on the will and but for 
such a claim the first plaintiff alone would 
not have been entitled to a claim for specific 
performance. She did not claim as the 
heir of Narasimhalu Naidu and as such, it is 
not possible for the plaintiffs to put forward 
any case for specific performance as heirs of 
their father. The argumemt of the learned 
counsel for the defendant on this point is 
not technical but itis one of substance. If 
the plaintiffs had come forward with a case 
that they are entitled to enforce the agree- 
ment of reconveyance as heirs of the said 
Narasimhalu Naidu, there might have been 
«uite a number of defences open to the 
defendant, which we cannot visualize or 
state with definiteness in this case. Ір fact, 
it might have been open for the defendant 
to plead that they ace neither the legal heirs 
nor entitled to the benefit by reason of any 
conduct or for any other reason. Suffice it 
to say that since that was not put in issue 
and the defendant did not have any oppor- 
tunity of stating his case with reference to 
the same, it could not have been dealt with 
by the trial Court during the arguments or 
by the appellate Court. The case could not, 
therefore, be proceeded with on the basis that 
the plaintiffs, even apart from the will, are 
entitled to enforce the agreement for recon- 
veyance. In fact, one of the plezs raised by 
the defendant in the written statement is that 
the first plaintiff is not entitled to specific 
performance as the agreement provides that 
the rights therein cannot be assigned and as 
she does not claim as an heir of rhe deceased 
Narasimhalu Naidu in terms of the agree- 
ment. We have, therefore, to proceed on 
the basis that the right to enforce the agree- 
ment was based solely on the terms of the 
will and since, as І һауе already held that 
the terms of the will did not enable ihe first 
plaintiff to file a suit, the present suit was 
not maintainable. j 
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5. The learned counsel for the respondents 
then vaguely pleaded that there is some sort 
of fiduciary relationship between the defen- 
dant and the second plaintiff and that 
precluded the defendant from acting in any 
manner prejudicial to the plaintiffs and that, 
therefore, it was not open to him to plead 
in this case that the right of recenveyance 
was поё enforceable, in its entirety. It 
appears that the defendant is an advocate 
and in cross-examination though denied any 
connection with Narasimhalu Naidu in his 
professional capacity admitted that under 
Exhibit A-10 the defendant had issued a 
notice on behalf of the. second plaintiff to 
one Chokkammal in connection with some 
matter which is totally unconnected with 
the proceedings herein and that too, in the 
year 1964. Iam unable to see how from this 
fact any fiduciary capacity could be claimed 
as established between the plaintiffs and the 
defendant requiring any uberrimae fides or 
any other particular conduct on the part of 
the defendant it may also be mentioned 
that second plaintiff as P.W. 1 has 
come and admitted in his evidence that 
the sale-deed Exhibit B-4 dated 9th January, 
1958, was for adequate consideration. In 
‘fact, he has stated that it would have been 
worth only Rs. 9,000 at that time though 
the sale was for Rs. 10,000. In such 
circumstances, therefore I am unable to 
find any point in the argument of the learned 
counsel for the respondents that there 
existed any fiduciary relationship between 
` the defendant and the plaintiffs or that any 
further conduct other than a normal pro- 
cedure was expected from the defendant in 
the matter of purchase or executing the 
agreement of reconveyance. 


6. It was then contended by the learned 
counsel for the plaintiffs-respondents that 
the first plaintiff was entitled as one of the 
heirs of Narasimhalu Naidu to get a 
reconveyance. of the entirety of the pro- 
perties on payment of the consideration of 
Rs. 0,000. The argument proceeded on the 
assumption that even apart from the will 
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the plaintiffs as heirs of  Narasimhalu 
Naidu are entitled to file the suit for specific 
performance. As already stated since they 
did not proceed on the basis that their claim 
is based on heirship this point does not 
arise for consideration. But even otherwise, 
I am unable to accepi this argument because, 
esseniially, the relief of specific performance 
isan equitable remedy. The defendant in 
this case had paid Rs. 1,150 to each of the 
plaintiffs 2 апа 3 as early as in Мау, 1959 
when he got the relerzse deeds and ke had 
also given Rs. 500 to the second plaintiff after 
the death of Narasimhalu Naidu. In 
gramting an equitable relief I could not 
ignore these payments by the defendant to 
plaintiffs 2and 3 which are not disputed. 
Naturally, therefore, the value of the proper- 
ties of the defendant is much more than what 
he agreed for at the time when he executed 
the reconveyance. The plaintiffs have never 
offered to reimburse the defendant the 
amount which they had received with or 
without interest and the equitabie relief, 
therefore, could not be claimed by the 
plaintiffs in this suit. The plaintiffs are 
not therefore entitled te any decree for specific 
performance and the suit, was, therefore, 
liable to be dismissed. But since the decree 
of the trial Court granting specific perfor- 
mance of 2/9th share in the suit properties 
in favour of the first plaintiff was not 
questioned in appeal by the defendant it 
had become final and the decree of the trial 
Court will have, therefore to be confirmed, 
and accordingly, the judgment and decree of 
the lower appellate court are set aside 
and the judgment and decree of the trial 
Court are confirmed. Though the defendant 
had filed an appeal in the lower appella.e 
Court against that portion of the decree 
disallowing costs in his favour, I do not 
think I can interfere with the judgment of 
the trial Court even on that aspect. The 
second appealis accordingly allowed. The 
judgment and decree of the lower appellate 
court are set aside and the judgment and 
decree of the trial Court are restored. There 
will be no order as to costs in this second 
appeal. 
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7. The appellant will be entitled to refund 
of any costs it he had paid to the respondents 
in pursuance of the deeree of the lower 
appellace Court. Any money deposited by 
the appellant pending the second appeal in 
pursuance of any interim order granted by 
this Cours will also be refunded to the 
«ppellant-oefendant. 


R. S. 





Second appeal allowed. 


iN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


Prusent:—-V. Balasubrahmanyan, d. 


Hathibudi Anandar .. Petitioner” 


y. 

Govindan .. Respondent. 
Tamil Nadu Buildings (Lease and Rent Con- 
trol) Act (ХУІІ of 1960) as amended by Act 
(XXIII of 1973), section 10,3) (iit) — Petition 
for eviction by landlord on ground of build- 
ing being required for purpose of business 
oj his foster son — Petition not maintainable. 


A son, in the generally accepted sense, is one 
whois begotten, Most legal systems also 
recognize, asa son, one who is taken in 
adoption, A foster sonis neither begotten 
nor takeu-in adoption. He is merely fostered 
that is to says brought up by his foster 
parents. He lacks the vital element which 
attaches to a natural born son, He lacks 
too the legal cognition which is accorded to 
an adopted son; it is a sentimental relation- 
ship which is pure and simple. A foster son 
. js no sonat all. The suffix ‘son’ is permitted 


to him only asa matter of common courtesy.. 
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18th November, 1936, 
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He cannot therefore be held to be а member 
ot the Jandiord's family within the meaning 
of section 2 (0-A) ot the Tamil Nadu Build- - 
ings (Lease and Rent Control) Act. Nor 
сап a landlord inveke section 10 (3) (a) (iii) 
ot the Act to compel his tenant to make way 
for his foster son, however close the landlord 
may teel towards that foster son. Jke land- 
lora's plan for eviction of the tenant ia this 
case Ought properly to have been rejected on 
the very face of the landlord's pleadings to 
the effcce that the builaing . was required to 


set up his foster son.in business, 


(Para. 4.] 


Petition under section 25 of Tamil Nadu Build- 
ings (Lease and Rent Control) Act XVIII of 
1960 as amended by Act XXIII of 1973 praying 
the High Court to revise the Order of the 
Court of the Subordinate Judge, Tiruchira- 
раш dated 12tn February, 1579 abd made 
in C. R. P. No. 24 of 1976 (K.C.O. P. No. 381 
of 1974 on tne file of the Court of the First 


Additional Disirict Munsit (Rent Controller), 
Tiruchirapalh). 


Me N.&Krishnamani, for Petitioner. 
R. Srinivasan, for, Respondent. 


The Court delivered the following 


IucGuENT.—The petitioner is the tenant of a 
non-residential building in Woralyur, 
Tiruchirapalli. The landlord applied to the 
Rent Controller for an order of eviction 
under section 10 (3) (a) (iii) of the Tamil 
Nadu Buildings (Lease and Rent Control) 
Act, 1961. The landlord stated in his 
petition that he required the building bona 
fide for setting up therein a retail business 
in rice to be carried on by his foster son. 
The tenant resisted the petition. But the 
Rent Controller ordered eviction. The order 


was confirmed in appeal by the appellate 
authority. 


2. In this revision, the tenant questions the 
validity of the order or eviction on the 
ground that a tenant cannot be evicted to 
accommodate а  landlord's, foster son. 
The argument is that a foster son is not 
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comprehended within the ambit of the 
expression, ‘member of the family' occurring 
in section іо (3)(8) (пш) апа defined in 
section 2 (6-A), of the Act. 


3. Iuphold this contention as well-found- 
ed. While a landlord can apply for an 
Order for possession under section: 10 (3) (a) 
(iii) either for his own benefit or for that 
ofa member of his family, the Act takes 
care to enumerate who are all the persons 


Who can be regarded as members of the: 


landlord's family for the purposes of the 
Act, The enumeration of members of a land- 
lord's family is rendered in section 2 (6-A). 
Under that enumeration, the landlord's 
son, daughter, grand-child and dependent- 
parent would all be members of his family. 
The contention of the tenant in this revision 
is that a landlord's foster son cannot be 
regarded as a son within the meaning of the 
provision, 


4. I must uphold this contention as a matter 
of construction. The legislature has ‘left 
the expression ‘son’ undefined, but Ido not 
think the lack of a definition raises any 
difficult problem of construction ог appli- 
cation. A son, in the generally accepted 
sense, IS one Who is begotten. Most legal 
systems also recognize, as a son, one who is 
taken in adoption. But a foster son is 
neither begotten, nor taken in adoption. 
He is merely fostered, that is to say, brought 
up by his foster parent. Не lacks the vital 
element which attaches to a natural-born 
son. He lacks too the legal cognition which 
is accorded to an adopted son. His relation- 
ship to the foster parent is not a jural rela- 
tionship;it is a sentimental relationship, 
pure and simple. A foster son is thus no 
son at all. The suffix 'son' is permitted 
to him only as a matter of common courtesy. 
It follows, therefore, that he cannot be held 
to be a member of the landlord's family 
within the meaning of section 2 (6-A) of the 
Act. It follows further that a landlord can- 
not invoke section 10 (3) (a) (iii) of the Act 
to compel his tenant to make way for his 
foster son, however close the landlord may 
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feel towards that foster sog. The landlord's 
plaint for eviction of the tenant in this case 
ought properly to have been rejected on the 
very face of the landlord's pleadings to the 
effect that the building was rcquired to set 
up his foster son in business. The order 
passed by the Rent Controller and the 
appellate authority to the contrary must 
therefore be vacated. | 


5. Мг. В. Srinivasan, learned counsel 
appearing for the Jandiord, objected to the 
revision being disposed of on the greund 
aforesaid. He said that this point abouta 
foster Son not being a son was not put 
forward by the tenant before the Rent 
Controller or the appellate authority. 


6. Ido not, however, think it has very much 
mattered at all in this case that the question 
of law is being raised and considered for the 
first time now in revision. Is certainly 
could not have put the landlord ata dis- 
advantage as a party to the proceedings, 
For the iaquiry in the revision has invoived 
no more than an examination of the very 
provision which the landlord has invoked 
as being applicable to the very facts which 
he has pleaded in his petition for eviction. 
Learned counsel’, objection cannot theiefore 
be sustained on any view of procedural 
technicalities. 


7. Inthe result, the civil revision petition 
is allowed. The order of eviction passed by 
the Rent Controller and confirmed by the 
appellate authority is set aside. The evic- 
tion petition filed by the landlord is dis- 
missed. There will, however, be no order as 
to costs. 


R. S. Petition allewed. 
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IN THE HIGH COURT OF JUDI- 


CATURE AT MADRAS, 

Prasenr:—G. Ramanujam | an? V. Sethu- 
raman, JJ. - 

Ponnusamy and others .. Appellants* 


y. 


Fhe Tamil Nadu State Wakf Board, through 
its Secretary Respondent. 


Tamil Nadu Court-fees and Suits Valuation 
Act (XIV of 1955), section 25 (a) and section 
52—G O. Ms. No. 1742, dated 9th luly, 1969 
— Concession to Wakf Board in paying Court- 
fee—Suit for recovery of wakf property -- 
Fixed court-fee paid — Appeal by defendant 
— Whether G. O. can be taken advantage of. 


The Government Order reducing the court- 
fee payable by the Wakf Board in a suit 
filed by the Board for recovery of possession 
of wakf property from third parties to 
Rs. 13 will not apply to the defendant in a 
suit who files an appeal against the decision 
rendered in such a suit. Section 52 of the 
Tamil Nadu Court-fees and Suits Valuation 
Act states that the fee payable in an appeal 
shall be the same as the fee that would be 
payable in the Court of first instance on the 
subject-matter of the appeal. The explana- 
tion does not use the expression ‘‘the fee 
that was paid in the Court of first instance" 
but uses the words ‘‘the fee that would be 
payable on the relief in the Court of first 
instance". The fact that the Wakf Board was 
entitled to pay the fixed court-fee of Rs. 15 
in a suit filed for recovery of the wakf pro- 
perty will not enable the defendant when he 
files the appeal against the judgment in that 
suit to pay the same fixed court-fee as that 
will not be the fee "payable on the relief in 
the Court of first instance” if the suit were 
to be filed by the defendant In this view 
of the matter the appe:lant herein has to pay 
court-fee ad valorem on the market value of 
the property under section 25 (a) as the suit 











"S.A. No. 466 of 1976, 


tHE. MADRAS’ LAW JOURNAL REPORTS 


22nd August, 1980. 


(1981 


has been filed for declaration of title and 
for possession of the property. 
| [Para. 1.] 


Appeal against the decree dt. 11th March, 1976 
of the Court of Principal Subordinate Judge» 
Ramanathapuram at Madurai and made in 
Original Suit No. 30 of 1974. 


K. Ramamurthy, for R. Nadanasabapathy 
and D. Nelson, for Appellants. 


S, М, Hameed Mohideen, for Respondent. 


The Judgment of the Court was delivered by 


Ramanujam, J.—When the above appeal filed 
by some of the defendants in O S. No. 30 of 
1974 on the file of the Sub-Court, Rama- 
nathapuram at Madurai was taken up for 
hearing, the learned counsel for the respon- 
dent-wakf Board raised a preliminary 
objection that proper court-fee had not been 
paid on the memorandum of grounds of 
appealand unless the appellants pay the 
requisite court-fee, the appeal cannot be 
proceeded with. The learned counsel for the 
respondent contended that the appellants 
have paid a fixed court-fee of Rs. 15 in the 
appeal memorandum instead of paying the 
court-fee under section 25 (a) of the Court- 
fees and Suits Valuation Act read with sec- 
tion 52 aud that the concession of paying a 
court-fee given by G О. Ms No. 1742, Home, 
dated 9th July, 1969 is available only зо the 
Wakf Board when it files the suit for reco- 
very of possession of wakf property and that 
the defendant іп а suit filed by the Wakf 
Board cannot take advautage of the said 
concession and рау a fixed Court-fee. The 
learned counsel relies on a judgment ofa 
Division Bench of this Court in A. S. No. 
342 of 1971 wherein under similar circum- 
stances, the defendan: who had filed an 
appeal as against the judgment in a suit filed 
by the Wakf Board was directed to pay the 
court-fee ad valorem on the value of the 
appeal on the ground that he is not entitled 
to pay the fixed court-fee referred to in the ` 
Government Notification giving concession 
in regard to suits filed by the Wakf Board 
alone Weare in entire agreement with the 
view taken in that case by the Division. 
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Bench. The said Government order reducing 
the court-fee payable by the Wakf Board in 
asuit filed for recovery of possession of 
wakf property from third parties to Rs. 15/- 
will not apply to the defendant in a suit who 
files an appesl against the decisien rendered 
in such a suit. Section 52 of the Tamil Nadu 
Court-fees and Suits Valuation Act states 
that the fees payablein an appeal shall be 
the same as the fee that would be payable 
in the Court of first instance on the subject 
matter of the appeal. Explanation (1) to 
that section is as follows : 


‘Whether the appeal is against the refusal 
ofa relief or against the grant of the 
relief, the fee payable in the appeal shall 
be the same as the fee that would be 
payable on the relief in the Court of first 


instance."? 


The explanation does nof use the expression 
"the fee that was paid in the Court of first in- 
stance" but uses the words “‘the fee that would 
be payable on the reliet inthe Court of first 
instance’. The fact that the Wakf Board 
was enabled to pay the fixed Court-fee of 
Rs. 15/- in a suit filed for recovery of the 
wakf property will not enable the defendant 


when he files the appeal against the 
judgment in that suit to pay the 
same fixed court-fee as that will not be the 


fee payable on the relief in the Court of 
first instance if the suit were to be filed by 
the defendant. In this view of the matter, 
we are of the view that the appellant herein 
has to pay court-fee ad valorem on the 
market value of the property under section 
18 (a) as the suit has been filed for declar- 
ation of title and for possession of the 
property. 

2. The appeal has been valued for the pur- 
pose of jurisdiction and court-fee ag 
Rs. 25, 100 which is the value of the suit 
properties mentioned in the plaint. The 
appellants, therefore, have to pay ad yalorem 
coart-fee on the value of the appeal, namely, 
‚ К. 25, 100. 

3. The appellants undertake to pay the 


court-fee if some time is granted for that 
purpose. The appellants shall pay the 
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deficit court-fee оп ог before 30th June, 
1980. 


4. This appeal coming on for further hear- 
ing as Friday the 22nd day of August, 1984 
in the presence of Mr. R. Nadanasabapathy, 
Advocate for the Appellant and Mr. S. M, 
Hameed Mohideen, Advocate for the respon- 
dent, tbe Court made the following Order. 


5. Byan order dated 16th April, 1980, we 
directed the appellant to pay the deficit 
court-fee on the memorandum of grounds 
of appeal on or before 30th June, 1980. But 
so far the deficit Court-fee has not been 
paid. The learned counsel for the appellant 
says that the appellant is unable to pay the 
court-fee. Hence the appeal is dismissed 
for non-payment of the deficit court-fec. 
There will be по order as to costs. 


Appeal dismissed. 





R. S. 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


Present:—V. Balasubrahmanyan, J. 
Petitioner? 


Bagiammal 


y. 
Subramaniam and others .. Respondents. 


Limitation Act (XXXVI of 1963), section 5— 
Petition to set aside ex parte decree—Delay 
of seventy-nine days—Delay attributed to 
petitioner being ill with heart disease and 
jaundice — Court to make humanistic 
approach— Petition allowed. 


On the question whether a delay of 79 days 
in filing an application to set aside an ex 
parte decree alleged to be due to petitionor's 
illness, should be excused, 


ee, R. P. No. 975 of 1980. 
30th January, 1981. 
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Held: The Court was entitled to bring to 
bear a humanistic approach to its decision, 
once it was convinced that the illness alleged 
was real and not feigned. In the instant 
case the man was past middle age, 
affected by cardiac trouble and down 
with jaundice to boot. Both ailments 
“are notoriously serious particularly at 
this stage of a man’s life even if. one rules 
out further complications. Not only is 
recovery a slow process, but it would call for 
a period of nursing and prolonged rest in 
bed. It would nog therefore be reasonable 
to regard the delay in this kind of case as 
inordinate. [Para. 3.) 


P. Ananthakrishnan Nair and C. Gosindan, 
for Petitioner. 


J. R. Doss, for Respondent. 
The Court made the following 


Orver:—The question in this revision is 
whether the Court below acted right in 
allowing an application under section 5 of the 
Limitation Act and excusing the delay, a 
matter of 79 days or so. The delay involved 
was in the filing of an application for setting 
aside an ex parte decree. The defendants who 
applied for this relief were a husband and 
wife. Their explanation for the delay was 
that the husband was ill with heart disease 
and also jaundice, and was taking treatment 
away from home. Although the plaintiff 
opposed the application under section 5, 
there was not a word of effective denial in 
his counter affidavit either of the illness 
alleged or its treatment. All that was 
urged by the plaintiff was that the allega- 
tions of illness were ‘‘not proper” and were 
“unbelievable” as though he was reviewing 
those allegations and not traversing them. 
In the event the learned Judge disposed of 
the matter thus: 


‘The ill health pleaded in the petition 
seems to be not unbelievable. 


I believe it and Ignore the objection of the 
plaintiff” 


‘he learned judge accordingly allowed the’ 


application under section 5 subject to pay- 
: ment of costs to the plaintiff. 
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2. In this revision the plaintiff's learned 
counsel is not minded to find fault with the 
Court below for having accepted the factum 
of ill-health pleaded by tha defendants. 
What learned counsel urges is that illness as 
such could not serve as safficient cause. 


3, The argument addressed in such broad 
fashion does not seem to me to further pur- 
poseful discussion. For the inquiry under 
section 5 can be properly directed only if one 
asks the question whether given the kind of 
illness in the case it would not amount to 
sufficient cause. Approaching the present 
matter in this way, can it be said: that the 
Court below was wrong in its determination? 
I think not. Ido not mean to suggest that 
every time something delays an application 
or other proceedings a mere allegation by him 
that he was ill must be accepted asa suffi- 
cient cause without proof. In the present 
case the Court below had proceeded to judge 
the situation on broad probabilities as to the 
nature and effect of the illness and this was 
entirely by the. defendants and their conse- 
quential inability to pursue the proceedings 
in time. lthink the Court was entitled to 
bring to bear a humanistic approach to its 
decision, once it was convinced that the 
illness alleged was real and not feigned. For 
hereisa man past middle age who wa: 
affected by cardiac trouble and who was 
also down with jaundice to boot. What 
would be his position under such conditions 
the one affecting the heart and the other 
affecting the liver? Both ailments are 
notoriously serious, particularly at 
this time of а man’s life even if one 
rules out further complications. 
Diseases of this kind havea tendency to 
debilitate even strong constitutions. Not 
only is recovery a slow process, but it would 
call for a period of nursing and prolonged 
rest in bed. It would not therefore be 
reasonable to regard the delay in this kind 
of case as inordinate once we grant as we 
must in this case that the prime cause for it 
was diseased ħeart and or jaundiced liver, 


4. The plaintiff’s learned counsel then 
sald that of the two defendants who had 
committed the delay, the excuse offered 
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could operate in favour of one alone and not 
the other. Learned counsel said it was the 
husband who was reported sick not the wife 
. and that being so, the application under 
section 5 must have been dismissed as 
against the latter at least in any case, . 


5. 'This argument again burks the realities. 
Any ordinary observer of the homes of 
cardiac patients would kaow that the rever- 
berations the disease produces in the family 
circle are of a kind and intensity which no 
other disease produces except perhaps 
cancer. There is no suggestion in this case 
that the wife was living apart from her sick 
husband. One might therefore, accept the 
illness of the one as a determining factor for 
the enforced delay of the other as well. 


6. The final criticism that the plaintiff's 
learned counsel u:tered was about the brevity 
of the order. The point really diverts the 
discussion from the merits of a Court 
determination to its composition, as judicial 
probe. 1 do not think myself that the 
length of a judge's decision can be the basis 
of an intelligent legal argument. Brevity is 
often a matter of style or shall I say, of the 
writer’s upbringing What we must look for 
in a piece of legal writing is not whether it 
is short but whether it is to the point. 
Besides I am not sure that in these days of 
judicial prolixity ecoaomy in expression is 
not a forensic virtue to be fostered rather 
than discouraged at least in interlocutory 
proceedings. 


7. The order under revision thus 
survives every one of the contentions urged 
on bekalf of the plaintiff. The revision 
petition is accordingly dismissed. There 
will be however no order as to costs. 





R. S. Petition dismissed, 


. the conviction. 
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IN THE HIGH COURT OF JUDI, 
CATURB AT MADRAS. 


PRssENT :— М. М, Ismail, CJ. and 
M. A. Sathar Sayeed, J. 
P, Narayanaswamy ^. Appellant" 


Y. 


The Director of School Education, Madras 
.. Respondent. 


Probation of Offenders Act (XX ef 1958), sece 
tion 12— Tamil Nadu Educational Rules, rule 
154— Section 12 of the Probation of Offenders 
Act no bar to proceedings under rule 154 of 
the Tamil Nadu Educatienal Rules. 


Where though a Headmaster was convicted 
of an offence under section 120-B, Penal 
Code he was released under section 4 (1) of 
the Probation of Offenders Act and reinstated 
but, later on action was taken against him 
under rule 154 of the Tamil Nadu Educa- 
tional Rules and his T. S. L. C. Certificate 
was cancelled, on а challenge against the 
validity of the order of cancellation on the 
ground that by virtue of section 12 of the 
Probation of Offenders Act, the  proceed- 
ings in question could not have been taken, 


Held: Section 12 of the Probation of 
Offenders Act, 1958 has no application to 
rule 154 of the Tamil Nadu Educational 
Rules. This Rule does not provide for any 
disqualification automatically resulting from 
On the other hand, this 
Rule contemplates action being taken 
independently once a conviction had taken 
place. Allthat can be said is that the Rule 
takes note of the conviction ofa teacher or 
headmaster, and that conviction constitutes 
an occasion and the basis for taking action 
under Ruie 154. Consequently, having 
regard to the manner in which section 12 of 
the Probation of Offenders Act, 1958 has been 
interpreted by the Supreme Court in Diyi- 
sional Persennel Officer, Southern Railway v. 
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Chellappan, (1976) 1 S. C. R. 783 : (1976) 3 
S. C. C. 190: A. I. R. 1975 S. C 2216, 
itis not possible to accept the conten- 
tion of the appellant that section 12 of 
the Probation of Offenders Acá constitutes 
a bar to proceedings under Rule 154 of the 
Tamil Nadu Educational Rules. 


(Para. 7.] 
Case referred to :— 
Divisional Personnel Officer, Southern 
Railway v. Chellappan, (1976) 1 S. C. R. 


783 : (1976) 3 S. C. C 190: (1976) І Lab. 
L.J 68:(1975) Lab. I. С. 1598: A. L R. 
1975 S. C. 2216. 


Appeal under Clause 15, Letters Patent 
against the order of Mohan, J., in W. P. 
No. 2638 of 1976, dated 30th August, 1976. 


K. Sengottian, for Appellant. 
The Government Pleader, for Respondent. 


The Order of the Court was made by 


Ismail, CJ. —This is an appeal against the 
order of Mohan, J., dated 30th August, 1976, 
dismissing W P No. 2638 of 1976 filed by 
the appellant herein, While the appellant 
. was the Headmaster of a school he was 
arrested for certaia offences, including one 
under section 120-B, Indian Penal Code. 
Consequent on his arrest, be was suspended. 
On 12th September, 1967 he was convicted. 
by the Sessions Judge, and on 11th July, 1970, 
based on his convition, he was dismissed. 
On 21st April, 1971, on appeal his convic- 
tion relating to the offence under section 
120-B, Iadian Penal Code, was confirmed. 
However, he was released under section 4 (1) 
of the Probation of Offenders Act, 1958. 


Consequent on the judgment of the 
appellate Court the appellant was also 
reinstated. 


2. Thereafter action was taken under Rule 
154 of the Tamil Nadu Educational Rules. 
A show cause notice was issued by the 
Director of School Education (respondent 
herein) to the appellant, drawing his atten- 
tion to the fact of conviction and asking 
him to show cause why his T S. L. C. 
should not be cancelled. On 9th April, 
1976, he submitted his reply. Not 
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being satisfied with his reply, the impugued 
order of cancellation of the certificate came 
to be passed on 26th June, 1976. It was to 
quash that order the present writ petition 
was filed. The learned Judge having dismis- 
sed the writ petitiom, the present writ appeal 
has been filed. 


3, The learned counsel for the appellant con- 
fends and that was the argument before the 
learned Judge also that by virtue of section 
12 of the Probation of Offenders Act, 1958 
(Central Act XX of 1958), the proceedings in 
question could not have been taken by the 
Director of School Education, in view of. 
the appellant having been released under 
section 4 of the Probation of Offenders 
Act, 1958. 


4. Section 12 of the Probation of Offenders 
Act, 1958, reads as follows : 


“Notwithstanding anything contained 
in any other law, a person found guilty of 
an offerce and dealt with under the pro- 
visions of section 3 or section 4 shall not 
. Suffer disqualification, if any, attaching to 
a conviction of an offence under such law: 


Provided that nothing in this section shall 
apply toa case who, after his release under 
section 4, is subsequently sentenced for 
the original offence”. 


5. The Supreme Court had occasion to 
consider the scope of this section in Divisional 
Personnel Officer, Southern Railway v. 
Chellappan', in paragraph 11 of the judg- 
ment, the Supreme Court observed : 


“This brings us to the consideration of 
two inter-connected questions, namely, as 
to what is the effect of the order of the 
Magistrate releasing the accused on pro- 
bation and the effect of section 12 of the 
Probation of Offenders Act. It was 
suggested by the respondent that if the 
Magistrate does not choose, after convict- 
ing the accused, to pass any sentences 


1. (1976) 15.6. Ӯ. 783 :(1976) 3 8. C. С. 199: 
(1976) 1 Lab. L. J. 68: (1975) Lab. I. C. 1598; A IR, 
1975 S. С. 2216, 


Н NARAYANASW AMY у, DIREGEOR ӨР 569605 EDUCATION (Ismail, CJ.) 


on him, but releases him on probation, 
then the stigma of conviction is completely 
wasbed out and obliterated, and, therefore 
rule 14 (1) of the Rules of 1968 will not 
apply in terms. We are however unable 
to agree with this some-what broad pro- 
position. A perusal of the provisions of 
the Probation of Offenders Act, 1958, 
clearly shows that the mere fact that the 
accused is released on probation does not 
obliterate the stigma of conviction". 


After extraoting the relevant portions of sec- 
tions 3 and 4, section 9 (3) and (4) of the 
Act, Supreme Court proceeded to observe :. 


“These provisions would clearly show tbat 
an order of release on probation comesinto 
existence only after the accused is found 
guilty andis convicted of the offence. 
Thus the conviction of the accused or the 
finding of the Court that he is guilty can- 
not be washed out at all, because that is 
the stne qua non for the order of release on 
probation of the offender. The order of 
release on probation is merely in substitu- 
tion of the sentence to be imposed by the 
Court. This has been made permissible 
by the statute with a humanist point of 
view in order to reform youthful offenders 
and to prevent them from becoming 
hardened criminals. Thé provisions of 
section 9 (3) of the Act extracted above 
would clearly show that the control of the 
offender is retained by the criminal Court 
and where it is satisfied that the condi- 
tions of the bond have been broken by the 
offender, who has been released on proba- 
tion, the Court can sentence the offender 
for the original offence. This clearly 
shows that the factum of guilt on 
the criminal charge is not swept 
away merely by the passing of the 
order releasing the offender on 
probation. Under sections 3, 4 or 6 of the 
Act, the stigma continues and finding of 
the misconduct resulting in conviction 
must be treated to bea conclusive proof. 
In these circumstances, therefore, we are 
unable to accept the argument of the res- 
pondents that the order of the Magistrate 
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releasing the offender on probation 
obliterates the stigma of conviction". 


After extracting section 12 of the Act, 
and the argument advanced with reference 
thereto, the Supreme Court observed : 


"It was suggested that section 12 of the 
Act completely obliterates the effect of 
any conviction and wipes out the 
disqualification attached to a conviction 
of an offence under such law. This argu- 
ment, in our opinion, is based on a gross 
misreading of the provisions of section 12 
ofthe Act. The words ‘attaching to a 
conviction of an offence under such law 
refer to two contingencies : (1) that there 
must be a disqualification resulting from a 
conviction; and (ii) that such qualification 
must be provided by some law other than 
the Probation of Offenders Ас”, 


6. It is against the background of this law 
laid down by the Supreme Court we have to 
consider the effect of the argument of the 
learned counsel for the appellant in the 
present case. Inthis case, as we already 
pointed out, action was taken under rule 
154 of the Tamil Nadu Educational Rules. 
Rule 154 provided for the cancellation or 
suspension of a teacher's certificate ог any 
grade, if the character and conduct of the 
teacher is shown to be bad. This Rule 
further provides : 


‘Such suspension or cancellation shall not 
be ordered except when the teacher or 
headmaster has been convicted in a Court, 
until the teacher or headmaster has been 
informed in writing of the charges against 
him, and full enquiry has been made elther 
by the Chief Educational Officer or by 
the Director, or by any officer deputed by 
either of them for the ригреѕе”. 


7. In our opinion, section 12 of the Proba- 
tion of Offenders Act, 1958, has no applica- 
tion to this Rule. This rule does not pro- 
vide for any disqualification automatically 
resulting from the conviction. On the other! 
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hand, this Rule contemplates action being 
taken independently once a conviction had 
taken place. 'All that can be said is that the 
Rule takes note of the conviction of a 
teacher or headmaster, and that conviction 
constitutes an occasion and the basis for 
taking action under rule 154. Consequently, 
having regard to the manner in which sec- 
tion 12 of the Probation of Offenders Act, 
1958, has been interpreted by the Supreme 
Court, it is not possible to accept. the con- 
tention of the learned couasel for the 
appellant that section 12 of the Probation of 
Offenders Act constitutes a bar to proceed- 
ings under rule 154 of the Tamil Nadu 
Educational Rules. 


8. Before the learned Judge another argu- 
ment would appear to have been put forward, 
namely, that the charge levelled against the 
appellant in the show-cause notice was 
vague The learned Judge very rightly 
pointed out that sucha case was not put 
forward at the earlier stage, but was .put 
forward only in the writ petition, that even 
in the reply to the show-cause notice which 
the appellant gave, he did not put forward 
any case of vagueness of the charge and that 
the explanatien showed that the appellant 
had clearly understood the charge. ín view 
of this, the contention that the charge in the 
show-cause notice is vague was not repeated 
before us. 2 


9. The result is that the appeal fails and is 
accordingly dismissed. There will be no 
order as to costs. 


S. J. Appeal dismissed. 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


PRESENT :— A. Varadarajan, J. 


R. S. Muthuswami Gounder ... Appellant* 


y. 


А. Annamalai and others ... Respondents 


(A) Transfer of Property Act (IV of 1882), 
section 51—Suit for де: Іагагіоп and vacant 
possession of land — Allegation of trespass 
by defendant and putting up of superstructure 
—Nothing done by owner to stop it— 
Acquiescence by owner — Trespasser not liable 
to be evicted —Owner to be compensated. 


(B) Civil Procedure Code (V of 1908), 
section 100 — Arguments whether to be con- 
fined only to substantial question of law 
framed — Substantial question of [аҥ not 
framed — Whether could be raised. 


Held: Asper the decisions reported in The 
Associated Cement Companies Limited v. 
L. S. Rama Krishna Gounder, LI.L.R. (1965) 1 

Mad. 237: 77 L. W.629 and S Palanivelu 
v. Varadammal, (1978) ! M.L.J. 212 : L L. R. 
(1978) 1 Mad. 206 : 90 L. W. 531: A. I К. 
1977 Mad. 342, a plaintiff who resides about 


'" а mile away from the suit property, would 


have come to know about the defendant 
putting up constructions on a major portion 
of the suit property if he had cared to find 
out and since he has not done so and kept 
quiet until the first defendant had completed - 
his constructions which have been valued by 
the Commissioner at Rs. 15,000 and had 
sent the notice only about 7 or 8 months 
later after January, 1972, asserting, his right 
to the suit properiy, the principle of 
acquiescence has to be made applicable to 
the facts of the case and the plaintiff has to 
be given only a decree for compensation in 
respect of the property in lieu of the relief 
of recovery of vacant possession of the 
property. (Para. 16.] 
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*S. A. No. 427 of 1978. d5th August, 1980, 


I] MUTHUSWAME 69UNDSR V. ANNAMALAI (Varadarajan, J.) 


Cases referred to: — 


Associated Cement Companies Ltd. vy. 
Ramakrishna Gounder, I L R. (1965) 1 Mad 
237:77 L. W. 629: A.I. R. 1965 Mad. 
318; Palanivelu v. Varadammal, (1978) 1 
M. L. J. 212: I. L. R. (1978) I Mad. 206 : 
90 L. W. 531: A. I. R. 1977 Mad. 342 ; 
Mehindra and Mohindra Ltd, v. Union of 
India, 1979 Tax. 1. К. 2064: (1979) 2 
S C. C. £29: (1979): 2 S. C R 1038 49 
Comp Cases 419 : A.I К. 1979 S C. 798; 
Cairncross v. Lorimer 5 Lew Times 13); 
Duke of Leeds v. Azherst, (1846) 78 B. B.4 ; 
Wilmott v. Barber, (18830) 15 Ch. D. 96; 
K. S. R. Ramanathan Chetty y Ranganathan 
Chetty, (1917) I. L. R. 40 Mad. 1134: 33 
M. L J. 252:61. W 300; Bakharia Dhuria 
v. Manak Gangarim, А.І, К. 1954 Nag. 97; 
Dr. Abdul Khadir v Miss Sheilla Myrtle 
James, A. I. R 1957 Pat. 308 ; Sarjug Desi v. 
Dulbin Kishori Kuer, A. І. R. 1960 Pat. 
414 ; Bodi Reddy v. Appu Goundan, (1970) 2 
M. L. J. 577. 


Appeal against the decree of the District 
Court, Coimbatore (East) at Erode in 
Appeal Suit No. 120 of 1976 preferred 
against the decree of the Court of the Subor- 
dinate Judge, Erode in Original Suit No. 
187 of 1972. 


Р, S. Srisailam, for Appellant. 


М. Sivamani, for Respondents. 
The Court made the following 


ORDER. — The first defendant R. S. Muthu- 
swami Gounder, who has lost in both the 
Courts, below, is appellant in this second 
appeal The plaintiff A. Annamalai filed 
the suit for a declaration of his title fo the 
suit property aud for recovering vacant 
possession of the same and also for a 
mandatory injunction directing the demoli- 
tion of the superstructure put up on the 
property by the first defendant and for 
damages of Rs. 200 for use and occupation 
of the property by the first defendant at 
Rs. 100. per mensem from the middle of 
January, 1972. 


2. The suit property is a vacant site measur- 
ing 42 feet cast to. west and 136 feet north 
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to south on the west, and (26 feet north to 
souto on the east, in T.S No. 907/* in 
Erode Municipal Town, stated to be in three 
plots. According to the plaint, T. S. No. 
907/2 belonged to defendants 5to 7 and 
some other co-sharers. Defendants 5 to7 
got for their share in the partition effected 
under Exhibit A-1, dated 6th May, 1967 the 
portion marked А, В, С.. Din the plaint 
plan measuring 270$ feet east to west on 
the south 2254 feet east to west on the 
north, 1624 feet north to south on the 
west and 1154 feet north to south on the 
east. Those defendants 5to7 sold under 
Exhibits A-3, A-4 and A-5 all dated 19th 
July, 1967 three plots marked 1to3 to the 
plaintiff, the third defendant and the fourth 
defendant respectively. Defendants 5 to 7 
sold the plot marked No.4 in the plaint 
plan to the tenth defendant under Exhibit 
A-6. dated 20th November, 1967. They sold 
the plot marked No. 5 in the plaiat plan to 
the second defendant under Exhibit А-7 
dated 10th March, 1969, and on the same day 
they sold the plot marked No. 6 in the plaint 
plan to the first defendant under Exhibit 
A-9, and the plot marked No. 7 in the plaint 
plan to defendants 1 snd 2 under Exhibit 
A-9. Defendants 1 and 2 entered into an 
exchange transaction under Exhibit A-10, 
dated 17th August, 1970, whereby the first, 
defendant became entitled to plot inarked 
No. 7 in the plaint plan situate immediately 
east of the suit property marked No 3 in the 
plaint plan. According to the plaint, the 
plaintiff was not aware until January, 1972, 
of any construction having been put up on 
the suit property, In January, 1972, when 
the plaintiff measured his property he dis- 
covered that the first defendant had encroa- 
ched upon a portion of the suit property. 
The first defendant has put up a tiled roof- 
ing for putting up looms, a small room with 
Sara palagai facing the 40 feet east to west 
road and a small tiled house with 2 or 3 
rooms for his residence behind that room. 
After the first defendant declined to comply 
with the plaintiff's request to remove tha 
encroachment, the plaintiff sent the notice, 
Exhibit A-11, dated 2nd February, 1972, for 
which the firs$ defendant sent the reply 
notice, Exhibit A-12, dated 15th March, 
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1972 with false allegations ара exaggerated 
value of the constructions put up by him on 
the suit property. The plaintiff filed the 
suit in those circumstances for the aforesaid 
reliefs. 


3. The first defendant alone contested 
the suit. His defence was that he 
is a bona fide purchaser for value of the 
property lying east of the suit property and 
he raised the construction on the suit pro- 
perty first in 1970. The plaintiff did not 
raise any objection until February, 1972. 
The first defendant has put up constructions 
at a cost of Rs. 25,000 under the bona fide 
belief that the suit property belongs to him. 
Nearly 24 years have elapsed after the 
construction of the buildings by the first 
defendant and no objection was raised by 
the plaintiff. The conduct of the plaintiff 
would clearly show that he bas acquiesced 
in the acts of the first defendant. In those 
circumstances, though there may bea mistake 
on the part of the first defendant, the plain- 
tiff is not justified in asking for delivery of 
vacant possession of the Јава and he would 
be entitled to receive only compensation at 
the prevailing market rate. 


4. The learned Principal Subordinate Judge, 
Erode, who tried the suit, framed five issues 
and an additional issue, and appointed a 
Commissioner who has filed his report and 
plan, Exhibits С-1 and C-2. The Commis- 
sioner has located the suitsite as E-J-K-L- 
in his plan, Exhibit C-2 He found the 
portion marked F-G. l-J in Exhibit C-2 to 
be in the enjoyment of the first defendant 
and the superstructure marked F-G-S-S in 
his plam having bean constructed on a portion 
of the suit plot marked E-J-K.L by him. 
The portion marked green in his plaint is a 
tiled shed while the portion marked yellow 
in his plaint is the first defendants tiled 
building. Thereof of the tiled sheds js of 
double Calicut tiles and those sheds are 
electrified, though according to the Commis- 
siover, the electrification isa loose one. In 
the tiled building there is one store-room, 
one hall, one room a kitchen and a shop 
facing the road. , There is also an open 
bath-room in the south-eastern corner of 
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the tiled building with a thinnai or pial in 
front of that building.. The tiled building 
is elevated from the ground level by 8 feet 
and contains two layers of roof, the top 
Jayer being of Calicut tiles and the lower 
layer being of flat tiles. This tiled building 
has been electrified and the electrification, 
according to the Commissioner, is a per- 
manent one. The Commissioner estimated 
the value of the buildings put up the first 
defendant at Rs. 15,000. Is may be stated 
that another shed marked green in Exhibit 
C-2 appears to have been put up by the first 
defendant partly; on the suit property 
and partly on his own property lying 
immediately on the east, 


S. Boththe learned Principal Subordinate 
Judge who tried the suit and' the learned 
District Judge Coimbatore East at Erode, 
who heard the appeal filed by the first 
defendant, found that the plaintiff has title to 
the suit property and that the first defendant 
has encroached upon the plaintiff's property. 
The learned Principal Subordinate Judge 
decreed the suit for declaration and delivery 
of vacant possession and also for mesne 
profits from the middle of January, 1972, 
till delivery of vacant possession after 
removal of the superstructure put up by the 
first defendant on thesuit property, directing 
the mesne profits to be determined in 
separate proceedings under Order 20, rule 12 
of the Code of Civil Procedure, with costs 
to be paid by the first defendant. The 
learned District Judge confirmed the trial 
Court's decree and dismissed the appeal 
with costs, 


6. The findings of the Courts below on the 
question of title and the, encroachment on 
the plaintiff’s property by the first defen- 
dant are questions of fact and were rightly 
not canvassed by the learned counsel for 
the first defendant-appellant before me. 
The argument before me was confined 
to the question whether the plaintiff ig 
entitled to recover possession of the suit 
property after demolition of the superstruc- 
tures put up by the first defendant on the 
suit property, as decreed by the Courts below 
or only to compensation on the ground of 
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acquiescence. The learned counsel for both 
the plaintiff and the first defendaut invited 
my attention to the evidence of defendants 
1 and 2 examined as D. Ws. 1 and 2 respec- 
tively, and of the plaintiff examined as 
P.W.l,in this connection. In the written 
statement itself the first defendant has stated 
that he started the construction after 17th 
August, 1970, and in his evidence he has 
stated that he -ad taken about nine months 
to complete the construction, which would 
take us to May, 1971. D W. 2 has stated 
that the first defendant has completed the 
construction in 1970 and he has not been 
cross-examined on that portion of his evi- 
dence. The evidence of P. W. 1 is that he 
came to know in January, 1972, that construc- 
tions had been put up on the suit property. 
He has not stated in his evidence that the 
construction was not риё up іп 1970. The 
evidence on the whole established that the 
firsi defendaut had started construction of 
the buildings after the date of the exchange 
deed, Exhibit A-10 dated 171h August, 1973, 
between himself and the second defendant, 
that it was completed in about May, 1971, 
and toat the plaintiff, who lives in Erode 
itself about one mile away from the suit pro- 
perty, found in January, 1972, that the first 
cefendant had completed the constructions 
on the suit property. In this state of the 
evidence Mr. P. S. Srisailam, the learned 
counsel for the appellant-firs$ defendant, 
invited my attention to the decision of a 
Division Bench of this Court in Associated 


Cement Companies Limited v. Ramakrishna . 


Gounder? and to my own decision in Palani- 
velu v. Varadammal?^, which will be referred 
to after referring to the decisions to which 
Mr. N. Sivamani, the learned counsel for 
the plaintiff, invited my attention. 


7. Before referring to the decisions relied 
upon by Mr. N Sivamani, it is necessary to 
state that he made a faint attempt in the 
course of his arguments that the arguments 


———— 











i. I. L. R. (1965) 1 Mad. 237 : 77 L. W. 629 : 
A, I. R. 1965 Mad, 318. 


2. (1978) 1 M. L. J. 212: I. L. R. (1978) 1 Mad. 
206: 90 L. W. 531: A, I, R. 1977 Май, 342. 
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in the second appeal should be confined to 
the only substantial question of law 
framed by N. S. Ramaswami, J., while the 
learned Judge admitted this second appeal 
on 23rd February, 1978. That question is 
this : 


“Whether the courts below have failed to 
localise the various plots according te the 
correct measurements and also failed to 
localise the "0ft, road on the western 
side, leading to erroneous conclusions that 
the first defendant has encroached upon 
the plaintiff's plot’’. 


It is unfortunate that the substantial ques- 
tion of law framed in the Memorandum of 
Grounds of second appeal had not been 
drawn to the notice of the learned Judge. 
That question is this : 


“Whether the plaintiff, who has prayed 
for mandatory injuaction as incidental to 
the relief of recovery of possession, is 
entitled to delivery of possession depriving 
the plaintiff (appears to be a mistake for 
the first defendant) of the superstructure 
constructed by him, instead of a compen- 
sation amount". 


Clause (1) Of section 100 of the Code of 
Civil Procedure lays down that 


"Save as otherwise expressly provided in 
the body of this Code or by any other 
law for the time being in force, an appeal 
sball lie to the High Court from every 
decree passed in appeal by any Court 
subordinate to the High Court, if the High 
Court is satisfied that the case involves a 
substantial question of law.” 


Clause (b) of that section lays down that 


“The appeal shall be heard on the ques- 
tion so formulated and the respondent 
shall, at the hearing of the appeal, be 
allowed to argue that the case does not 
involve such a question", 


The proviso to clause (5) reads thus : 


“Provided that nothing in this sub-section 
shall be deemed to take away or abridge 
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the power of the Court to hear, for reasons 
to be recorded, the appeal on any other 
substantial question of law, not formulated 
by if, if it 18 satisfied that the case involves 
such question". 


In this connection, Mr. N. Sivamani invited 
my attention to the decision in Mahindra 
ane Mahindra Limited v. Union of India and 
others! where at pages 442 and 443 their 
Lordships of the Supreme Court have 
observed : 


“We have no doubt that section 55 is an 
. instance of legislation by incorporation 
and not legislation by reference. Sec- 
tion `5 provides for an appeal to this 
Ceurt on *one or more of the grounds 
specified in section 100°. it is obvious 
that the legislature did not want to confer 
an unlimited right of appeal, but wanted 
to restrict it and turning to section 100, it 
found that the grounds there set cut were 
appropriate for restricting the right of 
appeal and hence it incorporated them in 
section 55 The right of appeal was clearly 
intended to be limited to the grounds .set 
out in the then existing section 100. Those 
were the grounds which were before the 
legislature and to which the legislature 
could have applied its mind and it is 
reasonable to assume that it was with 
reference to those specific and known 
grounds that the legislature intended to 
restrict the right of appeal. The legislature 
could never have intended to limit the 
right of appeal to any ground or grounds 
which might from time to time find place 
in section 100 without knowing what those 
grounds were, The grounds specified in 
section !00 might be changed from time to 
` time having regard to the legislative policy 
relating to second appeals and it is 
difficult to see any valid reason why the 
legislature should have thought it necessary 
that these changes should a so be reflected 
in section 55 which deals with the right of 
appeal in a totally different context. We 


—————————— —Ó—s 
1. (1979) Tax. L.R. 2064: (1979) 2 S. С.С, 529: 


(1979) 2 S. С. В. 1038: A. I. R. 1979 8. О, 798 : 
49 Corn. Cas, 4] 9, 


fail to appreciate what relevance the legis- 
lative policy in regard to second appeals 
has to the cight of appeal under section 5 
so that section 55 should be inseparably 
linked or yoked to section 100 and what- 
ever changes take place in section 100 
must be automatically read into section 
55. It musi be remembered that the Act 
is a self-contained code dealing with 
monopolies and restrictive trade practices 
and it is not possible to believe that the 
legislature could have made the right of 
appeal under such а cede dependent on 
the vicissitudes through which a section in 
another statute might pass from time te 
time. The scope and ambit of the appeal 
could'not have been intended to fluctuate 
or vary with every change in the 
grounds set out insection 100. Apart 
from the absence of any rational justifica- 
tion for doing so, such an indissotuble 
linking of section 55 with section 100 
could conceivably lead toa rather absurd 
and startling result; Take for example a 
Situation where section 100 might be 
repealed altogether by the lcgislature—a 
Situation which cannot be regarded as 
wholly uathinkable. If the construction 
contended for on behalf of the respon- 
dents were accepted, section 55 would 
in such a case be reduced to futility 
and the right of appeal would be wholly 
gone, because then there would be no 
grounds on which an appeal could lie. 
Could such a consequence ever have been 
contemplated by the legislature? The 
legislature clearly intended that there 
should be aright of appeal, though on 
limited grounds, and it would be absurd 
to place on the language of section 55 an 
interpretation which might, in a-given 
situation, result in denial of the right of 
appeal altogether and thus defeat the 
plain object and purpose of the section. 
We must, therefore, hold that on a proper 
interpretation the grounds specified in the 
then existing section -100 were incorpora- 
ted in section 55 and the substitution of 
the new section 100 did not affect or 
restrict the grounds as incorporated and 
siuce the present appeal admittedly raises 
questions of law, it is clearly maintainable 
under section 55,” | a 


a po^ 
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But it has to be noted that Mr. N. Sivamani 
conceded that when section 545 of the 


- Monopolies and Resiricuve Trade Practices 


Act, 1969, came up for consideration betore 
their Lordships of the Supreme Court ihe 
present proviso to clause (5) of section 100 
of the Civil Procedure Code, was not 
there in the Coce. I am satistied thas the 
Question whether the plaintitf is entitled to 
Genvery of vacant possession of the suit 
property after removal of the superstructures 
put ир оп it by the first defendant by a 
mandatory injunction or in equity he would 
be entitled only to compensation for the suit 
property ia lieu of his right to recover 
possession of the property, is a substantial 
question of Jaw and that the learned counsel 
for the plaintiff and the first defendaut 
Should be heard On that question, and tnat 
31 15 not possible, under the circumstances of 
the case, to contine the arguments 
substanual question of iaw framed by 


N.S. Kamaswami, J., while admitting the 
second appeal, 


8. Mr. N. Sivamani invited my attention to 
Certain passages occurring ;at pages 1050, 
1051, 1053 and 1054 ot Volume Ji of ‘Sarkar 
on Evidence’, Eleventh Edition. At page 
1050 the observations of Lord Campbell 1n 
Cairncross V. Lorimer), are extracted, and 
they are: | 


“Generally speaking if a party having an 
interest to prevent an act being done has 
full notice of its being done, and 
acquiesces in it, so as to induce a reason- 
able belief that he consents to it and the 
position of others is altered by theii 
giving credit to his sincerity, he has no 
more right to challenge the act to their 
prejudice than he would have had if it bad 
been done by his previous license", 


At page 1051 the observation of Cottenbam, 
L.C. in Duke of Leeds v. Azhersi?, is 
extracted and it is this : 
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“4, 3 Law Times 130. 
2. (1846) 78 B. B. 47. 
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to the 
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“If a party having a right, stands by and 
sees another dealing with the property in 
a manner inconsistent with that right, and 
makes no objection while the act is in 


progress, he cannot afterwards complain. 


That is the proper sense of the word 
acquicscence ’. 


Ine following passages also are found at 
page 105] : 


*[n order to constitute acquiescence nof 
only (1) full knowledge of one’s right ic 
required, but (2) there must be some lying 
by him to the detriment of the other side. 
For it :s elementary that there can be no 
acquiescenc: without full knowledge both 
of the right infringed and of the acts which 
constitute the — infringement.......  ... 
Acquiescence implies that a person who is 
said to have acquiesced did so with 
knowledge of bis rights and the other 
person acted in the bona fide belief 
that he was acting within his rights. 
The absence of either of those 
elements makes the doctrine inapplicable. 
Acquiescence does not simply mean stand- 
ing by. it does not mean quiescence only. 
]t means assent after the party has come 
to know of his right........ There isa 
distinction between acquiescence occurring 
while the act isin progress, apd acquie- 
scence taking place after the act bas been 
completed. In the former case the acquie- 
scence is acquiesence under such circums- 
tances as that assent may be reasonably 
inferred from it In the latter case when 
the act is completed without any 
knowledge or without any assent of the 
person whose right is infringed, the 
matter is to be considered on very 
different legal considerations.” 


At page 1053 we find the following passage: 


“It is of ihe essence of acquiescence 
that the party acquiescing should be aware 
of and by words and conduct should 
‚ represent that he assents to what is viola- 
.. tion of his rights and that-the--person to 
whom such representation is made should 
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be ignorant of the other party's rights and 
should have been deluded by the repre- 
sentation into thinking that his wrongful 
action was assented to by the other 
party”. 


We also find the following passage at 
page 1053: 


“The laws as to equitable estoppel by 
acquiescence has been very clearly stated 
by Fry, J., in Wilmott v. Barber! : 


“It bas been said that the acquiescence 
which will deprive a man of his legal 
rights must amount to fraud, and in my 
view that is an abbreviated statement of a 
very true proposition А man is sgot to be 
deprived of his legal rights unless he has 
acted in such a way as would make it 
fraudulent for him to set up those rights 
What, then, are the elements or requisites 
necessary to. constitute fraud of that 
description? 


In the first place, the plaintiff (i. e., the 
party pleading acquiescence) must have 
made a mistake as to his legal rights; 


Secondly, the plaintiff must have expend- 
ed some money or must have done some 
act (not neeessarily upon the defendant's 
land) on the faith of the mistaken belief; 


Thirdly, the defendant, the possessor of 
the legal right, must know of the existence 
of his own right which is inconsistent 
with the right claimed by the plaintiff. 
Ithe does not know of it, heisin the 
Same position as the plaintiff, and the 
doctrine of acquiescence is found upon 
conduct witha knowledge of your legal 
rights; 


Fourthly, the defendant, the possessor of 
the legal right, must know of the 
plaintiff's mistaken belief of his rights. 
If he does not, there is nothing which 
calls upon him to assert his own rights ; 


——— M — —À À—— — À € . 
1, (1880)15 Ch. D. 96. 
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Lastly, the defendant, the possessor of the 
legal right must have encouraged the 
plaintiff in his expenditure of money, of 
in the other acts which he has done, either 
direetly or by abstaining from asserting 
legal right. Where all these elements 
exist, there is fraud of such a nature as 
will entitle the court to restrain the 
possessor of the legal right from exercising 
it, but in my judgment nothing short of 
-~ this will do.” 


The learned commentator hes added at page 
1053 that in order that the rule may apply all 
the above conditions must exist. 


n 


9. Mr. N. Sivamani invited my attention 
fo the following passage occurring at page 
1054: 


"Mere non-interference is not enough. 
Acquiescence wits full notice in act 
prejudicial to one’s self so as to induce 
reasonable belief of his consent, followed 
by consequent alteration ef other’s posi- 
tion is песезвагу... . ....,.......... .............. 
Where knowledge on the part oí the person 
to be estopped is not proved, the doctrine 
of acquiescence does not apply . .. ."*. 


He also invited my attention to the follow- 
ing passage occurring at rage 4984 of Field's 
‘Law of Evidence’, 10th Edition, 1972: 


*Acquiescence does not 
stauding by. It does not mean acquie- 
scence only. It means assent, after the 
party has come to know of his right”. 


simply mean 


The learned counsel argued that knowledge 
on the part of the person to be estopped is 
necessary and that he should have come to 
know about the encroachment by way of 
constructíon while the construction was in 
progress for the principle of acquiescence being 
applied against him, and that there would 
be no acquiescence if he came to know of 
the construction after the completion of the 
construction, 


10. The first of the decisions relied upon 
by Mr. N. Sivamani is of a Full Bench of 


n MUTHUSWAMY GOUNDER V. ANNAMALAI (Varadarajan, J.) 
3. 


this Court in K. S. R. Ramanathan Chetty 
and three others v, Ranganathan Chetty and 
two others!, [n that case the plaintiff and 
the defendant exchanged adjacent plots of 
land each worth more than Rs. 100 by 
means of an unregistered deed dated 4th 
March, 1908, both believing that they had 
effected a valid transfer. Possession had 
been taken by each party and the defendant 
began to erect a very costly building placing 
a wall thereof in the land he had acquired 
by the exchange. While the building was in 
progress, the plaintiff demanded and obtain- 
ed a sum of Rs. 525 from the defendant on 
the ground that the plot he parted with was 
found to be more in extent that the defen- 
dant's. After the completion of the buildings 
the plaiatiff brought the suit in 1911 for 
recovery of his plot after removal of the 
defendant's building which had been put 
upon it. The defendant pleaded inter alia 
that he had acquired a valid title to the 
plot, that the plaintiff was estopped by his 
conduct from recovering the plot and that if 
the plaintiff was to get a decree he must pay 
compensation as a condition for recovery. 
The majority held, Abdur Rahim, J , dissent- 
ing, that the plaintiff was not estopped but 
was entitled to recover his plot owing to the 
absence of a registered deed of exchange as 
required by sections 54 and 118 of the 
Transfer of Property Act and that he must 
pay sufficient compensation before recovery 
under section 51 of the Transfer of Property 
Act. In my opinion this decision will not 
apply to the facts of the present case where 
there had been no invalid exchange between 
the plaintiff and the first defendant, whereas 
in that case the plaintiff relied upon an 
invalid exchange deed and proceeded to 
construction on the plot under the impres- 


sion that the plot exclusively belonged 
to him. 
11, The next decision relied upon by 


Mr. N. Sivamani is of Kaushalendra Rao,J, 
in Bakharia Dhuria y. Manak Gangaram?, 











1. (1917) 33 M.L. J. 252 :6 L. W. 300: I. L.R. 
40 Mad 1134. 
2, А.І. К, 1954 Nagpur 97. 


М, І, 1.34 


265 
where the learned Judge has held that 
acquiescence isa matter of legal inference 
from the facts established in a case and 
mere inactivity of the person concerned for 
a particular number of years apart from 
anything else in the case does not necessarily 
lead to the inference of aquiescence and the 


question of acquiescence cannot be reduced 
to a rule of thumb. 


12. The third decision relied upon by 
Mr. N. Sivamani is of a Bench of the Patna 
High Court in Dr. Abdul Khair v. Miss 
Sheilla Myrtle James and another’. The 
learned counsel iavited my attention to 
headnote (5) which is this : 


"Generally speaking if a party having an 
interest to prevent an act being done, bas 
full notice of its having been done, and 
acquiesces in it, so asto induce a reasonable 
belief that he consents to it, and the posi- 
tion of others is altered by their giving 
credit to his sincerity, he has no more right 
to challenge the act to their prejudice than 
he would have had if it had been done by 
his previous licence. An estoppel does 
not itself give a cause of action; it prevents 
a person from denying a certain state of 
affairs.. ..The plaintiff and defendants 
were neighbouring plot owners. In cons. 
tructing their house the defendants made 
encroachment on plaintiff's land. None of 
the parties knew their respective rights in 
regard to the encroached land, and both 
were labouring under some sort of mistake 
about their respective right in the said 

. land, Only when the defendants’ constru- 
tion had progressed for several months, 
and when à boundary dispute cropped up 
between the parties, and when the plaintiff 
measured the land that he learnt that the 
portion on which the defendants were 
constructing the building belonged to him, 
and immediately thereafter he brought a 
suit for possession”. 


——————— M ————— аиы, EEEE, 
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n that case it has been held that no building 
quity has arisen in favour of the defendants, 
nor any equitable rights have sprung up in 
their favour, which can prevent the plaintiff, 
in the circumstances of the case, to claim 
possession by demolition of the building 
on the encroached portion of his land. 


13, The fourth decision relied upon by 
Mr. N Sivamaniis of Kanhaiya Singh, J., 
in Sarjug Devi and others у. Dulbin Kishori 
Kuer and others!, The learned counsel invi- 
ted my attention to headnote (d) which 
reads thus : 


"Where a person (who purchases land 


from person having no title to it) in 
possession of land, not in mistaken belief 
of his rights but in assertion of his rights 
which he correctly believed to be his, 
builds structures on the land and the 
person who is entitled to possession knows 
Of this, the latter is not estopped by 
acquiescence from bringing a suit for 
possession when the person in possession, 
had he exercised care 
expected of a man of ordinary prudence, 
would have easily discovered where the 
true title lay”. 


The next decision relied upon by Mr. N. 
Sivamani is of Ismail, J., as he then was, 
in Bodi Reddy v. Appu Goundan*, where the 
learned Judge had dealt with two appeals. 
ln one case the construction was after the 
` Revenue Authorities came and measured the 
property of the parties and made known che 
limits of their respective properties. In 


those circumstances it could not be held that , 


the defendant put up the construction on 
the plaintiff's property under the bona fide 
belief that he was doing so on his own pro- 


perty, and the learned Judge has held that. 


the princip.e of acquiescence is not appli- 
cable to the facts of that case. In the other 
appeal the construction by the Panchayat 
was in the year 1957 and the suit for recover- 
ing vacant possession of the land was filed 
in 1962. The Panchayat had constructed a 
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public latrine on a portion of the plaintiff's 
property and consequently the other portion 
of the plaintiff's property, which wasa house 
site, became absolutely useless. In those 
circumstances the learned Judge held that the 
principle could not be made applicable to the 
facts of that case. This decision, in my 
opinion, would not apply to the facts of the 
present case. | 


14. The last decision relied upon by 
Mr. N. Sivamaniis of V. Ramaswami, J., 
(Balaiyah Nadar and others ч. Dhana- 
backiathammal and another) where the 


learned Judge has observed that merely 


because the: plaintiffs asked for a man- 
datory injunction and were also guilty 
of laches in not filing the suit or allow- 
ing the defendants to put up the super- 
Structure, the plaintiffs could not be said 


‘to have disentitled themselves from getting 


possession of the property, and that in view 
of the findings of the Courts below that the 
plaintiffs had not objected to the construc- 
tion, that fact may entitle the defendants to 
remove the superstructure, but the defen- 
dants are not entitled to any right of pur- 
chase of the suit land on the ground that the 
plaintiffs were guilty of laches in not object- 
ing to the construction even at the time of 
the construction. The learned Judge has 
further observed that so long as the suit is 
not barred by limitation and the defendants 
have not prescribed title to the property, 
the plaintiff's right is not taken away and 
that a similar view was also taken by this 
Court after an elaborate consideration of the 
law on the point in the decision in Bodi 
Reddy v. Appu Goundan?, already referred 
to. 


15. In the decision of a Bench of this Court 
in The Associated Cement Companies 
Limited v. L.S. Ramakrishna | Gowder?, 
referred to above, a decision of Veeraswami, 
J.,as he then was, came up for considera- 
tion in Letters Patent Appeal No. 12 of 1963, 
The learned single Judge, while affirming the 


mm — 
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title of the appellant to 79 cents of land, 
held that in the circumstances it would be 
unjust to pass a decree for possession of the 
property, and he accepted the finding of the 
lower appellate Court that the appellants 
could, if they had cared, have found out in 
time when the respondent was trying to 
encroach upon their property and when they 
had permitted the latter to complete his 
construction, it was evident that they were 
acquiescing in the act of the respondent, and 
he, therefore, considered that this was not 
а case for directing delivery of possession 
but it was a case where the plaintiffs should 
be compeasated ia monsy in substitution of 
the relief of recovery of possession of the 
property. In view of the fact that a Bench 
of this Court has affirmed the decision of 
Veeraswami, J., as he then was in the said 
second appeal that the appellants could, if 
they had cared, have found out in time that 
the respondent was trying to encroach upon 


their property and when they permitted the- 


latter to complete his construction it was 
evident that they were acquisescing in the act 
of the respondent and they were, therefore, 
not entitled to delivery of possession but 
were entitled only to compensation in lieu of 
.possession of the property, it is not possible 
to accept the view of either the Division 
Beach of the Patna High Court in Dr. Abdul 
Khair v. Miss Sheilla Myrtle James and 
another! or of the single J 1dge of that Court 
in Sarjug Devi and others v. Dulhin Kishori 
Kuer and others? or of [smail, J., as he then 
was in Bodi Reddy v. Appu Goundhan? or of 
'V. Ramaswami, J, in the aforesaid decision 
in Balaiyah Nadar and others ү. Dhana- 
backiothammal and others*, 


16. Ihad occasion to consider the question 
of acquiescence in S.  Palanirelu v. 
К. Varadamnal®, mentioned above, There 
was evidence in that case to show cause that 
the defendant put up a portion of the main 
building and a major portion of the well and 
had done other acts in the trespassed portion 
of the suit property under the bona fide 
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belief that the portion of the property was 
part of R. S. No. 3173/ 12, of which he 
was an allottee under Nammalwarpet Go- 
operative Housing Site Society. There I 
have extracted the observation of the Divi- 
sion Bench in the aforesaid decision in The 
Associated Cement Companies Limited v. 
L. S. Ramakrishna Gowder! namely: 


“The respondens did not perhaps know at 
that time that he was trespassing upon 
Government property. There was every 
reason for it. Nearly five years after the 
buildings were pu: up, the appellant sent a 
notice to the respondent complaining that 
in putting up the buildings the latter had 
trespassed into a portion of the property 
leased out to them by the Government. The 
respondent contested the title of the 
appellans to that extent of property. The 
former then instituted a suit out of which 
this appeal arises in 1958 for recovery of 
possession of 79 cents of land which had 
been occupied by the respondent and for a 
mandatory injuaction directing him te 
remove the superstructute put up thereon. 
Both the Courts below found that the 
appellant had title to the property and they 
accordingly passed a decree for possession. 
The learned appellate Judge, however, 
realised that the appellant could have dis- 
covered the encroachment even at the time 
of construction of the building by the res- 
pondent. But be was of the view that having 
regard to the nature of the land and thecir- 
cumstances under which the encroachment 
was noticed, the appellant could not be 
held to have acquiesced in the action of the 
lower defendant in putting up the buildings. 
One can easily see from the judgment of the 
lower appellate Court that but for the indif- 
ferent attitude adopted by the appellants the 
respondents eould not have been encouraged 
to put up the buildings. 


It is not pretended that the appellant was 
not aware ef the buildings coming up. 
Notwithstanding the view expressed by the 
appellate Judge, one can easily see that there 
must have been some kind of acquiescence 


rq t, 
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on the part of the appellant whil: the res- 
pondent was putting up his buildings. The 
respondent feeling aggrieved by the judg- 
ment ef the lower appellate Court filed 
second appeal to this Court. Veera- 
swami,J., while affirming the title of the 
appellant to 79 cents of land held that in the 
circumstances it would be unjust to pass 
a decree for possession of the property. The 
learned Judge accepted the finding of the 
lower Court that the appellants could, if 
they had cared, have found out in time that 
the respondent was trying to encroach upon 
their property and when they permitted the 
latterto complete the construction, it was 
evident that they were acquiescing in the 
act of the respondent. He therefore, con- 
sidered that this was nota case for directing 
delivery of possession. Inasmuch as there 
wasa prayer in the plaint for the grant of 
equitable relief by way of mandatory injunc- 
tion, the learned Judge held that it would 
be competent for the Court to substitute 
in the place of the relief sought, a decree 
for compensation. 


It will be clear from what we have stated 
above, that although an owner of property 
will have undoubted right to recover posses- 
sion of it from a trespasser albeit that the 
latter had put up a construction upon it, an 
exception does exist to such a rule when the 
owner is precluded by any conduct on his 
part from claiming possession. That is not 
really denying the owner his right to recover 
possession from the trespasser ; but a rule 
of estoppel which prevents the owner from 
claiming the property to be his so far as 
the other side is concerned", 


In the case which came up for consideration 
before me, the respondent-plaintiff had no! 
done anything when the appellant-defendant 
was putting up a portion of his main build- 
ing on a portion ofthe trespassed property 
and sinking a major portion of the well and 
doing other acts on the trespassed property 
and it was found that the appeliant-defen- 
dant could not have done those things in a 
hurry and they must have taken several months 
for the appellant to complete the things 
which he had done on the property, The 
pla ntiff-respondent had not disclosed those 
.things in the plaint and had.not prayed for 
a mandatory injunction for the removal of 
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the structures put up by the defendant on 
the trespassed portion of the property. In 
those circumstances I held that the Court 
would be justified in inferring acquiecence 
on the part of the respondent and considered 
that it was not a case for directing delivery 
of possession of the trespassed portion but 
it was a case where the respondent-plaintiff 
had to be compensated in money for the 
value of the trespassed portien, and I called 
for a finding from the lower appellate Court 
as regards *the market value of the trespassed 
portion. I am bound by the decision of the 
Division Bench of this Court rendered in the 
aforesaid The Associated Cement Companies. 
Limited v, L. S. Ramakrishna Gowder! and 
following that decis on, and my own view 
expressed in S. Palanivelu v. К. Veradammal? 
I hold that the plaintiff, who resides about 
a mile away from the suit property, would 
have come to know about the defendant 
putting up constructions on a major potion 
of the suit property if he had cared to find 
out and since he has not done so and kept 
quiet until tbe first defendant had com- 
pleted his constructions which have been 
valued by the Commissioner at Rs. 15,000 
and had sent the notice enly about 7 Or 8 
months later after January, 1972, asserting 
his right to the suit property, I am of the 
opinion that the principle of acquiescence 
has to be made applicable to the facts of 
the present case and that the plaintiff has to 
be given only a decree for compensation in 


respect of the property, namely the market 


value of the suit property in lieu of the relief 
of recovery of vacant possession of the pro- 
perty. For want of evidence, a finding has 
to becalled for from the lower appellate 
Court regarding the market value of the suit 
property as on the date of the suit. The 
lower appellate Court will submit its find- 
ing within two months from the date of 
receipt of the records. The parties. are at 
liberty to adduce fresh evidence regarding the 
market value of the suit property. They 
will have two weeks? time to file their objec- 
tions after thé finding is received in this 
Court.. - 


R. S. 


Finding called for. 
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. d). "^ VEDACHALA PILLAI у. STATE OF TAMIL NADU 


IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


(Special Original Jurisdiction.) 


PRESENI;—M М, Ismail, CJ. and M. A. Satha 
Sayeed, J. 


M. Vedachala Pillai and, others 
.. Petitioners* 


V. 


The State of Tamil Nadu, represented by the 
Secretary to Government, Revenue Depart- 
ment, Madras-9 and others 

.. Respondents, 


Tamil Nadu Hereditary Village Offices Act 
(II of 1895)—Sup eme Court decision in 1960 
holding section 6 (1) of the Act to be d'scrima- 
natory and repugnant to Article 16 (2) of the 
Constitution — Act repealed in 1968 — Rules 
promulgated under proviso to Article 309 of 
the Constitution — Petitioners appointed 
village officers prior to 6th December, 1960 — 
Petitioners required to retire under rule 4 (1) 
on their attaining the age of 60 —Validity of 
the order challenged, 


The Supreme Court had held in 1960 that 
section 6 (1) of the Tamil Nadu Hereditary 
Village Offices Act, 1895, embodied a prin- 
. ciple of discrimination on the ground of 
descent only thereby violating Article 16 (2) 
of the Constitution, a decision equally appli- 
cable to appointments under section 10 The 
Act was repealed in 1968, but section 2 (1) 
of the repealing Act provided that every 
holder of a village office under the repealed 
Act shall nevertheless continue to hold office 
subject to such rules as may be framed under 
the proviso to Article. 309 of the Constitu- 
tion. Subsequently, the Tamil Nadu Village 
Officers (Appointed under Board's Standing 
Orders) Service Rules, 1968 were promulgated 
and brought into force by С О. Ms. No. 
2261, Revenue, dated 9th October, 1978. 
Rule 1 (2) of the Rules stated that the Rules 
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would apply to all village officers holding 
the posts of village headmam or additional 
village headman, village karnam or additional 
village karnam, Talayari, Vetti or Nirgaatt, 
permanently or temporarily оп 16th 
December, 1970, provided that at the time 
of their appointment they were qualified 
under the B. S. O. applicable to them and 
their appointments had been made by the 
Authority competent under the S anding 
Orders. Rule 4 (1) provided inter alia that 
village officers on attaining the age of 60 
years shall rete and shall not be retained 
in service. 


In the instant cases,'the petitioners were 
appointed as village officers under the provi- 
sions of Madras Act III of 1895, prior to the 
decision of the Supreme Court dated 6th 
December, 1200. Тһе petitioners were 
required to retire on their attaining the age 
of 60 years under’ rule 4 (1), The petitioners 
challenged the validity of the order. 


Held: Sub-rule (2) of rule 1 of the Rules 
expressly states that the Rules will apply to 
village officers, who at the time of their 
appointment, were qualified under the Board's 
Standiog Orders applicable to them and their 
appointment had: been made by authority 
competent under the Board's Standing Orders. 
In respect of these petitioners who were 
appointed under the provisions of Madras 
Act Ш of 1895 before 6th December, 1960, 
there was no question of their being qualified 
to be appointed to the Village Office under 
the Board’s Standing Orders applicable to 
them, and their qualifications and appoint- 
ments rested solely on the provisions con- 
tained in sub-rule (2? of rule 1 of tbe Rules. 
if trey do not answer th. description con- 
tained in sub-rule (2) of Rule 1 of the rules. 
the Rules аге пої applicable to them and 
therefore they cannot be required. to retire 
under rule 4 (1) of'the Rules. (Para. 7.] 


Case referred to :— 


Gazula Dasaratha Rama Rao v. State of A.P., 
(1961) | M.L. J (S. C) 63:(1»61) 1 An W. К. 
(S, C.) 63: (1961) 1 S C. J. 310 : (196 ) 2 
S. C. R. 931; А.І. R. 1961 S. C. 564. 
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Petitions under Article 226 of the Constitu- 
tion of India praying that іа the circu astances 
stated thereia and ia the respective affidavits 
filed therewith, the High Court will be 
pleased to issue Writs of Declaration, decler- 
ing that the Tamil Nadu Village Officers 
(appointed under Board's Standing Orders) 
Service Rules, 1978 are illegal, u/tra vires of 
‘the Constitution and inapplicable to the 
petitioner in each of the petitions, etc. 


G. Ramaswamy for N  Thyagarajan 
R. Mahesh, A. Thirumurthy, N. Ganapathy' 
P. Ramaswamy, К. Alagumalai, К. Gandhi, 
G. Ravishanker, J. Kanakaraj, Raj and Raj 
R. Balasubramaniam, Р. D. Dinakaran, 
B. Lakshminarayana Reddy, K Shanmugham, 
John Arthur, K. Doraiswamy, R. M. Krishna” 
гаји, Т Yomasundaram, V. Radhakrishnan, 
V. Subramaryam, K. V. Venkatapathy, 
R Muthukumaraswamy, А. R. Lakshmanan, 
V. M. Lenin, R.  Nadanasabhapathy, 
R.G. Rajan, G Shanmugham, К. R. Thiaga- 
rajan, P. Krishnamoorthy, Pathy and 
Sundaram, Anand Rao, K. M. Santhana- 
gopalan, R.P. Kabilam, K. Venkatasubbaraju, 
У. C. Palaniswamy, S. A Kareem, B. Rama- 
murthy, V. Ramajagadeesan, M. N. Padma- 
 nabhan, К  hanmugham and S. Siva- 
subramaniam, for Petitioners. 


The G »vernment Pleader, for Respondents. 
The Order of the Court was made by 


Ismail, CJ.—This batch of writ petitions 
raises a common question. 


2. Inthe Presidency of Madras there were 
two enactments, the Madras Proprietary 
Estates Village Service Act (11 of 1894) and 
the Madras Hereditary Village Offices Act 
(Lil of 1894) in force Section 6 of the latter 
Act deali with the re-grouping of villages or 
division of villages and the appointment of 
officers to such re-grouped ог divided 
villages. The basic principle under the Act 
was to recognise the hereditary right to the 
officeg enumerated in section 3 (1) of the 
Act Consistent with that basic principle 
section 6 (1) of the act provided that in 
- choosing persous to fill up such offices the 
Collector shal] select persons whom he may 
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consider best qualified from among the 
families of the last holders of the offices 
which have been abolished. Section 10 of 
the Act dealt with the succession to the 
offices and provided that, when a vacancy 
occurred in any of the village officés forming 
class (1) in section 3, the Collector shall fill 
up the vacancy in accordance with the prov- 
sions of the succeeding sub-sections and that 
succession shall devolve on a single beir 
according to the general custom and rule of 
primogeniture governing succession to 
impartible zamindaries in southern India. 
Sub-section (1) of section 10 enumerated 
certain disqualifications for such persons. 
Sub-section (3) stated that, where the ncxt 
heir was not qualified under sub-section (1), 
the Collector shall appoint the person next 
in order of succession who was so qualified, 
and, in the absence of any such person in the 
line of succession, may appoint any person 
duly qualified under sub-section (1). 


3. The validity of section 6 (1) of the Act 
was the subject-matter of consideration by 
the Supreme Court in Gazula Dasaratha 
Rama Rao v State of Andhra Pradesh!. Tue 
Supreme Court held : 


“There can be no doubt that section 6 (1) 
ofthe Act does embody a principle of 
discrimiaation of the ground of descent 
only. [t says that in choosing the persons 
to fill the aew offices, the Collector shall 
select the persons whom he may consider 
the best qualified from among the families 
of the last holders of tha offices which 
have been abolished. This, in our opinion, 
is discrimination on the ground of descent 
only and is in contravention of Article 16 
(2) of the Constitution". 


4. Though the Supreine Court only dealt 
with section 6 (1) of the Act, it is beyond 
dispute that the decision of the Supreme 
Court was also applicable to the appoint- 
ment made under section 10 of the Act, 
because the appointment under section 10 
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was made on the ground of descent alone. In 
view of this only the Madris Proprietary 
Estates Village Service and the Madras 
Hereditary Village Offices (Repeal) Act, 1968 
Was passed and the same received the assent 
of the Governor on the 8th October, 1968, 
and was published in the Fort St. George 
Gazette on the 16th October, 1968. Section 2 
(1) of this Act repealed the two enactments 
referred to above namely, the Madras Pro- 
prietary Estates Village Service Act, 1894 
(Madras Act II of 1594) and the Madras 
Hereditary Village Offices Act, 1895, (Mad- 
ras Act III of 1895), subject to the provisions 
of sub-section (3). Sub-section (3) of sec- 
tion 2 provided :- 


“Every holder of a village office, appoint- 
ed under the Acts repealed by sub-section 
(1), shall, notwithstanding the repeal of 
the said Acts, continue to hold office 
subject to such rules as may be made 
under the proviso to Article 309 of the 
Constitution.”’ 


Subsequenilv in order to give effect to the 
judgment of the Supreme Court as well as 
to implement the above statute, a number of 
rules were promuigated by the Government 
under the proviso to Article 309 of the Con- 
stitution of India, and, for tħ- purpose of 
these cases, it is necessary to 1efer only to 
two sets of rules, namely, the Tamil Nadu 
Village Officers (Appoiated under Board's 
Standing Orders) Service Rules, 1975, and 
the Tamil Nadu Village Officers (Appointed 
under Board's Standing Orders) Service 
Rules, 1978. The 1975 Rules which were 
promulgated by G. O. Ms. No 1140, 
Revenue, Dated 17th May, 1975, were not 
brought into force, but were kept in 
abeyance. The 1978 Rules were brought into 
force by С.О Ms. No. 2261, Revenue, 
dated 9th October, 1978, superseding the 
1975 Rules. In the present case we are 
concerned only with the 1978 Rules (herein- 
after called the Rules). 


5. As we pointed out already, these Rules 
were called the Tami] Nadu Village Officers 
(Appointed under Board's Staading Orders) 
Service Rules, 1978, and were promulgated 
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under the proviso to Article 309 of the Con- 
stitution of India. Sub-role (2) of rule 1 
stated that the "Rules" shall apply to all 
village officers holding the posts of Village 
Headman or Additional Village Headman, 
Village Karnam or Additional Village Karnam 
Talaysri, Yetti, or Nirgati, either perma- 
nently or temporarily onthe [6th December, 
1970, provided that, at the time of their 
appointment they were qualified under the 
Board’s Standing Orders applicable to them 
and their appointments had been made by 
the authority competent under the Board’s 
Standing O.ders. Rule 4 of these Rules 
dealt with the tenure of office and sub-rule 
(1) of this Rule stated : 


* Village Officers on attaining the age of 
sixty years shall retire and shall not be 
retained in service : 


Provided that the Government may require 
a village officer to retire at any time after 
he has completed thirty years of 
service provided that the appointing autho- 
rity shall give in tnis benalf a notice in 
writing to the village officer at least 
three months before tbe date on which he 
is required to retire," 


6. Itis admitted that the petitioners in all 
these cases were appointed as village officers 
under the provisions af Madras Act Ш of 
1895 prior to the decision of the Supreme 
Court referred to above, 6th December, 1960. 
These petitioners have been required to 
retire on their attaining the age of 60 years 
under rule 4(1) of the Rules. Toe petitioners 
chalicnge this order requiring them to retire 
wader rule 4 (1) of the Rules. 


7. Though several contentions have been 
raised in the affidavits filed in support of 
the writ petitions, itis not necessary to go 
into all of them, since the petitioners are 
entitled to succeed on one ground. We have 
already extracted sub-rule (2) of rule : of 
the Rules. That Rule expressly states that 
the Rules will apply to village officers, who 
at the time of their appointment, were 
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qualified under the Board's Standing Orders 
applicable to them and their appointment 
had been made by the Authority competent 
under the Board's Standing Orders. In 
respect of these  petitioners, who were 
appointed under the provisions of Madras 
Act III of 1895 before 6th December, 1960, 
there was no question of their being qualified 
to be appointed to the village office under 
the Board's Standing Orders applicable to 
them and their qualifications and appoint- 
ment rested solely oa the provisions con- 
tained in section 10 of the Act. Consequently 
the petitioners herein will not answer the 
description contained in sub-rule (2) of rule 1 
of the Rules. If they do not answer the 
description contained in sub-rule (2) of rule1 
of the Rules, the Rules are not applicable to 
them, and therefore they cannot be required 
to retire under rule 4 (1) of the Rules. 


8. However, thelearned Government Pleader 
contended that the Madras Proprietary 
Estate Village Service and the Madras 
Hereditary Vulage Offices (Repeal) Act, 1968. 
(Madras Act XX of i968) expressly stated 
in sub-section (3) of section 2 that the village 
Officers who were appointed under the Act 
shall continue to hoid office subject to such 
` Rules as may be made under the proviso to 
Article 309 of the Constitution of India, that 
the Government, in exercise of their powers 
under the proviso to Article 309 of the 
Constitution of India, in G. О. Ms. No 2298, 
Revenue, dated 1st December, 1968, made 
a Rule applying the Board's Standing Orders 
to these officers and that therefore the 
retirement of the officers in the present cases 
cannot be said to be invalid or illegal. The 
Rule that was promulgated by G. O. Ms. 
Ns. 2298, Revenue, dated Ist December, 1968 
was to the following effect : 


“The Standing Orders of the Board of 
Revenue applicable to  non-hereditary 
village offices shall apply to every holder 
ofa village office to which the Madras 
Proprietary Estates Village Service Act, 
1894 (Madras Act П of 1894) or the 
Madras Hereditary Village Of ices Act, 
1895 (Madras Act I'I of 1895) was appli- 
cable immediately before the Ist day of 
December, 1968.” | 
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In our opinion, this notification issued by 
the Government under the proviso to Article 
309 of the Constitution of India is not of 
any assistance whatever to support the orders 
passed against the petitioners in these cases. 
The effect of this Rule merely is to apply the 
standing orders of the Board to the officers 
appointed under the Acr with effect from 
the date of the Rule. But what we are 
concerned with is sub-rule (2) of rule 1 of 
the Rules and that talks about the Board's 
Standing Orders applicable to the appointees 
at the time of their appointment and not 
with efiect from a later date. As we pointed 
out already, in every one of these cases, the 
petitioner was appointed before- 6th 
December, 1960, that is, before the decision 
of the Supreme Court referred to above, and 
consequently there was no question of the 
Board's Standing Orders being applicable to 
them as on that date, and hence this argu- 
ment of the learned Government Pleader will 
be of no avail to support the orders passed 
by the authorities in the present case. 


9. In view of this, all these writ petitions 
are allowed, and the orders requiring the 
petitioners to retire under rule 4 (1) of the 
Rules are declared to be invalid on the ground 
tha the Rules themselves are not applicable 
to them. There will be no order as to costs. 


(Writs of Declaration ete. will follow.) 


R.S, 


Petitions allowed 


Ij ABDUL HAMEED V, XGÀNATHAN (Suryamurthy, J.) 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


PRESENT:—S. Suryamurthy, J. 


Abdul Hameed 


y. 


Appellant * 


Eganathan ee Respondent 
Civil Procedure Code (V of 1908), Order 41, 
rule 20 (1)—Applicability — Suit for declara- 
tion of title against purchaser of propertv— 
Sons of vendor impleaded as defendants but 
remained ex parte—Suit decreed — Appeal by 
purchaser —Sons of vendor not impleaded in 
appeal— Lower Appellate Court dismissing 
appeal—Dismissal whether proper. 


Held, that defendants 1 and 2 had no sub- 
sisting interest in the suit property on the 
date of the suit and did not also claim any 
such interest. They were not necessary 
parties to the suit. No relief was claimed 
against defendants 1 and 2. Therefore the 
plaintiff need not have impleaded them as 
cefendants. Defendants 1 and 2 in the 
instant case were not interested and could not 
be interested in the result of the appeal as 
they claimed no right whatsoever in the suit 
property. Therefore they need not have 
been made parties in the appeal. The failure 
toimplead defendants 1 aud 2 did not 
vitiate thetrial and was not a ground for 


dismissing the appeal. . [Para, 5.] 
Case referred to :— 
Rahima Bi i v. Sirajunnissa Bi, (1971) 2 


M. L. J. 243. " 


Appealagainst the decree of the Court of 
the Subordinate Judge, Karaikal in Appeal 
Suit No. 23 of'1974, preferred against the 
m — —————————— Н 


“S. A. No. 1444 of 1977. 10th October, 1980. 





M. L. J.—35 
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decree of the Court of the District Munsif 
of Karaikal in Original Suit No. 6 of 1973. 


F. A. Rasheed, for Appellant. 


S, Haroom Ei Rasheed and A. Subramaniam, 
for Respondent. 


The Court delivered the following 


JUDGMENT. -- This is a second appeal from 
the judgment of the learned Subordinate 
Judge of Karaikal, dismissing A. S. No. 23 
of 1974 preferred by the third defendant 
against the judgment and decree in O. S. 
No. 6 of 1973 on the file of the Court of the 
District Munsif, Karaikal. 


2. The respondent herein, Eganathan, filed 
O. S. No: 6 of 1973 for cancellation of the 
‘Acte de notoriate’ dated 19th June, 1954 
and for a declaration of his title to the suit 
property. The third defendant claimed title 
to the suit property under a sale deed executed 
by the father of Defendants 1 and 2. 
Defendants 1 and 2 who were the sons of the 
vendor under whom the third defendant 
claims title to the suit property, were absent 
and set ex parte, The suit was decreed with 
costs as prayed for by the learned District 
Munsif. 


3. Against the judgment and decree of 
the learned District Munsif of Karaikal, the 
third defendant has filed A. S. No. 23 of 
1974 on the file of the Sub-Court, Karaikal, 
without impleading defendants 1 and 2. The 
plaintiff is the only respondent in the appeal. 
The learned Subordinate Judge dismissed the 
appeal on the ground that the appeal is not 
шло: without impleading defendants 
1 and 2. 


4. The substantial question of law formulat- 
edfor consideration in this second appeal 
is : 
“Whether the appeal before the first 
appellate Court was not maintainable on 
the ground that defendants 1 and 2 had 
not been impleaded as respondents ? 
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S. Defendants1 and 2 had no subsisting 
interest in the suit property on the date of 
suit and did not also claim any such interest. 
They were not necessary parties to the suit. 
No relief was claimed against defendents 1 
and 2. Therefore, the plaiotiff need not 
have impleaded them as defendants. 


Rule 20 (1) of Order 41, Civil Procedure 
Code, provides that: | 


‘Where it appears to the Court at the 
hearing that any person who was a party 
to the suit in the Court from whose decree 
the appealis preferred, but who has not 
been made a party to the appeal, is 
interested in the result of the appeal, the 
Court may adjourn the hearing to a future 
day to be fixed by the Court and direct 
that such person be madea respondent”. 


Defendants 1 and 2in the instant case are 
not interested and cannot be interested in 
the result of the appeal as they claim noright 
whatsoever in the suit property. Therefore, 
they need not have been made parties in the 
appeal. 

6. In Rahima Bivi v. Sirajunnissa Ві, 
Alagiriswami, J., has held that, 


“In case, where the party who had not been 
impleaded in the appeal had a substantial 
interest in a portion of the properties 
concerned in the suit or in a portion of 
the properties which was ofiginally pur- 
chased, there cannot be two contradictory 
decrees, one upholding the validity of the 
transfer in favour of the original trans. 
feree and another setting it aside. It is on 
that-ground that the failure to implead in 
the first appeal a party who had succeeded 
in the trial Court but who had not been 
impleaded in the lower appellate Court 
could not be adversely affected by a deci- 
sion against his interest in the appellate 
Court and, therefore, no relef could be 
given to him, Sucha consideration does 


lm ———— 


1. (1971)2 M. L. J. 243. 
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not arise here. The first defendant had no- 
interest in the property and he got no 
relief by the decree in the trial Court. On 
the other hand, the only person interested 
was the sixth defendant. By the first 
defendant not being impleaded as a party 
по interest of his was affected. I am, 
therefore, of opinion that the failure to 
implead the first defendant in the appeal 
before the lower appellate Court does not 
bar the sixth defendant from getting any 
relief in the lower appellate Court, or in 
this Court". ' 


The ratio of the decision cited above is - 
applicable on all fours to the instant ease. 
Therefore, the failure to implead defendants 
4 and 2 as respondents in the appeal does 
not vitiate the trial and is not a ground for 
dismissing the appeal. Hence, the judg- 
ment and decree of the learned Subordinate 
Judge, Karaikal, in A. S. No. 23 of 1974 are 
set aside, and the matter is remanded to the 
learned Subordinate Judge, Karaikal, for 
disposal on merits. The appeal is allowed 
to the extent indicated above. There will 
be no order as to costs. The court-fee paid 
on this Memorandum of Second Appeal will 
be refunded to the appellant. ' 


R. S. Second appeal allewed and 


remanded. 





P 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


PRESENT: — V. Balasubrahmanvyen, J. 


E К, Venkaimarbon Petitioner* 
y. | 
Dakshinamoorthy .. Respondent. 


(A) Tamil Nadu Buildings (Lease and Rent 
Control) Act (XVIII of 1960), as amended by 
Act (XXIII of 1973), section 23 (1) (b)— 
Appellate authority constituted under the 
Act —Not a persona designata but a Court 
within the meaning of section 5 of the 
Limitation Act — Has power to excuse: the 
delay in filing an appeal from order of 
Rent Controller. 


(B) Limitation Act (XXXVI of 1963), sec- 
tions 5 and 29 (2) —Applicabiliry to proceed- 
ings under Rent Control Асі, 


An Appellate Authority under the Tamil 
Nadu Buildings (Lease and Rent Control) 
Act, 1960 has power to excuse the delay in 
filing an appeal from an order of the 
Rent Controller. 


The approach which sec'ion 29 (b) of the 
Limitation Act demands as regards any 
special or local iaw is whether such law 
expressly rules out, either wholly or to any 
lesser extent, the applicability of section 5 of 
the Limitation Act and not whether such law 
is acomplete code providing for everything 
or almost everything, [ Para, 3.! 


All the earlier decisions of our High Court 
have procceded on the footing that an 
Appellate Authority under the Rent Control 
Act is not a ‘Court’ but a persona designata 
and because he is a persona designata he 
cannot be regarded as a Court for the pur- 
pose of invoking section 5 of the Limitation 
Act. The gist of th» Supreme court decision 
in Central Talkies Limited wv. Dwarka 
Prasad, (1962) 2 S. C. J. 41: (1961) 3 
S. С.В. 495: А.І В, 1961 S. C 606 is that 
only those appointed by their proper 





*C. R.P. No. 1667 of 1978. 
30th January, 1980" 
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names are persona designata and it would be 
a misnomer to regard as persona designata 
those who are appointed by reference to a 
class name or by a generic description of 
status or legal character. In the face of this 
decision all the earlier decisions of our High 
Court must be regarded as incorrectly 
rendered when they said that the Appellate 
Authority constituted uner section 23 of the 
Reat Control Act was persona designata. 

[Para. 5,9., 


The Appellate Authority under section 23 of 
the Rent Control Act can well be held to be 
Court for purposes of section 5 of the 
Limitation Act. An examination of the role 
of the Appellate Authority in the hierarcy of 
tribunals under the Rent Control Act also 
leads us to the same conclusion. Under the 
statutory scheme it is the allotted function of 
this authority to hear appeals against orders 
passed in the first instance by the Rent 
Controller. As an appellate authority its 
powers are co-equal to those of the Rent 
Controller. The Act provides for a hearing 
procedure. Provision is made for appearance 
of parties by counsel. The Appellate Autho- 
rity has power to make further inquiry or 
remand the matter for further inquiry. The 
Appellate Authority is armed also with a 
powers to stay the operation of the order 
appealed against. The Appellate Authority 
has finally to decide the appeal. Any order 
it passes has the force of a decree and is 
executable as a decree. The Appellate Autho- 
rity has power to award costs and vary the 
Rent Controllers order for costs. 
Above all, the Appellate Authority’s 
decision is subject to revisional jurisdiction 
of the High Court. In every sense, therefore, 
the Appellate Authority under the Rent 
Control Act deserves to be regarded as a 
Court. [Para 21.] 


There are many cases in books which have 
concerned themselves with determining whe- 
ther this or that tribunalis a Court within 
the scope of section 5 of the Limitation Act. 
It is difficult to reconcile all the cases. Nor 
is it easy to pick out of them all a common 
thread of principle which lays down what is 
that which distinguishes a Court from a 
pseudo-court or a non-court. For instance, 


A 
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а Labour Court is not regarded as a Court 
for purposes of section 5, whereas a 
Registrar of Assurances is so regarded. The 
best we can do, therefore, is to concentrate 
on the particular judicial or quasi-judicial 
tribunal we have on hand and find out on an 
examination of its origins, its functions and 
its tenure, whether it can be treated as a 
court for purposes of section 5 of the Limi- 
tation Act. Thereis no principle or prece- 
dent now, which stands in the way of holding 
that the Appellate Authority under the Rent 


Control Act are Courts within the meaning 


of section 5 of the Limitation Act. 
[Paras. 22 and 23]. 


A place for rent control legislation in the 
statute book can be justified only on its 
claim to be a beneficial legislative measure, 
reflecting the concern of a welfare state to 
keep in proper check the abrasive relations 
between landlords and tenants who at pre- 
sent form the bulk of middle class urban 
populátation. То deny either the tenants 
or even the landlords the right or the privi- 
lege of getting an extension of time on suffi- 
cient cause being shown would tend to defeat 
the very purpose of the statute in creating a 
special machinery for a satisfactory resolu- 
tion of disputes. Thereisa lot to be said 
for maintaining a certain tempo in the 
administration of justice, and for imposing 
periods of rest, in the enforcemeut of rights 
and obligations. But rigidity of law in 
matters of this kind might be self-defeating. 
Far from advancing the cause of justice, it 
might be the cause of rank injustice. A legal 
system must therefore temper the rigour of 
legal procedure by reference to the realities 
oflaw practice, at least in deserving cases. 
This is the whole rationale behind section 5 
of the Limitation Act. (Para. 26.) 


Yt could not be the intention of the framers 
of the Rent Control Act that parties should 
labour under a handicap and be pút out of 
the reach of the Appellate Authority in cir- 
cumstances which would present little or no 
problem to similar persons before other 
appellate forumis. There is nothing inherently 
extraordinary about the fixation of time- 
limit for an appeal under the Rent Control 
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Act that any idea of excusing the delay even 
for sufficient cause must be assumed to have 
been quite beyond the contemplation of the 
State legislature. [Paras. 26 27.) 


$ 


Cases referred to: — 


Abdul Wahid v. Abdul Khader, I. L. R. (1948) 
Mad. 43: (1947) 1M. L. J. 207: 60L. W. 
199 : 1947 M. W. М. 200: А.І. К. 1247 
Mad. 400; Chianiah Thevar v. F. M. Badsha, 
(1948) 1 M. L. J. 314: 61 L. W. 364: 1948 
M. W.N. 379: А.І. К. 1948 Mad. 439; 
Rajan Ayyar v. Pavanammal, A 1. К. 
1949 Mad. 787; Easwaran v. Palaniammal, 
1974 T. N. L. J. 380 ; Ganapathy v. Kumara- 
swami, 1975 T. N. L. J. 264 ; Central Talk.ies 
Ltd. v. Dwaraka Prosad, (1961) 1 Сп, L.J. 
740 : (1962) 2 S.C.J. 411 (1961) 3 S. C. К. 495: 
A.LR. 1961 S.C. 606; Commissioner of 
Sales Tax v. Madanlal and Sons, (1976) 38 
S. T. C. 543. 1977 Tax. L. R. 1626: (1977) 
1 S. G. R. 683: (1976) 4 S. C. C. 464; 
A. I. В 1977 S. C. 523; Commissioner 
of Sales Тах v. Parsons Tools and 
Plants, (1975) 35 S. T.C. 413: 1975 
Tax. L. R. 1522: (1975) 4 S, C. C. 22: 
(1976) 1 S. C. C. 22 :(1976) 1 S. C. J. 242: 
(1975) 3 S. С. R. 743 : A. I. К. 1975]5. C. 1039; 
Raghunath Agarwalls v. State of Orissa, 
3. S. T. C. 461: 1975 Tax. L. R. 2075; 
Gandharb Misra v. State of Orissa, (1975) 36 
S. T. С. 466: 1976 Tax. L В. 1650; Achuthan 
Nair v. Kuppah Shah, (1959) 1 M, L. J. 148. 
1958 M. W. ЇЧ. 576. 


M/s Pathy and Sundaram, for Petitioner. 


A. V. Dhanakoti, for Respondent. 
The Court delivered the following 


JubpGMSNT.— The question in this case is 
whether an appellate authority under the 
Tamil Nadu Buildings (Lease and Rent 
Control) Act, 1960 hereinafter called the Rent 
Control Act has power to excusethe delay 
in filingan appeal from an order of the 
Rent Controller. The appellate authority 
concerned in this case is Thiru A. Raman, 
the Principal Subordinate Judge, Cuddalore. 
He said that the Rent Control Act gave him 
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no power to excuse any delay in the appeal. 
He said that the Act was a complete Code 
in itself. He said that section 5 of the 
Limitation Act, 1963 had no application to 
the proceedings before him as an appellate 
authority under the Rent Control Act. 


2. The learned Subordinate Judge is tight 
in thinking that the Rent Control Act is a 
complete Code. But that, by itself, does not 
rule out the application of section 5 of the 


Limitation Act, 1963. The Limitation 
Act, 1963 is a central legislation on a 
concurrent subject under our Constitu- 
tion. It lays down generally the law 


relating to limitation. Section 29 (2) of the 
Limitation Act, 1963, however, takes note 
of special or local laws which might prescribe 
special periods of limitation in a way not 
found in the Schedule to the Limitation Act. 
Section 29 (2) saves these special periods of 
limitation, by the simple expedient of 
declaring that all such special periods shall 
be deemed to have been incorporated in its 
own Schedule. Having done So, section 29 
(2) further provides that to these special 
periods of limitation prescribed by special 
and local laws, the provisions of sections4 to 
24 of the Limitation Act shall, as a rule, 
apply except where the special or local law 
concerned expressly excludes or limits the 
application of these sections. 


3, The Tamil Nadu Buildings (Lease and 
Rent Control) Act, 1960isa special law in 
the sense that it provides a special machinery 
for proceedings between  landlords and 
tenants of buildings. Itis also a local law 
because it does not have any force beyond 
the confines of this State, and even in this 
State it applies only to certain areas such as 
cities and municipal towns. Section 29 (2) 
of the Limitation Act would, therefore, 
govern the special periods prescribed in this 
Act. Section 23 (1) (b) of our Rent Control 
Act prescribes a time-limit of 15 days for 
filing an appeal from an order of the Rent 
Controller. Neither in section 23 (1) (5) nor 
elsewhere in the Rent Control Act is there 
any provision which runs counter to section 
5 of the Limitation Act. It, follows, there- 
fore that section 5 of the Limitation Act 
applies to an appeal provided under section 
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23 of this Act. The question is not whethet 
our Rent Control Act is a complete Code, is 
the sense that it provides for everything or 
almost everything. The question is, whethe 
it expressly rules out, either wholly or to 
any lesser extent, the applicability of section 
5 of the Limitation Act. This is always the 
approach which section 29 (2) of the 
Limitation Act demands as respects any 
special or local law. This is illustrated by 
another limitation provision in this very 
Rent Control Act, namely, section 25 (2). 
This section prescribes a period of one 
month as the time limit for a revision to the 
High Court from an order passed by an 
appellate authority. Under the proviso to 
section 25 (2), however, the High Court is 
empowered to admit a revision beyond the 
time-limit. But this power of extension is 
itself subject to the restriction that the High 
Court cannot extend the time, in any case, 
beyond one month of the expiry of the 
period of limitation. This means that 
whatever might be the cause aad however 
sufficient it might be, the High Court will 
be powerless to condone the delay beyond 
one month, There isno such restriction 
on the Court's power no extend the time 
under section 5 of the Limitation Act. Sec- 
tion 23 and section 25 of the Rent Control 
Act thus present a study in contrast. To sec- 
tion 23, section 5 of the Limitation Act fully 
applies, precisely for the reason that that 
provision does not expressly apply section 5. 
Section 25 rules out section 5 precisely for 
the reason that it expressly legislates on the 
very subject which is dealt with by section 
5. 


4. There are cases in. the books which say 
that section 5 of the Limitation Act is 
capable of being applied to a special or 
local law only where the special or local law 
prescribes a period of limitation for 
proceedings before a Court. They mention 
that there is a pointed reference in section 3 
of the Limitation Act to a ‘Court’, Accord: 
ing to the decisions, this reference to a 
‘Court’ at once rules out the applicability of 
section 5 of the Limitation Act to applica- 
tions and appeals which are not before 


Courts, 
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5. Asfor the appellate authorities function- 
ing under the Tamil Nadu Buildings (Lease 
and Rent Control) Act, 1960, a similar visw 
has been expressed by learned Judges of this 
Court in a long line of decisions spanning a 
period of more than three decades. There 
are rulings by Yahya Ali, J., in Abdul 
Wahid v. Abdul Khader! by Clarke, J., in 
Chinniah Thevar v. F. M. Badsha? by Mack, 
J.,in Rajan Ayyar v Pavanammal? by N. S. 
Ramaswami, J., in Easwaran v Palaniammal* 
and by Gokulakríshnan, J., in Ganapathy v. 
Kumaraswami®, All these learned Judges 
have uniformly held that an appellate autho- 
rity under our Rent Control · Act is not 
a Court, The reasoa which they have 
expressed fer this view is also uniform. All 
ofthem proceed on the footing that an 
appellate authority is persona designata, and 
because he is persona designata, he cannot 
be regarded as a Court for the purpose of 
invoking section 5 of the Limitation Act. 


6. Itisnoteworthy that with the solitary 
exception of Gokulakrishnan, J., all the other 
learned Judges have not taken the trouble to 
explain what they mean by a persona 
designata and why they regard the appellate 
authority under the Rent Control Act as 
persona designata. It would not, therefore, 
be wrong to say that their view; are based 


on the tacit assumption that an appellate. 


authority is persona designata without first 
settling who a persona designata is. 


7. The Supreme- Court bad occasion to 
lay down what meaning must be assigned to 
this expression 'persona designata! in legal 
writings. This is what they said in Ce'tral 
Talkies Ltd. v. Dwarka Prasad', 


“А persona designata із a person who is 
pointed out or described as an individual, 
as opposed to a person ascertained asa 


pna —— À——— À—ÓÓ 


1. (1947) 1 M. L.J. 207 : I. L. К. (1948) Mad, 
43: 60 L W. 199 : A. I. В. 1947 Mai. 400. 

2. (1948) 1 M, L.J. 314: 61 L, W. 354: (1948) 
M.W. N. 379 : ^. I. R. 1948 Mad, 439. 

3. A.I R 1949 Mad.787. — - 
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member of a class or is filling a particular 
character" 


8. After this decision, we ace, [ think, 
bound to.apply this testin every case, that 
comes before us to find out whether any 
appointee to an ofiice or any one conferred 
with a power is or is aot persona desiznata. 
We must accordiagly apply the same test to 
the appellate authority coastituted under the 
Rent Control Act. We must not flinch from 
applying the decision of the Supreme Court 
merely out of respect for the long line of 
previous decisions of learned Judges of this 
Court. 


9, The gist of what tae Supreme Court said 
was that only those appointed by thei] 
proper names as Мг. '30-and So’ or Miss. or 
Mrs. So-and-So' are persona designata. 
It would be a misnomer, and a misconcep- 
tion in law, to regard as persona designata 
those who are appointed by reference to a 
class-name, or by a generic description of 
status or legal character. The question then 
is, what is the position of appellate 
authorities under our Rent Control Act? 
How do they emerge as appellate authorities 
under that Act? 


10. Section 23 of the Act says that the 
State Government may confer the powers of 
appellate authority on any ‘authority’ or 
‘officer’ they may think fit. Mark the 
words ‘authority’ and ‘officer’. These 
expressions clearly forbid any appointment 
by Government of named individuals, The 
Government caanot appoint Thiru X, or 
Thiru Y, or Thiru Z, as appellate authority. 
What is more, the statute restricts the 
Government's choice even in cases where 
persons bear a certain character. For 
instance, the Government cannot appoint 
any office-holder like the President of the 
Lawyers Association or the Secretary ofa 
Chamber of Commerce although such 
appointees may not, strictly, be persona 
designata in the sense that they are not 
appointed by their proper names. The 
choice of the State Goverament under sec- 
tion 23 is limited to authorities and officers. 
They much beeither officers or authorities 
functioning under the imprimature of.a 
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statute or statutory instrument in the service 
of the State. What is more, those on whom 
the State Government may choose to confer 
appellate jurisdiction under the section must 
already be functioning as authorities and 
Officers. The jurisdiction is conferred only 
on existing officers and existing authorities. 
The appellate authority is not a new 
authority, but an old authority with new 
powers, like new wine in an old bottle, 


11, The State Government have seldom, if 
ever, misunderstood the scope of their 
powers of appointment under section 23 of 
the Act. All their notifications from the 
very inception of the Act down to the 
present day have been directed to conferring 
appellate powers only on pre-existing 
officers, As it happens, all of them are 
members of the Famil Nadu State Judicial 
Service. The first general order to this 
effect was passed by the Government in 
Notification II-1 No. 3380 of 1961 published 
in the Fort St. George Gazette dated 9th 
August 1961. This was replaced by another 
order, which is currently in force, subject to 
some subsequent amendments. This later 
order was notified in the Gazette dated 30th 
June, 1973 in Notifieation 11-1 No. 3006 (f) 
of 1973. Under the broad scheme of this 
Notification, the State is divided presently 
into the City of Madras, on the one hand, 
and stations in the Districts in mofussil on 
the other, For the metropolitan area, 
appellate powers under the Act have been 
conferred on all the Judges of the Court of 
-Small Causes, Madras, excepting the 6th, 
7Tthand 8th Judges. For areas in the mofussil, 
all Subordinate Judges are to be appellate 
authorities within their respective jurisdic- 
tions. To tackle places where there are 
more Subordinate Judges than one, the 
Government’s Notification laid down that 
the Principal, Subordinate Judge shall alone 
. be the appellate authority under the Act. 


12. Incidentally, this was how Thiru 
A. Raman happened to have jurisdiction as 
appellate authority when the appeal in the 
instant case came to be filed before him. . It 
is not pretended that Thiru Raman was 


personally called -by the State Government 
and appointed by name as the appellate 
authority uader the Reat Control Act for 
Cuddalore Town. The basis of his jurisdic- 
tion seems trom his being the Principal Sub- 
ordinate Judge, at Cuddalore and from the 
terms of the Goverament order published in 
the Notification dated 30th June, 1973 which 
clothed the Principal Subordinate Judge 
with powers of the appellate authority under 
the Act. 


13. It is thus demonstrable from the record 
that the appellate authority in this ease, 
namely, the Principal Subordinate Judge, 
Cuddalore, as well as the other appellate 
authorities functioning under the Rent Con- 
trol Act im different parts of the State are 
all possessed of appell.te jurisdiction under 
the Act because they were at the time of 
their appointment authorities or officers 
already in service and already functioning 
as such under the State Judicial Service. 
They were by no stretch of language or 
semanties appointed persona  designatae. 


14, In none of the earlier decisions render, 
ed by learned Judges of this Court, hass 
there been any inquiry as to the jural basi- 
on which appellate authorities were to be 
constituted under section 23 of the Rent 
Control Act. Nor was there any discussion 
about the effect of the Government Notifi- 
cation under which appellate powers under 
the Act were actually conferred on those 
who were already active members of the 
State Judicial Service. 


15. All the earlier decisions to the contrary, 
rendered by learned Judges of this Court are 
thus based on a thorough  misconcep- 
tion alike of the legal attributes of persona 
designata and of the terms of the statute 
and the statutory notifications. It follows, 
therefore, that none of these decisions are 
strictly binding on me as per curium. I am, 
on the contrary, bound by the decision of 
the Supreme Court to which I have earlier 
referred. I must accerdingly pursue the 
line, and reach the result, dictated by that 
decision, 
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16. Gokulakrishnan, J., in the decision ia 
Ganapathy v. Kumaraswamit, also had the 
opportunity of applying the decision of the 
Supreme Court and coming to the same con- 
clusion to which I am inexorably driven in 
‘this case. The Supreme Courts decision 
was judicially noticed in his judgment. Bat 
he to took the view that the Supreme Court 
did not lay down any binding principle for 
application to the positíon and powers of 
appellate authorities under our Rent Con- 
trol Act  Hav.ng entertained this view, the 
learned Judge apparently thought he was 
bound to adhere to the long line of authori- 
ties of learned Judges of this Court, beginn- 
ing from-Yahya Ali, J. And in disposing of 
.the case before him, he simply adopted, 
without question, the view expressed by 
them to the effect that an appellate autho- 
rity is persona designata and is appointed as 


Such under section 23 of the Rent Control 


, Act. 


.Y7. Ithink the Supreme Court's decision 
"cannot be robbed of its authority by being 
isolated or limited to its facts, On the 
contrary, it must be properly understood as 
having laid down a legal distinction which is 
highly relevant to an understanding of the 
. position of the appellate authority under the 
Rent Control Act. In my judgment, it is 
precisely because all the learned Judges of 
this Court had worked upon the assumption 
_that an appellate authority under the Act is 
persona designata that the judgment of the 
. Supreme Court must come to be accepted as 
the preferred precedent, for cases like the 
present one. This has got to beso, because 
‘the expression, persona designata, which had 
all along been misunderstood by learned 
. Judges, came to be clarified and vivified by 
the Supreme Court in this judgment. And 
once the clarification came, it necessarily 
became part of the law to be applied in every 
other case where the question arose whether 
the appointment of someone was as persona 
designata or otherwise. 


18. Even the particular context of the facts 
before the Supreme Court in which they had 
entered their enunciation about persona 
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designata has a beating to the present discuse 
sion. The Supreme Court in that case had 
to deal with the argument that a District 
Magistrate was persona designata under a 
particular statute, and that being so, an 
Additional District Magistrate could not law- 
fully do what the District Magistrate alone 


was empowered to do under that statute. 


The question arose in an ejectment suit 
which was instituted by a landlord against 
altenant under section 3 of the United Pro- 
vinces (Temporary) Control of Rent and 
Eviction Act, 1946. Under that particular 
provision, any landlord seeking to sue his 
tenant in ejectment on certain grounds must 
get the prior permission of the District 
Magistrate; otherwise the suit would aot lie. 
The landlord in that case got the permission 
of an Additional District Magistrate. This 
officer was a Magistrate of the First Class 
on whom the Provincial Government had 
conferred powers as District Magistrate 
under section 10 of the Criminal Procedure 
Code. The question was whether an Addi- 
tional District Magistrate can give permis- 
sion under the Uttar Pradesh Eviction Act, - 
1946, It was argued before the Supreme 
Court for the tenant that when section 3 of 
that Act named the District Magistrate, he 
was persona designata and this meant that 
any one other than a District Magistrate 
could not discharge that function. The 
Supreme Court rejected this contention. It 
was while examining the validity of this 
argument that the Supreme Court had to go 
into tho question of what was meant by 
persona designata, and they did so in the 
passage which I have earlier quoted. It was 
urged before the Supreme Court in that case 
that there was no provision in the Uttar 
Pradesh Eviction Act enabling an Additional 
District Magistrate to be equated to a Dis- 
trict Magistrate. The Supreme Court rejec- 
ted this contention and said it was quite 
sufficient that the Additional District Magis- 
trate was conferred with ihe powers of a 
District Magistrate by the Provincial Govern- 
ment under section 10 of the Criminal Proce- 
dure Code. The Supreme Court's view was 
that the power of sanctioning an eviction 
suit was conferred by the U. P. Aot not to 
a named individual, but to the District 
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Magistrate and this power applied to all 
those who under the general law belonged 
to that class, or bore that legal status. 


19, The reasonings іп the decision of the 
Supreme Court in all its detail shows tbe 
pertinence of that authority to the present 
discussion. We cannot seek to distinguish 
the Supreme Court's decision on the score 
that the Uttar Pradesh Act is not in pari 
materia with our Rent Control Act. Nor 
can we argue that the Supreme Court's. deci- 
sion turned on the terms of the Criminal 
Procedure Code or on the terms of a notifi- 
cation issued under that Code. Iam of the 
view that the decision of the Supreme Court 
is very much іп point, and in the face of 
that authoritative ruling, all the earlier deci- 
sions of this Court, not excluding that of 
Gokulakrishnan, J., must be regarded as 
.having been incorrectly rendered, when they 
said that the Appellate Authority constituted 
under section 23 of our Rent Control Act is 
persona designata, 


20. As I earlier mentioned, the whole logic 
behind the decisions of this Court was that 
section 5 applied only to Courts and that 
appellate authorities under the Rent Control 
Aet are not Courts because they are persona 
designata, If on the basis of the decision 
of the Supreme Court, it would be quite an 
error to dub them as persona designata, 
then the only objection to their being 
regarded as Courts goes, and section 5 of the 
Limitation Act must, without any further 
ado, apply. For,in none of these cases do 
we find any other objection put forward as 
to why an appellate authority cannot be 
called a Court. 


21. Section 5 of the Limitation Act does 
not deign to define who or what a Court is. 
The books contain reports of decisions as to 
whether this or that tribunal is or is not a 
Court for the purposes of section 5 of the 
Limitation Act. But no decision has gone 
to the extent of supplying what the legislature 
has omitted, namely, a working definition of 
what a Court is for purposes of seotion 5, 
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Considering the seheme of the Limitation 
Actasa whole and section 29 (2) ofthat 
Act relating to special and local laws, it 
might, I think, be reasonable to suppose that 
an appellate authority under section 23 of 
the Rent Control Act can well be held to 
be a Court for purposes of section 5 of the 
Limitation Act. An examination of the role 
of the appellate authority in the hierarchy of 
tribunals under the Rent Control Act would 
also lead us to the same conclusion without 
raising forensic qualms of any kind. Under 
the statutory scheme, it is the allotted 
function of this authority to hear appeals 
against orders passed in the first instance by 
the Rent Controller. As an appellate 
authority, its powers are co-equal to those of 
the Rent Controller. The Act provides 
for а hearing procedure. Provision 
is made for appearance of parties 
by counsel. The appellate authority has 
power to make further inquiry or remand 
the matter for further inquiry. The 
appellate authority is armed also with a 
power to stay the operation of the order 
appealed against. The appellate authority 
has finally to decide the appeal. Any order 
it passess has the force of a decree and is 
executable as a decree. The appellate 
authority has power to award costs and 
vary the Rent Controller’s order for costs, 
Above all, the appellate authority’s decision 
is subject to the revisional jurisdiction of the 
High Court. Inevery sense, therefore, the 
appellate authority under the Rent Control 
Act deserves to be regarded as a Court. This 
is, perhaps, the reason why all the earlier 
decisions of this Court had singularly harped 
on the notion of persona designata, now seen 
te be mistaken, as the only ground for not 
oo the appellate authority to be a 
ourt. 


12. Aslearlier mentioned, there are many 
cases in the books which have concerned 
themselves with determining whether this or 
that tribunal is a Court within the scope of 
section 5 of the Limitation Act. Itis 
difficult to reconcile all the cases. Nor is i: 
easy to pick out of them all a common 





282 


thread of principle which lays down what 
is that which distinguishes a Court from 
a pseudo court or 1 non-court. For instance, 
a Labour Court is not regarded as a Court 
for purposes of section 5, whereas a Registrar 
of Assurances is so regarded. The best we 
can do, therefore, is to concentrate on the 
particular judicial or quasi-judicial tribunal 
we have on hand and find out on an examina- 
tion of its origius, its functions and its 
tenure, whether it can be treated as a Court 
for purposes of section 5 of the Limitation 
Act. We should not be comparing notes in 
cases of this kind, and seeking to decide the 
place of any given authority under section 5 
by analogical deductions drawn from other 
cases having to do with other tribunals 
created under other statutory enac:ments. 


23. There is as yet no decision which 
discusses the position of an appellate 
authority under the Rent Control Act with 
particular reference to the nature and 
function of that auth rity. In all the 
earlier decisions of this Court which I have 
eited, no attempt whatever was made to find 
out if the appellate authority, by virtue of 
the statutory role it fills, is a Court or not. 
Attention was rivetted solely to the 
manner of appointment. And even with this 
extremely limited approach to the question 
the Courts had led themselves to error, as 
shown by the Supreme Court's ruling. There 
s, accordingly, no principle or precedent 
now, which stands in the way of my holding 
that appellate authorities under the Rent 
Control Act are Courts within the meaning 
of section 5 of the Limitation Act. 


24. Apart from the indications in the 
scheme and structure of the Rent Control 
Act itself, there are other weighty considera- 
tiens of practical significance which seem to 
me to point to the same conclusion. The 
time-limit under section 23 for an appeal is 
a period of 15 days. It must, I think, rank 
amongst the shortest tíme-limits prescribed 
‘for any appeal under any statute, I concede 
that the legislature must be left to its wis- 
idom in matters of this kind. And if the 
llegislatare had thought that this duration 
[was sufficient to enable a party to make up 
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his mind whether to appeal or not, the 
Courts shall have very litule to say on the 
point. Bui Courts are not, on that account, 
to close their eyes to the realities of litiga- 
tion. Auy one who knows anything about 
our legal syst2m must grant that fifteeen 
days' time, in actual practice, must turn out 
to be woefully inadequate. Practical difficul- 
ties abound under present day conditions 
which might beset even fairly diligent 
appellants from keeping to the time-schedule, 
A short time-limit may not matter if the 
procedure involves no exertion to the 
appellant excepting the exertion of filing the 
appeal memorandum. This can be ensured 
if copies of the order of the Rent Contreller 
are, as a matter of course, delivered at the 
party's doors. [he procedure under the Act, 
however, is different. While the Rent Con- 
troller is required to pronounce his order in 
open Court, the parties have to apply for 
copies and keep a watch over the notice 
board all the time. This procedure involves 
many traps for the unwary. And limitation 
always lies in wait, and begins to run when 
least expected. These are only a few of the 
considerations which might throw doubt, on 
the wisdom of limiting the time for an 
appeal to a paltry fifteen days, without at 
the same time providing for condonation of 
the delay in appropriate cases. 


25. Rent Control cases are new about the 
most important and the most prolific line of 
private civil litigation in this country. The 
normal period of gestation for an eviction 
petition before the Rent Controller and the 
appellate authorities is not inconsiderable. 
Parties may have to bide their time to get a 
decision. It may take six months or a 
year or more, even for the hearing to be 
taken up. I see no logic in forcing a party to 
hurry with filing his appeal, when he has to 
wait for a long time getting a decision, and 
our legal system can do nothing about it. 
Parties wishing to appeal against an order of 
a Rent Controller, the same as appellants in 
a regular apoeal suit, may be victims of cir- 
cumstance, such as death in the family or 
illness They may be susceptible to other 
disturbances or distractions beyond their 
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control Allof which might prevent them 
from hastening to the appellate body within 
. the time stipulated for presenting the appeal. 
It would be odd and quite irrational that the 
same cause which would. provide a party 
with a lawful excuse in an appeal before a 
regular Court of appeal should prove worse 
than useless in a rent control appeal. 


26 А place for rent control legislation in 
the statute book can be justified only on its 
claim to be a beneficial legislative measure, 
reflecting the concern ofa welfare state to 
keep Ía proper check the abrasive relations 
between landlords and tenants who at present 
form the bulk cf middle class urban popula- 
tions. To deny either the tenants or even 
the landlords the right or the privilege of 
getting an extension of time of sufficient 
cause being shown would tend to defeat the 
very purpose of the statute in creating a 
special machinery for a satisfactory resolu- 
sion of disputes. There ís а lotto be said 
or maintaining a certain tempo in the 
administration of justice, and for imposing 
periods of rest in the enforcement of' rights 
aad obligations. But rigidity of law in 
matters of this kind might Бе 
soif-defeating. Far from advancing the 
cause of justice, it might be the cause of 
rank injustice. A legal system mus: there- 
fore temper the rigour of legal procedure 
by reference to the realities of law practice, 
at least in deserving cases. This is the whole 
rationale behind section 5 of the Limitation 
Act. I do not see how it could have been the 
intention of the framers of the Rent Control 
Act that parties should labour under a 
handicap and be put out of reach of the 
mos authority in circumstances which 
would present little or no problem to 


















similar persons before other appeliate 
forums. 
27. These are practical considerations which 


scem to me of a weighty character. I am 
persuaded to hold that there is nothing 
inherently extraordinary about the fixation 
of time-limit for an appeal under the Rent 
Control Act that any idea of excusing the 
delay even for sufficient cause must be 
assumed to have been quire beyond the con- 
templation of the state legislature, | 
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28. Even if the appellate authorities аге 
held to be not Courts, ina puritan sense of 
the expression, yet the principle behind 
section 5 of-the Limitation Act must, in my 
judgment, be applied according to the 
dictates of justice, equity and good con- 
science. Thisisa position which I derive 
with confidence from two decisions of the 
Supreme Court. As far as my knowledge 
goes, both these cases are reported only in 
Specialised tax reports, and not in law 
journals in general circulation. The first 
caseis reported as Commissie er of Sales Tax 
v. Madanla) . nd Sons!, Та this decision, the 
Supreme Court had to consider the validity 
of proceedings before a sales tax revisional 
authority going by the name ‘Judge (Revi- 
sion)’ functioning under section 10 of the 
Uttar Pradesh Sales Tax Act, 1948 In an 
earlier decision Commissioner of Sales Tax v. 
Parson Toels and Plants? the Supreme 
Court had occasion to hold that the Judge 
(Revisions) under the Uttar Pradesh 
Sales Tax Act, 1948, was not a Cour? 
within the meaning of section 14 of the 
Limitation Act, 1960. Nevertheless, ів their 
subsequent decision, the Supreme Court 
applied section 12 (2) of the Limitation Aet 
in a revision filed by an assessee before that 
very authority. The Supreme Court rejected 
the argument based on the circumstance that 
the Uttar Pradesh Sales Tax Act was a com- 
plste Code and it did not contain any pro- 
vision like section 12 (2) of the Limitation 
Ast. The Supreme Court applied section 29 
(2) ofthe Limitation Act on the score that 
the Uitar Pradesh Sales Tax Act was a 
special and local Act. They further held 
that there was nothing in the Uttar Pradesh 
Sales Tax Act which expressly excluded the 
application of section 12 (2) of the Limita- 
tion Act. They accordingly concluded that 
section 12 (2) of the Limitation Act can 
be relied upon in computing the period of 
limitation for a revision petition under sec- 
tion 10 of the Uttar Pradesh Sales Tax Act, 
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29, Iregard this decision of the Supreme 
Court as authority for the position that even 
_ though a limitation provision in a special law 

relates to a proceeding before a quasi-judicial 
tribunal and not before a Court in the strict 
sense of the term, yet by the force of section 
29 (2) of the Limitation Act, the provisions 
of section 12 (2) of the Limitation Асі 
may be applied for computing the 
special period of limitation, notwithstanding 
that the special or local law does not itself 
contain a provision of that kind. It may be 
of interest to consider the language of sec- 
tion 12 (3) of the Limiation Act which makes 
mention of the expression ‘Court’ even as 
section 5 does. But tbis consideration 
apparently did not deter the Supreme Court 
from applying section 12 (2) to a proceeding 
before a taxing authority sitting in revision. 
Apparently, the Supreme Court thought that 
in such cases the inquiry was not so much 
Whether any section of the Limitation Act, 
in terms, applied but whether the principle 
of the section had application. 


30. This approach is illustrated more 
explicitly in the earlier decision of Commis- 
sioner of Sales Tax v. Parson Tools and 
Plants', It that case, the question before the 
'Court was : 


“Whether section 14 (2) of the Limitation 
Act, 1963, in terms, or, in principle, can 
be invoked for computation of the period 
oflimitation for filing a revision under 
section 10 (3-B) of the Uttar Pradesh Sales 
Tax Act, 1948 ?”. 


On the first part of the question, the 
Supreme Court held that the revisional 
authority under the Uttar Pradesh Sales Tax 
Act known as a Judge (Revisions) was nota 
Court. They referred to the language of 
section 14 of the Limitation Act which 
refers to a Court and held that section 14 
will not per se apply to a sales tax revision 
before a Judge (Revisions) notwithstanding 
section 29 (2) of the Limitation Act. The 
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Supreme Court, however, did not close the 


discussion with holding that the revisional 
authority under the Uttar Pradesh Sales Tax 
Act was not a Court. They procedeed to 
discuss the question whether the principle 
behind section 14 (2) of the Limitation Act 
can be applied to the sales tax revision peti- 
tion by reference to the fundamental doctri- 
nés of justice, equity, and good conscience. 
The following are the prefatory words with 
which the Supreme Court entered into a 
detailed discussion of the scheme and the 
relative provisions of the Uttar Pradesh 
Sales Tax Act. 


“Further question that remains is : 


Is the general principle underlying section 
14 (2) applicable on grounds of justice, 
equity and good conscence for excluding 
the time spent in prosecuting the abortive 
applications under rule 68 (6) before the 
appellate authority for computing limita- 
tion for the purpose of revision applica- 
tions". 


31. In the course of the discussion in that 
case, the Supreme Court expressed the view 
that 


* C... from the scheme and language 
of section 10, the intention of the Legis- 
lature t6 exclude the unrestricted appli- 
cation of the principles of sections 5 and 
10 of the Limitation Act is manifestly 
clear’’. 


32. This decision is valuable not so much 
for the actual decision in the case under 
the particular scheme and purpose of the 
Utatr Pradesh Sales Tax Act as for its being 
an example as to how the provisions of the 
Limitation Act have to be construed and 
applied to special or local laws prescribing 
special periods of limitation. The method 
of approach which the Supreme Court 
pursued in that case is, in my view, 
eminently adaptable for the purposes of the 
present case as well. That approach is not 
merely to see whether sections 4 to 24 of 
the Limitation Act literally applies to any 
special law or local law prescribing a specia] 
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period of limitation, but to find out whether 
the principles incorporated in any of these 
provisions are applicable having regard to 
the scheme, the structure and the thrust of 
the provisions of the special or local law 
concerned. The Supreme Court had justified 
this manner of inquiry as one dictated by 
tlie rules of justice, equity, and good con- 
science— principles which remain for ever 
paramount under our Court system. 


33. lhaveinan earlier context in the pre- 
sent discussion indicated the purpose of the 
Rent Control Act, the kind of proceedings 
for which the Aci has created appropriate 
machinery by constituting a hierarchy of 
tribunals, and also the important part which 
the appellate authority has to play in the 
resolution of disputes, not to speak of its 
functions, its powers and its duties. І have 
also touched upon some of the pragmatic 
considerations which in actual practice, con- 
siderably affect the fortunes of the parties 
in rent control proceedings. Having regard 
to all these considerations, I have no doubt 
whatever that the legislature could not have 
closed its mind altogether against placing 
an appellant before an appellate authority 
under section 23 at least in the same posi- 
tion as an appellant before a civil appellate 
Court. NoramlI prepared to accept that 
when the legislature thought fit to provide 
for extension of time for filing a revision 
under section 25 where the period of limita- 
tion i$ somewhat more liberally fixed as one 
month, the legislature, at the same time, had 
set its mind totally against a similar indul- 
gence in the realm of appeal іп which it had 
already cut short the period of limitation to 
15 days, barely half of that which it had 
assigned to a revision. The inference from 
this statutory scheme, on the contracy must 
rather be that the legislature being quite 
aware of the imperatives of section 29 (2) of 
the Limitation Act was content to 
let the limitation therein enacted to 
take its course by not legislating on 
the subject. This is also clear from the 
position that when the legislature thought 
of legislating at all, which was in section 25, 
it was only to cut down the latitude which 
the High Court would otherwise would have 
had quite freely under section 5 of the Limi- 
tation Act. It is in this sense that the 


inaction of the legislature in seetion 23 15 
masterly, for it leaves room for the princi- 
ples of section 5 to be read into section 23 
of the Act in their full plenitude. 


34. The decision of the Supreme Court in 
Madanlal & Sens’s case! provides an illustra- 
tion to show that the principles of section 4 
to 24 of the Limitation Act caa be applied 
to special or local laws in the absence of any 
express provision to the contrary in these 
laws. It may be observed, incidentally, that 
the Orissa High Court applied the basic idea 
of section 5 of the Limitation Act, on the 
principles of justice, equity, and good cons- 
cience in order to condone the delay in filing 
a reference application under the Orissa Sales 
Tax Act, 1947. Vide Raghunath Agarwalla 
v. State of Orissa? and Gandhar Misra v. 
State of Orissa3. The learned Judges of the 
Orissa High Court zelied in that regard on 
the two decisions of the Supreme Court. 


35. I do not wish to notice any other 
reported decision, excepting Achuthan Nair 
v, Kuppah Shah* a case decided by Raja- 
gopalan, J., under section 12 (1) (5) of the 
Madras Buildings (Lease and Rent Control) 
Act, 1949. In that case an appellant before 
an appellate authority filed a belated appeal 
and asked for condonation of the delay 
invoking section 5 of the Indian Limitation 
Act, 1908 read with section 29 (2) of that 
Act. Rajagopalan, J., agreed that section 29 
(2) of the Limitation Act applied to that case, 
but nevertheless held that section 5 of the 
Limitation Act cannot be invoked. The 
basis of his decision was that section 29 (2) 
of the Indian Limitation Act, 1908, did not 
apply to section 5, but expressly excluded it 
from application to special and local laws. 


36. Theimportance of this decision lies as 
much in what it said as in what it left unsaid. 
Rajagopalan, J., did not say that the appel- 
late authority under the Rent Control Act 
was persona designata and not a Court and 
hence section 3 did not apply. АП that he 
said was that section 5 is not one of the 


t——ÓÁMÁ 








1. (1976)38 S. T. C, 543:1977 Tax L. R.1626. 
2. (1973) Tax L. R. 2075: 36 8. T. C. 461. 

3. (1975) 36 S. T. C. 466: 1976 Tax L. R. 1650. 
4. (1959) 1 M. L. J. 148: 1958 M.ZW. N. 576. 
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"pplied sections in section 29 (2) of the 
Indian Limitation Act, 1908. I fancy that 
if section 29 (2) had been cast in its present 
mould in the Indian Limitatioa Act, 1908, 
the learned Judge might well have sustained 
the applicability of section 5 of the Limita- 
tion Act. That I think was fairly implicit 
in his judgment  Inci!entally, 1 may elso 
observe that while the preamble to the Indian 
Limitation Act, 1908, specifically referred to 
"Proceedings in Courts’ the preamble to 


the Limitation Act, 1963, generously declared . 


vhat i£ was intended ‘to consolidate and 
amend the law for the limitation of suits and 
other proceedings', eschewing any reference 
{о Courts, 


37. The result of the above discussion is 
that the application filed by the appellant 
before the appellate authority for excusing 
the delay in filing the appeal was quite, 
competent, and nonetheless so for its having 
been filed under section 5 of the Limitation 
Act, 1963 The appellate authority was in 
error in assuming that he had no jurisdiction 
to hear and determine the application. The 
dismissal of the application in limine there- 
fore amounts to failure to exercise jurisdic- 
tion, 


38. Theappellate authority in its order did 
not stop short with saying that the applica- 
tion did not lie. The order contained a fur- 
ther remark that there was по sufficient 
cause. lregard this is an off-the-cuff find- 
ing, which the appellate authority had per- 
mitted itself to make only because it felt 
quite sure all the while that the application 
itself had to be dismissed as incompetent. 
I think this is not a proper way of disposal. 
If a judicial authority does not wish to limit 
its decision to a preliminary question as to 
jurisdiction or as to the competence of 
proceeding before it, but prefers to enter a 
finding on the merits as well, it is its duty to 
do so by going the whole-hog with the issues 
on merits. I$ cannot render less than what 
it should do by way: of a finding on the 
merits, шегеју because it is already commit- 
ted to the view that the proceedings do not 
lie anyway. In this sense, the finding of the 
appellate authority in this case that the 
appellant had not made out sufficient cause 
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is not a proper finding and no effect should | 
be given to it. 


39. The result is that the order of the appel- 
late authority (the Principal Subordinate 
Judge, Cuddalore) is set aside. The applica- 
tion under section 5 of the Limitation Act 
is restored to its file. Tne appellate autho- 
rity is hereby directed to hear and determine 
that application on merits. If it is satisfied 
that the appellant had sufficient cause for 
not filing the appeal within time, it is its 
duty to entertain the appeal and proceed to 
go into its merits in accordance with the 
aw. 


40. The Civil Revision petition Ís accord- 
ingly allowed and the matter is remanded. 
There will, however, be no order as to costs. 


R, S. 





Petition allowed. 
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Indian Bank, Head Office at 17, North 
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Bahadur Road, Coimbatere-8 
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Civil Procedure Code (V of 1908), Order 21, 
rule 66 — Execution ~ Auctio: sale—Fixation 
of upset price by Court—Inclades power to 
reduce upset price -- Introduction of second 
proviso to rule 66 (2) clause (a) by Act (CIV 
of 1976)—Right of Court not  infringed— 
Scope of rule 66. 








*C. R.P. No. 1199 of 1980. 24th September, 1980. 


fj NATARASAN v. INDIAN BANK (Ratnam, J.) 


‘The Court's power to fix an upset price for 
the property, which includes within it a 
right to reduce the upset price wherever 
necessary, has not only been available to the 
Court all through, but such a right is an 
irremovable one, and the said right has not 
been infringed in .he least by the second pro- 
. viso to clause (a) introduced by Act, CIV 
of 1976. When the Court fixed an upset 
price, the Court was not determining the 
rights of any of the parties before it, and the 
fixation of the upset price was only for 
facilitating the conduct of the sale and, at 
the same time, safeguarding the interests of 
the judgment-debtor by fixing a reserve 
price. Notwithstanding the fixation of the 
upset price and notwithstanding the fact 
that a bidder had offered an amouni higher 
than the upset price it would still be open to 
the judgment-debtor to approach the execut- 
ing Court and adduce proof that the pro: 
perty had been sold for a low price on 
account of some material irregularity or 
fraud in the publicatian or conduct of the 
sale and have the sale set aside. 

[Para. 39.] 
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Petition under section 115 of Act V of 1908 
praying the High Couri to revise the order 
of the Court of the Subordinate Judge, 
Coimbatore, dated 29th February, 1980 and 
made in E. P. No. 333 of 1977in O. S. No. 
508 of 1974 


V. Natarajan and V. Nicholas, Advocates, for 
Petitioners. 


G. Venkataraman for M/s, Aiyar and Dolia, 
for Respondent. 


The Order of the Court was made by 


Ratnam, J.—'The principal contention that 
has been raised in this civil revision petition 
at the instance of defendants 2 and 3 in O. S. 
No. 508 of 1978, Sub-Court, Coimbatore, is 
that in the course of the execution proceed- 
ings, the executing Court has no power to 
fix the upset price for the sale of the pro- 


perties and consequently, no power 
as well to reduce the same. In sup- 
port of this contention, the learned 


Counsel for the petitioners strongly relies 
upon the decision of  Sathiadev, J., 
Kannianan and another v, Chidambaram, 
Finance Corporation’. On the other hand, the 
learned counsel for the respondent/decree- 
holder contends that even after the amend- 
ment of Order 21 21, rule 66, Civil Procedure 
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Code by Act CIV of 1976, there is no 
interdict laid on the Court in fixing the upset 
price and that the mere fixation or reduc- 
tion of the upset price cannot be said to be 
in any manner prejudicial to the judgment- 
debtor and in. any event, that cannot bea 
"material irregularity in the exercise of its 
jurisdiction by the executing Court, which 
would justify interference by this Court in 
the exercise of its powers under section 115 
of the Code of Civil Procedure. In this 
context, considerable reliance is placed on 
the judgment of  Nainar Sundaram, J. 
К. A. Raiu v. Sivaprakasam and others’, ıt 
may also be noticed that earlier Sathiadev, J., 
in C. R. P. No. 1277 of 1977 dated 22nd 
June, 1978, accepting the contention that 
the fixation of a low upset priceasin that 
ease was liable to misguide the purchasers, 
held that the amended provision of the Civil 
Procedure Code does not contemplate the 
fixation of upset price as has been hitherto 


done and directed that the sale should be on’ 


a proclamation strictly in accordance with 
the provisions contained in Order 21, rule 66, 
Civil Procedure Code. Again the same 
learned Judge in C R. P. No 1127 of 1978, 
dated 27th July, 1978, has taken the view 
that the provisions of Order 21, rule 66, 
Civil Procedure Code as they now stand, 
do not contemplate the fixation of any 
upset price by the executing Court. On the 
other hand, Ramanujam, J., in C. R. P. 
No. 163 of 1979 dated 12th February, 1979 
in dealing with an objection that no upset 
price need be fixed by the executing Court 
held. that merely because the fixation of 
upset price is not a necessity, such fixation 
would not automatically invalidate the order 
directing the sale of the property. However, 
Nainar Sundaram, J., in Civil Revision Peti- 
tion No. 1536 of 1979, dated 3151 August, 
1979, after referring to the earlier cases, held 
that the judgement-debtor cannot have any 
grievance over the fixation of the upset price 
fixed by the Court before directing the sale 
of the properties even after theamendment of 
the provisions of the Civil Procedure Code 
by Act CIV of 1976. In a more recent judg- 
ment, Sathiadev, J.,in Civil Revision Petition 





1. (1979) T. L. N. J. 393. 
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No. 2791 of 1979 dated 9th January, 1980, 
while examining the question whether in 
spite of the amendments effected by Act CIV 
of 1976, rule 199 of the Civil Rules of 
Practice still preserved the power of the 
Court to fix the upset price, reiterated that 
there is no obligation on the part of the 
Court to fix the upset price after Act CIV of 
1976, but that if the upset price is found in a 
sale proclamation, itis a redundant factor 
and it is only an irregularity and not an 
illegality as to vitiate the Court auction sale. 
However, the learned Judge has also observed 
that if such a fixation had been done, i 
need not be persisted in the further conduct 
of the sale. Ultimately, however, the learned. 
Judge set aside the order reducing the upset 
price and the property was directed to be 
brought to sale immediately. 


2. Having regard to the diversity of views 
expressed in the decisions above referred and 
the importance of the question which is.a 
matter of every day occurrence in the course 
of execution before the subordinate Courts, 
it is desirable and even necessary that the 
matter should be dealt with by a Bench so 
that an authoritative prouncement in this 
regard may be available for guidance to the 
Subordinate Courts. 


3. The papers are, therefore, placed before 
my Lord the Chief Justice for orders 
regarding the posting of the matter before 
a Bench. 


4. This Civil Revision Petition having been 


posted before a Bench in pursuance of the 


order of the High Court dated 7th July, 1980 
and made herein and coming on for hearing on 
Monday 28th July, 1980. Tuesday 29th July 
1980, Thursday 3Ist July, 1980 and upon 
hearing the arguments. 


V. Natarajan and V. Nicholas, Advocates, 
for Petitioners. 


G. Venkataraman for M/s. Aiyar and  Dolia, 
Advocates, for Respondent 


1) NATARAJAN У. INDIAN BANK (Natarajan, J.) 


The Order of the Court was made by 


Natarajan, J. — This Civil Revision Petition 
has come before us pursuant to a reference 
made by Ratnam, J., that the matter 
may be dealt with by a Bench for having an 
authoritative pronouncement on the question 
enunciated below : 


Whether an executing Court has no power 
to fix the upset price for the sale of pro- 
perty and consequently, no power as well 
to reduce the same ? 


6, The contention of the revision petitioners 
is that the executing Court has no power to 
fix the upset price and hence it has no power 
also to reduce the same. Ratnam, J., noticed 
that such a contention has been upheld by 
Sathiadev, J. in Kannaiyan and another 
v. Chidambaram Finance Corporation, 
Chidabaram', Betha Goundar v. K K. Dharma- 
subramania lyer? and Kamadhenu Bailings 
and another v. Secretary, Guruvayur Temple 
Renovation Committee, Kerala’. The referr- 
ing Judge also noticed that Ramanujam, J. 
in M. Ramaswami Gounder and others v. 
R. К. Subramania  lyer* and  Nainar 
Sundaram, J, K. A. Raju v. N. Sivaprakasam 
and others”. have taken a contrary 
view and held that the fixation of 
upset price would not automatically 
invalidate the order directing the sale 
of the property and that even after the 
amendment of Order 21, rule 66 of the 
Code of Civil Procedure, by Act CIV of 
1976, the power of the executing Court to 
fix the upset price, in appropriate cases, is 
not taken away. It is with regard to the 
diversity of views expressed in the decisions 
referred to above, the learned single Judge 
directed the papers to be placed before the 
Hon'ble Chief Justice for referring the matter 
toa Bench and that is how the matter is 
before us. 


1. Q. R. P. No. 2791 of 1979, dated 9th January’ 
1980. (1980) T. L. N. J. 33. 

2. C.R.P. No.12770f 1977, dated 22nd June, 1978. 

3, C,.R.P. No. 1127 of 1968, dated 27th July, 1978. 

4. C.R.?. No. 1637 0f 1979 dated, 12th February, 
1979. 


5 С. В Р, No. 1536 of 1979, dated 31st August, 
1979. 


M. E. J.-37 
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7. Mr. V. Natarajan, learned counsel for 
the petitioners besides bringing to our notice 
the orders of Sathiadev, J., and certain other 
decisions, also laid emphasis on the amend- 
ment made to Order 21, rule 66, Civil 
Procedure Code by Act CIV of 1976. 
Mr. G. Venkataraman, learned counsel for 
the respondents, countered the arguments of 
Mr. Natarajan by relying on a catena of 
decisions including those of Ramanujam, J. 
and Nainar Sundaram, J., referred to above, 
in which a different view has been taken. 


For a proper understanding of the con- 
troversy, it is necessary to refer to Order 
21, rule €6 (2) of Code as it originally 
stood and the changes made by several 
amendments besides the pronouncements of 
Courts from time to time, Originally, rule 
66 (2) of Order 21, read as follows : 


(2) Such proclamation shall be drawn up 
after notice to the decree-holder and the 
judgment-debtor and shall state the time 
and place of sale and specify as fairly and 
accurately as possible : 


(a) the property to be sold (or where a 
part of the property would be sufficient 
to satisfy the decree, such part); 


(b) the revenue assessed upon the estate 
or part of the estate where the property to 
be sold is an interest in an estate or any 
part of an estate paying revenue to the 
Government ; 


(c) any incumbrance to 
property is liable; 


which the 


(d) the amount for the recovery of which 
the sale is ordered; and 


(e) every other thing which the Court 
considers material for a purchaser to knew 
in order to judge of the nature and value 
of the property." 


On the terms of the ruleas set out above, 
the following judgments were rendered : 
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“A Court undertaking to-give valuation, 
which would be a real guide to a bidder 
even if it did not inspect the property itself, 
would, at any rate, have to accumulate 
copious data and hold an elaborate enquiry. 
The law requires that the Court, as fairly 
and accurately as possible, shall state any- 
thing which the Court considers material 
for a purchaser to know. If it considers 

. affair and accurate report of the value 

- given by three persons material for the 
purchaser and nothing more in that parti- 
cular respect,the Court will not have 
erred”. : 


Thiruyengadaswami v, Govindaswami! : 


“The omission to state the value of the 
property is not a material irregularity. 
When the decree-holder and the judgment- 
debtor differ hopelessly as to the probable 
value of the property, a statement as to the 
value by the Court is at best a guess and 
the Court, may, in the circumstances ofa 
particular case, consider it better to 
abstain from such guess". 


S. K. Veeraswami Pillai v. Kalyanasundaram 
and others? : 


“Under Order 21, rule 66 of the Civil 
Procedure Code, the Court is under no 
obligation whatever to fix, and state in the 
proclamation of sale, its own valuation of 
the property to be sold. 


Where the Court, withoutits determining 
the market value of the property to be 
sold and stating it in the sale proclama- 
tion ordered that the valuations of the 
decree-holder and of the judgment-debtor 
as well as that of the Commissioner 
appointed in the case, should be mentioned 
in the sale proclamation, 
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Held, that there was no irregularity”. 


Vide  Thiruvengadaswami Ayyangar `y. 
Govindaswami Udayar.! 

9, The Ratio decidendi in these cases 
was to the following effect: A Court's 
valuation may be a real guide to a bidder, 
but such valuation should be fair and accu- 
rate as far as possible ; even in such cases, 
where the valuations of the decree-holder 
and the judgment-debtor differed from each 
other hopelessly, the Court was not bound to 
state its valuation of the property, since 
such a statement would at best be a guess 
and, depending upon the circumstances of a 
case, the Court any prefer to abstain from 
making a guess; the Court was under no 
obligation to fix its own valuation of the 
property and state it in the proclamation of 
sale. 


10. By Dis. No. 691 of 1935 a change was 
made in this State to the Rule and sub-rule 
(2) (a) was added. Consequent on that, the 
old clause (a) became clause (f). Clauses (e) 
and (f) of sub-rule (2), which alone require 
mention, read as follows :- 


*(e) the value of the property as stated : 
(i) by the decree-holder ; and 
(ii) by the judgment-debtor ; aná 


(f) every other thing which the Conrt 
considers material for a purchaser to kncw 
in order to judge of the nature and value 
of the property". 


There was again an amendment by means of 
P. Dis. 152 of 1963 to sub-rule (2) of 
rule 66. But, as the amendment has no 
relevance for the debate on hand, we refrain 
from extracting if. 


11. Asa consequence of the newly added 
clause (e) it became incumbent on Courts to 


1. (1928) I. b. К. 51 Mad. 655:55 M. L J. 
363: A. I. R. 1928 Mad. 503, 


. 1] NATARAJAN. 0, INDIAN BANK (Natarajan, J.) 


set out in the proclamation of sale the 
value of the property as stated (i) by the 
LE NET and (ii) by the judgment- 
ebtor, 


12. The positon of law, after amend" 
ment іп 1936, was construed in the follow" 
ing cases: 


13. In Srinivasan v. Andhra Bank Limited 
Govinda Menon, J., held that it was not 
incumbent upon the Court to undertake an 
enquiry and take evidence about the value of 
the property and insert the value in the 
proclamation of sale, but even so, the Rule 
did not prevent the. Court, if it thought 
necessary, from including the market value 
of the property as decided by it. \ 


14, In Rajarathinammal у. P. Kanakasaba- 
pathi Pillai? Mack, J. held, on the facts of 
that case having regard to the wide divergence 
between the decree-holder's valuation and 
the judgment-debtor's valuation, it was 
desirable that the executing Court had the 
property valued by an amin and had the 
valuation inserted in the sale proclamation. 


15. Ја Kuppammal v. Devendra Iyer? 
the Subordinate Judge had committed 
the error of fixing the upset price of 
the properties to be sold. at Rs. 52,000 
given by the defendants as well as at 


Rs. 5,000 given by the plaintiff. While , 


setting aside the order of the Court below. 
Ramaswami Gounder, J., relied on Srinivasan 
v. Andhra Bank Ltd., and held that under 


Order 21, rule 66 (2)(e), Civil Procedure ` 


Code, it was enough if the Subordinate 
Judge had mentioned both the figures in the 
sale proclamation without fixing any upset 
price. 


16. Again, the matter was considered by 
P. N. Ramaswami, J., in Vellappa Naidu v. 





e 


1. (1948)2M.L. J, 569:611.. У, 852: A. I. К. 
1949 Mad. 398 
rs (1955) 1 M. L. J. 285: A. І. R. 1955 Mad. 
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3. (1957) 2 M. L. J. 134:70 L. W. 493 (1). 
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Venugopal Naidu! and the learned Judge, 
after referring to the several cases decided 
earlier, summed up as follows: 


17. “То sum up, after the amendment 
of Order 21, rule 66, Civil Procedure Code, 
it is now settled law that the Court is 
under no obligation to notify an upset 
price of its own. Infact, in many cases, 
it would not even be desirable for the 
Court to do so. The obligation of the 
Court is to state the valuations given by 
the decree-holder and the judgment-debtor. 
But, they must not be notified as upset 
prices, The Court when ordering the sale 
with two valuations noted which are dis- 
erepant, must adopt опе of two 
courses. If itis desirable in the circums- 
tances of the case for the Court to fix in 
a rough and ready way the upset price of 
its own, it can do so, because the amended 
provision does not prohibit the Court 
from fixing its own upset price. But, 
where the Court does not desire to fix 
even in a rough and ready way its own 
valuation, it will be perfectly within its 
lights іп refraining from doing so, and 
this cannot be canvassed either by way of 
appeal or revision. But, it will instruct 
the selling officer, either in general or in 
each case, to begin the sale with the 
higher of the two valuations as upset price 
and, if no bidders are forthcoming to go 
on lowering the upset price and when the 
lower of the two valuations, is reached, to 
Start again with the lower valuation, 
as otherwise, our not incorruptible 
Nazirs. deputed as selling officers will 
have to evolve an upset price of their 
own and which is most undesirable." 


18. In Subbiah v, Ramanathan? Panchapa- 
kesa Аууаг, J. held independently, 
without referring to the earlier decisions, 
that there is no illegality as such in a Court 
fixing its own upset price, but nevertheless, 
it would be desirable for the Court to fix 
the upset price. where widely: divergent 
upset prices as given by the two sides. 








1. (1957) 70 L. W. 815: 
23. 
2. (1957) 70 L. W. 989, 
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19. In Kamalam Paul v. Rama Rao! 
Alagiriswami, J. held as below : 


“There is no doubt that no auction can be 
held without an upset price being fixed. 
Otherwise, it will only become a Dutch 
auction........Without an upset price 


being fixed, it is not possible to hold an : 


auction at all. Otherwise, only the judg- 
ment-debtor will suffer....... After all, 
upset price only represents the price below 
which the Court is not prepared to accept 
offers for the property. Even though the 
upset price may be fixed at Rs. 20,000 
there is no objection to any purchaser 
buying the property for Rs. 50,000 which 
is the value given by the judgment-debtor 
or even for more.” 


20. The question came up in a slightly 
different form for consideration before 
Ismail, J. (as he then was), in B. Susila v. 
Saraswathi Ammal?. The contention put 
forward was that the executing Court was 
under a bounden duty to give notice to the 
judgment-debtor before any reduction in 
the upset price was made. While repelling 
this contention, the learned Judge held as 
follows : 


“I may straightaway point out that under 
Order 21, rule 66, Civil Procedure Code, 
as amended by this Court, there is 
absolutely no provision for the Court to 
fix any upset price and all that the rule 
requires the Court to do is to mention the 
valuation of the property as given by 
the decree-holder as well as by the judg- 
ment-debtor. Itis open to the Court, if 
thecircumstances of the case justify, to 
arrive at its own valuation and fix the 
upset price, but the Court is under no 
obligation under the statute to fix the 
upset price. Therefore, when the Court 
fixes the upset price or modifies either by 
way of enhancement or reduction of the 
upset price originally fixed, it cannot be 
said that the Court is acting pursuant to 


ы. 
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the obligation 
Order 21, rule 
Code sess arre 


When the Court fixed the upset price in 
a sale proclamation, the Court is not 
determining the rights of any of the parties 
before it and the fixation of upset price 
may be an indication of the probable price 
which the property may fetch from the 
point of view of the intending bidders ; 
but it is not binding either on the decree- 
holder or the judgment-debtor or even on 
the Court. Notwithstanding the fixation 
of the upset price and notwiwhstanding the 
fact that a bidder has offered an amount 
higher than the upset price, it is still open 
to the judgment-debtor to go before the 
Court and allege that the property has 
not fetched the proper price ; and he can 
have the sale set aside, if he can establish 
that the inadequacy of the price is the 
result of material irregularity or fraud in 
the publication or the conduct of the saie. 
Consequently, the fixation of the upset 
price by the Court, does not affect the 
rights of any of the parties, and it is uot, 
therefore, open to the judgment-debtors 
to contend that, independent of Order 
21, rule 66, Civil Procedure Code, they 
are entitled to notice to an application 
filed by the decree-holder for reducing the 
upset price." 


21. In Srirama v. T. V. A. China Rajanna!. 
A Division Bench of the Andhra Pradesh 
High Court relied on the dictum contained 
in Srinivasan v. Andhra Bank 144°. Rajas 
rathinammal v. P. Kanakasabapathi Pillai? 
and Kuppammal v. Devendra lyer* and held 
that the executing Court is not, bound to fix 
an upset price even when there isa wide 
disparity between the value given by the 
judgment-debtor and the decree-holder, but 
nevertheless, the Court is not prevented, in 


imposed upon it under 
66 Civil Procedure 


SOD peor 120 


ричаг ЧЫНА 


1. (1972) 2 Аһ. L. T. 52: A. I. В. 1973 Andhra 
Pradesh 24. 


2. ({948)2 M.L.J. 569 : 61 L, W. 852: A. I. Ry 
1949 Mad. 298. 


3, (1935)1 M.L. J. 285: А. I. К. 1955 Mad. 720, 
4. (1957) 2 M.L..J, 134 : 70 L.W. 493, (1). 
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appropriate cases, from indicating the 
approximate value of the property; that 
where there is wide disparity in the value 
given by the decree-holder and the judge- 
.ment-debtor it is not only desirable, but 
fair and proper for the executing Court to 
ascertain the approximate value of the pro- 
perty through a Commissioner or an amin 
and incorporate the same in the sale pro- 
clamation and that the fixation of two upset 
prices by the Court is not permissible. 


.22. In the year 1972, sub-rule (2) of rule 66 
of Order 21, was amended in this State by 
P. Dis: No. 349 of 1972 and clause (D-1) was 
inserted in sub-rule (2) and the amended rule 
read as follows: .“(d-1) the upset price fixed 
by the Court," Asa result of this amend- 
ment, the petition was that, so far as this 
State is concerned, the executing Court had 
to incorporate in the proclamation of sale, 
not only the value of the property as given 
by the decree-holder and the judgment- 
debtor, but also the upset price fixed by it. 
Obviously the amendments had becn made 
to give effect to the pronouncements by this 
Court in several cases that though the 
statute did not impose any obligation on 
the Court to give its own value of the pro- 
perty in the sale proclamation, the Court was 
nevertheless free to exercise its powers, in 
appropriate cases, and make its own estimate 
of the value of the property and have that 
figure incorporated in the sale proclamation 
in addition to the figures given by the decree- 
holder and the  judgment-debtor, and, 
further more, such an exercise appeared to 
be indispensable when the estimates given 
by the decree-holder and the judgment- 
debtor disclosed а case too bewildering to 
be comprehended by the intending bidders. 
Thus, the Courts were enjoined to fix the 
upset price and mention itin the sale pro- 
clamation besides setting out the values 
given by the parties themselves, tbe decree- 
holder and the judgment-debtor. 


23. After the introduction of clause (d-1), 
Ismail, J. (as he then was) had to consider 
in S. N. Shamsuddin v. M. K. Poyyamani! 
whether the execution, Court, while executing 


dus C. R, P. No. 1484 of 1973 dated 24th August, 
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its powers under clause (d-1), was under an 
obligation to give notice to the judgment- 
debtor before reducing the upset price 
originally fixed by it. The learned Judge 
held that inasmuch as the fixation of upset 
price wasa statutory performance, the Court 
had perforce to give notice to the judgment- 
debtor before making any reduction in the 
upset price. 


24. When matters stood thus, Central Act 
(CIV of 1976) brought about further amends 
ments to rule 66 by introducing the follow- 
ing proviso: 


“Provided that where notice of the date 
for settling the terms of the proclamation 
has been given to the judgement-debtor 
by means of an order under rule 34, it 
shall not be necessary to give notice under 
this rule to the judgment debtor unless 
the Court otherwise directs : 


Provided further that nothing in this rule 
shall be construed as requiring the Court 
to enter in the proclamation of sale 
its own estimate of the value of the pro- 
perty, but the proclamation shall include 
the estimate, if any, given by either or 
both of the parties.” 


25. We are concerned, in these proceedings, 
only with the second proviso, since 1t is with 
reference to its terms, the petitioners herein 
contend that not only has clause (d-1) been 
superseded, but an interdict has also been 
placed on the executing Court to fix the 
upset price for properties brought for sale 
in Court auction. 


26. The argument of Mr. Natarajan, counsel 
for the petitioners, ran tbus: Order 21, 


rule 66, Civil Procedure Code provides how 


a proclamation of sale should be made and 


ntial particulars the proclamation 
oF sale. should Pcontain. Clauses (а) to (е) 
of the rule enunciate the particulars that 
should necessarily be incorporated in the 
proclamation of sale. The second proviso, 
newly introduced by Act CIV of e 
expressly provides that nothing in the 
rule shall be construed as requiring 
the Court to enter in _the proclama- 
tion of sale its own estimate of the 
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value of the property. The proviso, should, 
therefore, be construed in one of the follow- 
ing manners, namely: (1) it must be taken as 


- a proviso specifically carving out the provi- 


sion from the earlier clauses (а) to (e); or 
(2) the proviso should.be taken as a separate 
and independent rule by itself as there is no 
repugnency between it and clauses (a) to (e) 
of rule 66 (2) ; or (3) the proviso has to be 
of taken as an explanation of the scope of 
clauses (a) to (e) and, in that sense, the pro- 
viso contains a mandate  forbidding the 
Court from entering its own estimate of the 
value of the property in the sale proclamation. 


27. The repeated contention of the peti- 
tioners’ counsel was that the words, “рго- 
vided further that nothing in this rule shall 
be construed as requiring the Court to enter 
in the proclamation of sale its own estimate 
of the value of the property" should be 
construed to mean that the Court had no 
discretion or power in the matter and the 
Court stood completely deprived of its power 
to enter its own estimate of the value of the 
property even if the estimates given by the 
decree-holder and the judgment-debtor were 
poles apart and the. officer of the Court con- 
ducting the auction sale had no guidance what- 
ever about the price at which the auction 
should be commenced, except the widely 
divergent prices given by the decree-holder 
and the judgment-debtor. By way of 
support for his argument, reliance was 
placed by the learned counsel on the second 
limb of the proviso which places on the 
Court an inescapable obligation to set out in 
the sale proclamation the estimates given by 
either or both of the parties, the relevant 
words in the proviso running as under : 


“but the proclamation shall include the 
estimate, if any, given, by either or both 
of the parties". 


28. The rule should be construed, accord- 
ing to learned counsel, in conformity with 
the principles evolved by Courts of law and 
jurists which havefound universal accept- 
ance. The rules аге as follows: 


‘The golden rule for the iaterpretation of 
Acts is to consider the plain meaning of 
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the words used "The Court cannot 
proceed on the assumption that the Legis- 
lature has made a mistake. Even if there 
is a defect, itis not for the Court to add 
or amend the words of a Statute or to 
supply when the language is clear, it is the 
duty of the Court to give effect to it 
without calliag in aid outside considera- 
tions to ascertain the intentions of the 
Legislature ... Statutory provisions cannot 
be whittled down by general principles of 
equity, justice and good conscience. Nor 
can they be avoided on ground of hard- 
ship or inconvenience when the meaning 
is clear on the face of the statute, nor is 
the Court concerned with the motive of 
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Parliament in enacting the statute or 145 


wisdom In interpreting the provi- 
sions Of the Statute, that construction 
should be adopted which would be given 
effect to all parts thereof and would not 
render any of them meaningless or inoper- 
tive." Vide: Mulla on the Code of Civil 
Procedure, 13th Edn., pages 2 and 3. 


In this connection, the Petitioners’ counsel 
also invited our attention to the following 
passage occurring in Suibn Raut v. Baban 
Raut} | 


Lord Davey further observed that the 
essence of a Code is to be exhaustive on 
the matters in respect of which it declares 
the law, and it is not the province of a 
judge to disregard or go outside the letter 
of the enactment according to its true 
construction." 


29. Onthe assumption that the proposi- - 


tion of law propounded by him was the 


correct one and that no other interpretation 


can be given. Me. Natarajan, built up his 
further arguments to say that the Court below 
had committed an illlegality in exercising 
jurisdiction not vested in it and such wrong- 
ful assumption and exercise of jurisdiction 
vitiated the impugned order and conse- 
quently, this Court should exercise its powers 





1, (1908) I. L, R. 35 Cal, 353. 
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Under section 115, Code of Civil Procedure, 
and revise the impugned order. We may 
usefully set out, at this juncture, what the 
order of the Court below is. It reads as 
follows:- 


“Upset price reduced in E. A. No. 201 of 
1980 to Rs. 3,00,000 for Lot I and 
Rs.75,000 for Lot Il, prociaim and sell 
30th April, 1980. 


Further hearing 16th June, 1980 (Batta and 
copies in a week),”’ 


By way of authority for the latter argument, 
tthe petitioners’ counsel placed reliance on 
he following cases : Khun Khun Chauba v. 
Mahabir Chaubat, Ram Pratan v. Mohan 
Lal*, Dulish Prasad у. Rajeswari Bibi’, and 
D. I. F, Housing Co. v. Sarup Singh*, The 
dictum in these cases is to the following 
effect: “The words,  ''illegally" and 
“with material irregularity’? as used in 
this clause (clause (e) of section 115, Civil 
Procedure Code), do not cover either errors 
of fact or of law..... The errors contem- 
plated by this clause may, in our view, 
relate either to breach of some provision 
of law orto material defects of procedure 
affecting the ultimate decision.” 


30. Having set out the case law on the 
subject prior to the change brought about 
by Act CIV of 1976 to rule 66 as well as the 
contentions of the petitioners’ counsel a6 to 
how the second proviso to clause (e) should 


be construed and that the action of the · 


Subordinate Judge in fixing the upset prices 
for the twolots of properties and subse- 
quently to bring reduction in the upset 
prices amounted to exercise of powers with- 
out jurisdiction, we will now examine the 
matter in its full perspective. Rule 66 (2) as 
it orginally stood did not contain any 
clause relating to the setting out of the 
value of the property either as given by the 
parties or as estimated by the Court. Not- 








R. 1948 All. 281. 
„В. 967 All. 161. 
R. 1977 All. 151. 
1) 1 S. C. J: 108: (1970) 28, C. R. 368: 
‚ 1971 S. C. 2342, | 
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withstanding the absence of any such provi- 
sion, it was held in  Thiruvengadaswami 
Ayyangar v. Govindaswami Udayar!, which 
was considered a leading authority, that 
since the reserve price is also generally fixed 
by the Court, there was no obligation for 
the Court to fix its own valuation of the 
property and incorporate itin the sale pro- 
clamation. After the amendment in 1936, 
when a new clause was introduced numbered 
as clause (a), the Court was enjoined to set 
out the value of the property as stated by 
the decree-holder and the judgment-debtor. 
But no reference was made tothe powers of 
Court to set out its own value ofthe pro- 
perty or its powers to fix the upset price. 
It was held in one set of cases, viz; 
Srinivasan v. | Andhra Bank. Ltd? and 
Kuppammal v. Devendra Iyer? that the Court 
was not obliged to estimate the value of the 
property and mention it in the sale procla- 
mation, but the rule did not inhibit the 
Court'from exercising its powers in those 
cases where it considered such a course was 
necessary, and in another line of cases. viz.; 
Rajarathinammal | v. P. Kanakasabapathi 
Pillai*, Yellappa Naidu v. Venugopal Naidu® 
Subbiah v. Ramanathan? and Kamalam v. 
Rama Rao’, that notwithstanding the Court 
being under no obligation to estimate the 
value of the property it would be desirable, 
and even necessary, for the Court to make 
its own valuation of the property aud fix the 
upset price as, otherwise, the auction 
may turn out to be a Dutch auction 
and the judgment-debtor would be the 
loser in the bargain. As making an estimate 
of the value of the property by the Court 
wasa matter of discretion for the Court, 
Ismail, J., (as he then was), held in B Susila 
v. Saraswathi Ammal® that the fixation of 


M — M ái 


1. LL. R. 41 Mad. 655. 
2. (1948)2 M. L.J : 569 : A.L.R. 1949 Mad. 
8 


M. 

3. (1957) 2 M. L. J. 134 :70 L. W. 493. 

4. (1955) 1 M. L. J. 285: A.L. R. 1955 Mad. 
7 


5. (1955) 70 L, W. 815: A. I. В. 1958 Mad. 423. 
6. (1957)70 L. W. 989. 


| M. L. J. 344. 
(1970) 1 M. L. J, 192; 32 L. W, 627: A. I. R, 
7, 
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the upset price and any reduction of it subse- 
quently, was in the nature of an administra- 
tive action and therefore, notice need not be 
‚ given to the judgment-debtor before the 
Court reduced the upset price. Then came to 
be incorporated, clause (d-1) in this State, 
and a duty was cast on the Court to fix the 
upset price and mention that also in the 
proclamation of sale besides the valuations 
given by the decree-holder and the judgment- 
debtor. The fixation of upset price, there- 
fore, became a judicial act and consequently, 
the requisite formalities had to be observed 
by the Court before reducing the upset price, 
viz., it had to give notice to the judgment- 
debtor and hear him, if be cared to appear, 
before reducing the upset price. Thus, it 
may be seen that even before the introduc- 
tion of clause (d-1) this Court had never 
doubted the powers of an executing Court to 
make its own estimate of the value of the 
property if deemed fit and include it in the 
sale proclamation. What has now to be 
looked into is whether by reason of the 
amendment brought about to rule 66 by Act 
CIV of 1976, particularly by the introduction 
of the second proviso, the power of the execut- 
ing Court “to enter in the proclamation of 
sale its own estimate of the value of the pro- 
perty" has been taken away. 


31. Before we go into that question, we 
must point out the difference between the 
value of a property and the upset price for a 
property brought for sale in Court auction. 
The word ‘value’ means as follows: “Чо 
estimate or appraise as being worth a speci- 
fied sum or amount; to estimate the value of 
goods, property etc , ; to appralse in respect 
of value, to estimate or regard as having a 
certain value or worth." (Vide Shorter 
Oxford Dictionary (IIfustrative), Volume 2). 
On the other hand, the term ‘upset’, in rela- 
tion to price, means as follows: *stated as 
the lowest sum for which property exposed 
to auction will be sold: named as the sum 
from which bidding may start." (Vide: 
Shorter Oxford Dictionary, (Il[ustrative), 
Vol, 2). Тһе same term means’ according to 
the Concise Oxford Dictionary (ПІ Edn.), 
“lowest selling price of property in auction; 
reserve price” and, according to the Chamber's 
Twentieth Century Dictionary, “the lowest 
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that will be accepted, at which bidding is 
started." From the meanings given above, 
it may be seen that the words, “value” and 
"upset price" are not synonymous, but have 
entirely different meanings. Un fortunately, 
this distinction has not been not Iced, and in 
several cases, the word *'value" has been 
used with reference to upset price. The 
misuse of the word has afforded scope for 
the decree-holders in certain cases to contend 
that the Court must exercise its powers and 
give its own value of the property, meaning 
there by that the Court must fix an upset 
price for the property, and the judgment- 
debtors in certain cases, to contend that the 
Court had no power to fix the upset price 
meaning thereby that the Court had no autho- 
rity to make its estimate of the value of the 
property and include it in the sale proclama- 
tion, 


32. The word, “upset price" means reserve 
price. Auction sales could be of two kinds, 
i.e, without reserve or subject to a reserve 
price, In the olden days in England, puffers 
were employed in order to prevent a sale at 
an undervalue. The common law did not 
approve the engagement of puffers while the 
Courts of equity gave limited recognition to 
the employment of puffers. But, eventually 
by enacting the Sale of Land by Auction Act, 
1867, the system of employing puffers was 
done away with. The following passage 
occurring in Williams on Title (Third Edi- 
tion), at page 101, throws light on the matter: 


“Reserve price: А sale by auction may be 
either ‘withous reserve’ or subject toa 
reserve price; but it must be clearly stated 
in the particulars or the conditions whether 
or not the sale is subject to a reserve price. 
If it is subject to a reserve price, it will 
also be necessary to reserve aright to bid, 
but that is better reserved as a separate 
right. Thecommon law appears to have 
been alittle severe on auctions, and did 
not allow theemployment of a puffer i. e., 
a person to bid in order to prevent a sale 
at an undervalue. Equity, on the other 
hand, allowed’ the employment of one 
puffer unless the sale was expressly stated 
to be without reserve ; but a dispute 
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arising as to the precise rule in equity, the 
Sale of Land by Auction Act, 1867, was 
passed, and the common law rule prevailed 

‚іп all cases. The result is that now the 
particulars or the conditions must state 
whether or Lot the sale is without reserve 
or whether a right to bid is reserved”. 


33. Bearing in mind this distinction between 
the value of a property and the fixation of 
upset or reserve price for a property brought 
for sale in Court-auction, let us examine the 
contention of the petitioners that the second 
proviso to rule(e) contains an express prohi- 
bition on the Court from estimating the value 
of the property and including it as a relevant 
particular in the proclamation of sale. 


34, Inthe objects and reasons given for 
enacting Act CIV of 1976, clause 75, Sub- 
clause (xxvi) relating to the amendment to 
rule 66 of Order 21 reads as follows : 


. “Certain difficulties have been caused on 
account of thé mistake occurring in the 
estimated value of the property as stated 
in the proclamation of sale. Rule 66 is 
being amended to provide that the Court 
should state merely the value estimated by 
the parties and should not  vouch for 
the accuracy of such value". 


We are not taking into aid the statement of 
objects and reasons for construing the words 
found in the second proviso, but are only 
referring to it to set out the back-drop in 
which the amendment was made. In this 
connection, we may refer to the ratio in two 
cases setting out the circumstances in which 
a reference could be made with advantage to 
the statement of objects and reasons appen- 
ded to a Bill. The first is Subramanian v. 
Raman!, where it is stated as follows: 


‘The objects and reasons may or may not 
correspond to the objective which the 
majority of members had in view when 





1. LL. R.(1967) 2 Mad. 177, 195: (1967) 2 


M.L.J. 99: A.LR. 1967 Mad. 232. 


M.b. J.—38 
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they passed it into law. But the statement 
of objects and reasons set out the circums- 
tances prevalent at the time of the intro- 
duction of the Bill, a back-drop that could 
high-light ambiguous expressions in the 
Act." 


The other case is Sale Trustee, Loka Sikshana 
Trust v. Commissioner of Income-tax} 
wherein the following observations of the 
Supreme Court in Anandji Haridas and 
Company (Prt.) Limited v. Engineering 
Mazdoor Sangh?, have been extracted : 


*As a general principle of interpretation 
where the words of a Statute are plain 
precise and unambiguous, the intention o“ 
the Legislature is to be gathered from th- 
language of the statute itself and no 
external evidence such as Parliamentary 
Debates, Reports of the Committees of the 
Legislature or even the statement made by 
the Minister on the introduction of a 
measure or by the framers of the Act is 
admissible to construe those words. Itis 
only where a statute is not exhaustive or 
where its language is ambiguous, uncertain, 
clouded or susceptible of more than one 
meaning or shades of meaning, that 
external evidence as to the evils, if any, 
which the statute was intended to remedy, 
or of the circumstances which led to the 
passing of the statute may be looked into 
for the purpose of ascertaining the object 
which the Legislature had in view in using 
the words in question." 


It is apposite to mention here that before Act 
CIV of 1976 was passed, some ofthe High 
Courts in India, such as the Orissa High 
Court and the Patna High Court, had in- 
corporated a proviso as under to sub-clause 
(e) of sub-rule (2) of rule 66: 


—— — € — n P A —— 
1. (1975) 101 I. T. R. 234 253: 1976 Tax. 
L. R. 1: (1976) 1 S С.С. 254: (1976) 1 S.C.R. 44: 
А Т.В. 1976 S.C. 10. 
2. (1975) 99 I. T. R. 592, 595: 1975 Tax. L. R. 
479: (1975) Lab. I. C. 602 : ALR. 1975 S. C, 946, 
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**Provided that no estimate of the value of 
the property, other than those, if any, 
made by the decree-holder and judgment- 
debtor respectively together with a 
statement that the Court does not vouch for 
the accuracy of either, shall be inserted in 
the sale proclamation.” 

(Italics supplied). — 


Viewed in this background, it may be per- 
ceived that the Legislature only wanted to 
ensure that the Court did not vouch for the 
accuracy of any value of the property entered 
in the sale proclamation, and not that the 
Court should not fix an upset price of reserve 
price at which the auction should commence 
for the sale of the property. 


35. In the course of his arguments, Mr. 
Natarajan invited our attention to the 
pronouncement of the Supreme Court in 
Gajadhar Prasad v. Bhakta Ratan!, and argued 
that the dictum in that case lends force to 
his contentions. The relevant portion referred 
to by the counsel reads as follows : 


“А review of the authorities as well on the 
amendments to rule 66 (2) (c) make it 
abundantly clear that the Court, when stat- 
ing the estimated value of the property to 
be sold, must not accept merely the ipso- 
dixit of one side. It is certainly not 
necessary for it to state its own estimate. 
if this were required, it may, to be fair, 
necessitate insertion -of something 
like a summary of a judicially consi- 
dered order, giving its grounds, in the 
sale proclamation, which may confuse 
biddars. It may also be quite misleading 
if the Court’s estimate is erroneous. More- 
over, rule 66 (2) (e) requires the Court to 
State only the factsit considers material 
for а purchaser to Judge the value and 
nature of the property himself. Hence, 
the purchaser should be left to Judge the 
value for himself”. 


We donotfind any suppott for the peti- 
tioners’ contention in the decision referred to 
RA 

1. (1973) 2 S. C.J. 570: (1973) 2 S, C. Q. 629: 
A.J.R. 1973 S.C, 2593. 














THE MADRAS LAW JOURNAL REPORTS 


[1981 


above. That was a case where the Court had 
failed to perform its duty under Order 21, 
rule 66 (2) (e) viz., giving the material and 
relevant particulars about the property. Even 
the area of the compound in which the two 
bungalows brought for sale in that case 
were situated, was not mentioned in the sale 
proclamation. There was also no mention 
whether the bungalows which were 
separately valued were to be sold as one 
or two items of property. The sale 
proclamation contained several such irregu- 
larities. Moreover, the executing Court had 
practically accepted, as its own valuation, 
without indicating reasonable grounds for 
its preference, whatever the decree-holders 
had asserted about the value of the property. 
The Court did not even bother to consider 
the. objections raised by the judgment-. 
debtors. It wasin such circumstances, the 
Supreme Court laid down how a Court 
should fulfil its obligation under clause (a) 
of rule 66 (2). The decision does not lay 
down that the Court is debarred from 
making its own estimate of the value of the 
property or fixing the upset price at which 
the property should be sold. 


36. We have already pointed out the 
difference in meaning between the words 
“value” and “upset price or reserve price”, 
What the proviso in question lays down is 
that in a proclamation of sale the estimate 
of the property, as given by either or both 
the parties, should necessarily find a place, 
But, no duty was cast on the Court to enter 
in the sale proclamation its own estimate of 
the value of the property. The reason for 
the Legislature having worded the proviso 
in the manner done is not far off to see. 
The Court making an estimate of the value 
of the property aud entering it ia the 
proclamation of sale would become necessary 
only when an upset price has to be fixed for 
the property. Since the Legislature has now 
made it obligatory that the estimate of the 
value of the property, as given by either or 
both the parties, should necessarily finda . 
place in the proclamation of sale, the need 
for the Court to fix an upset prive may not 
arise in all cases. The procedure indicated 
by P. N. Ramaswami, J., in Yellappa Naidu 
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v Venugopal Naidu’ can be resorted to, i. е., 
the sale will have to commence at the higher 
price givea by the judgment-debtor and, in 
the absence of bidders, the price will have 
to be progressively brought down till it 
reaches the figure given by the decree-holder 
and again raised up, depending upon the 
availability of bidders. If, in spite of such a 
procedure, the sale does not take place for 
want of bidders, then it is open to the Court, 
on the application of the decree-holder, to 
fix as upset price for the property at a rate as 
near as the property .would be worth in the 
estimation of the Court. If, even then, the sale 
does not take place, the decree-holder can 
move the executing Court to reduce the upset 
price. It will be open tothe executing Court 
to reduce the upset price or not, depending 
upon the circumstances of the case, and, if a 
reduction is to be made, to decide the extent 
to which the upset price should be reduced. 
It is only for these reasons, the Legislature 
should have enacted the proviso in two parts, 
the first part relating to the discretionary 
power of the Court to give its own estimate 
of the value of the property in the sale pro- 
clamation and the second part relating to 
the obligation of the Court to include in the 
sale proclamation the estimate, if any, given 
by either or both the parties. Thefirst part 
of the proviso is in the negative and the 
second part, in the affirmative. The signifi- 
cance of the manner of drafting cannot be 
missed. The affirmative is used to givea 
mandate and the negative is used only to 
emphasize that the Court is not under a duty 
to enter its own estimate in the proclamation 
of sale. If it was the intention of the Legis- 
lature that the Court. should, in no circum- 
stances, give its own estimate of the value of 
the property, then the. wording of the first 
part of the proviso would have been entirely 
different. The Legislature would have 
clearly mentioned that the Court was preclu- 
ded from making its own estimate of the 
value of the property and that the procla- 
mation shall not include the estimate, if any, 
made by Court. 


37. In some cases, the Court may feel called 
upon, in the interest of justice, to enterin 








]. (1957) 70 L.W. 815: A, I, R. 1958 Mad, 423. 
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the proclamation of sale its own estimate of 
the value of the property. Take for example, 
a case where the judgment-debtor, for some 
reason, has not given his value ofthe pro- 
perty and only the decree holder has given 
his value and that value is grossly low. The 
proclamation of sale would then contain only 
the value as given by the decree-holder, and 
if the property is brought for sale, the 
bidding at the auction can start only at 
the rate given by the decree-holder and the 
property may be knocked off at the value 
given by the decree-holder or for a slightly 
higher amount. The result will be that the 
property may get sold for a very low price 
and the judgment-debtor would be the loser 
in the bargain. То avoid such a situation, 
the Court can certainly exercise its discretion- 
ary power under the first limb of the proviso 
and give its own estimate of the value of the 
property in the sale proclamation. 


38. When property is sold in Court-auction 
the Court does not merely act as an auc. 
tioneer, but has also а duty to protect the 
interests of the judgment-debtor as well as 
the decree-holder. It is with referenee to this 
peculiar cole, Rule 199 (2) of the Civil Rules 
of Practice has been framed. [he said rule 
is in the following terms : 


“Upset price :—In casesin which the Court 
may consider that the applicant (decree- 
holder) should not be allowed to bid for 
less than a sum to be fixed, it shall be 
competent to the Court to give leave to bid 
at the sale, only on condition that the 
applicant (decreeholder's) bid shall not be 
less than the amount so fixed by the Court, 
which amount shall,as far as practicable 
be determined with reference to the prob- 
able market value of the property, or of 
the lot or lots into which the property is 
divided for sale." 


When the decree-holder seeks leave of Court 
to bid at the auction, the Court may deem 
it necessary to fix the upset price of the 
property with reference to the probable 
market value of the property or the lots into 
which it may be divided for sale. It would 
be strange logic to say that the Court should 
step in to safeguard the interests of the 
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udgment-debtor only in those cases where 
the decreeé-holder seeks leave of Court to bid 
at the auction and at other times, the Court 
need not concern itself with fixing an upset 
price for the property. If such a narrow 
view is taken, then the decree-holder can 
defeat the object underlying the rule by putt- 
ing up a benamidar as the purchaser. Even 
as in the case of judgment-debtor, the Court 
has also to safeguard the right of tbe decree- 
holder by seeing to it that execution 
proceedings do not become abortive for 
want of bidders for purchasing the property 
at the highly boosted up rate given by the 
- judgment-debtor. 


39, Weare therefore of opinion that the 
Court's power to fix an upset price for the 
property, which includes within i$ a right to 
reduce the upset price whenever necessary, 
has not only been available to the Court all 
through, but such a right is an irremovable 
one, and the the said right has пої 
been impinged in the least by the 
second proviso introduced by Act CIV 
of 1976. Of course, as pointed out in 
B. Susila v. Saraswathi Ammal! when the 
Court fixes an upset price, the Court is not 
determining the rights of any of the parties 
before it, and the fixation of the upset price 
is only for facilitating the conduct of the 
gale and, at the same time, safeguarding the 
interests of the judgment-debtor by fixing a 
reserve price. Notwithstanding the fixation 
of the upset price and notwithstanding the 
fact that a bidder has offered an amount 
higher than the upset price it will still be 
open to the judgment-debtor to approach the 
executing Court and adduce proof that the 
property has been sold foralow price on 
account of some material irregularity or 
fraud in the publication or conduct of the 
sale and have the sale set aside. 


40. The reference will stand answered 
accordingly. In the light of our conclusion, 
it follows that the view taken by Sathiadzv, J., 
in Kannaiyan and another у. Chidambaram 








1. (1970)1 M.L. J. 192 :А. I.R. 1970 Mad. 357. 
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Finance Corporation, Chidambaram!, Bathe 
Gounder v. К. R. R. Sharmasubramania Iyer? 
and Kamadhenu Buildings and another v. 
Secretary, Guruvayyur Temple Renovation 
Committee, Kerala?, cannot be held a sustain- 
able one, and therefore, it "will stand 
overruled. The view taken by Ramanujam, J., 
in M. Ramaswami Gounder and others v. 
R. К, Subramania  lyer* and  Nainar 
Sundaram, J, in K. 4. Raju v. N. Siva- 
prakasam and others?, will stand approved. 


41. In the instant case, the Court had 
already fixed the upset price and since no 
bidders were available, it has reduced the 
upset price for lots Тапа II. As we have 
held that the executing Court has the power 
to fix the upset price for sale of property 
and such power will include within it the 
power to reduce the upset price as well, the 
Court below has not committed any error of 
exercising a jurisdiction not vested in it or 
committed any illegality or irregularity in 
the exercise of jurisdiction vested in it, The 
revision will, therefore, stand dismissed, but 
with no order as to costs. 


S. J. Petition dismissed. 








1. C. R. P. No. 2791 of 1979 dated Sth 
January, 1980 (1980) ¥.LN.J. 33. 
is C R. P. No. 1277 of 1977, dated 22ad June. 
3. C.R. P. No. 1127 of 1978 dated 27th July, 


1978. 
4. O.R.P. No. 163 of 1979 dated 12th February, 


1335. C. К, Р. No. 1536 of 1976 dated 31st August, 


i] М/$. SUNDARAM FINANCE LTD, v. STATE OF TAMIL NADU (Padmanabhan, J.) 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


' (Special Original Jurisdiction) 


PRESENT :— S. Padmanabhan, 4, 


M/s. Sundaram Finance Ltd., represented by 
its Secretary and Chief Accountant, Madras-6 
we. Petitioner* 


V. 


The State of Tamil Nadu, represented by the 
Secretary, Department of Labour and 
Employment, Fort St. George, Madras-9 and 
another Respondents. 


(A) Tamil Nadu Shops and Establishments 

Act (XXXVI of 1947) and Notification No. 
1088,, Labour and Employment dated 26th 

December, 1976 — “Shop”? — Definition — 

Sundaram Finance Limited, Madras — Whe- 

ther a shop within the meaning of the notifica- 
fion. 


(B) Statutes —Construction — Doubt to be 
resolyed in favour of the beneficiary. 


If a word or section in a remedial statute is 
capable of two constructions that construc- 
tion should be preferred which advances the 
policy and purpose of the Act and is more 
beneficialto those for whose benefit the Act 
may have been passed. 1f there is any doubt, 
the doubt should be resolved in favour of 
the beneficiary. 


The liberal construction must flow from the 
language used. The Court ought not to 
place an unnatural interpretation on the 
words contained in an enactment. There is 
no presumption that protection of widest 
amplitude must be deemed to have been 
conferred upon those for whose benefit the 
legislation may have been enacted. 


The rule does not militate against the plain 
meaning rule and has no application when 
two constructions are not fairly open and the 
words of the enactment are reasonably 
capable of only one construction, [Para, 2.] 





*w. P. No, 700 of 1978. 
10th Oetober, 1980. 
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Where the main part of the business activity 
of an establishment (petitioner) was the 
rendering of services to its customers by 
advancing moneys to purchase motor vehicles 
on hire purchase, the moneys being advanced 
on the security of the motor vehicles them- 
selves such establishment is a shop within 
the meaning of the Notification No. 1088 
dated 26th December, 1978. It is not 
necessary that the service should be personal 
service rendered in the premises of the 
establishment shop itself. | Para. 10.) 


Cases referred to: — 


Ram Chander v. State, A. Y. R. 1963 Punjab 
148; Public Prosecutor v. Shanmugam Pillai, 
(1960) M. W. N. 265: (1959) 2 Lab. L. J. 802. 


Petition under Article 226 of the Constitu- 
tion of India, praying that in the, circums- 
tances stated ftherein, and in the affidavit 
filed therewith the High Court will be pleased 
to issue a writ of certiorari calling for the 
records relating to the order N5-51-18607- 
102 dated 10th/2ist January, 1978 of the 


2nd respondent herein, viz. The Regional 
Director, Employees State insurance 
Corporation, Madras passed against the 


petitioner herein and quash the same. 


A, Devanathan, for Petitioner. 


D. Krishnan, for the Government Pleader 
and Radha Srinivasan, Additional Central : 
Government Standing Counsel, for Respon- 
dents. 


The Court made the following 


OnbzR.— The question that arises for cone 
sideration in this writ petition is whether th, 
petitioner, M/s. Sundaram Finance Limited- 
Madras, is a ‘shop’ within the meaning of the 
Notification No. 1088, Labour and Employ- 
1976 (herein- 
after referred to as the Notification). 
Mr. Devanathan strenuously contended that 
the word ‘shop’ would not take in establish- 
ments like M/s. Sundaram Finance Limited 
which are purely commercial establishments. 
The learned counsel drew my attention to the 
definition of the word ‘shop’ in the Tamil 
Nadu Shops and Establishments Act, 1947 
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which definition excludes commercial 
establishment from its ambit. He also referred 
to certain dictionaries as regards the 
meaning of the word ‘shop’. 


2. In New India Maritime Agencies Private 
Limited, Madras v. The Government of Tamil 
Nadu and another* Y have had ‘occasion to 
consider the scope and width of the expres- 
sion ‘shop’ as used in the Notification. In 
that case, the question arose whether the 
office of certain steamship agents who acted 
as shipping agents for booking cargo on 
behalf of foreign  steamship companies, 
would fall within the meaning of ‘shop’ as 
found in the Notification. It was contended 
before me that the word 'shop' should be 
understood as a place where goods are 
normally bought and sold. After referring 
to the various decisions on the interpreta- 
tion of welfare legislation it is observed as 
follows : “The following principles emerge 
from the above decisions. (1) In .he con- 
struction of a social legislation the Courts 
ought to give the words or a section in the 
statute a liberal interpretation in order to see 
that the relief contemplated by the statute 
shall not be denied to the class intended to 
be relieved. 


“Ifa word or section in a remedial statute ` 


is capable of two constructions that 
construction should be preferred which 
advances the poiicy end purpose of the Act 
and is more beneficial to those for whose 
benefit the Act may have been pass d. If 
there is any doubt the doubt should be 
resolved in favour of the beneficiary. 


The liberal construction must flow from 
the language used. The Court ought not 
to place an unnatural interpretation on the 
words contained in an enactment. There 
is no presumption that protecrion of widest 
amplitude must be deemed to have been 
conferred upon those for whose benefit the 
legislation may have been enacted, 


The rule does not milltate against the plain 
meaning rule and has no application when 
two censtructious are not fairly open and 
the words of the enactment are reasonably 
capable of only one construction." 
——— 


1. W.P. No. 4077 of 1977. 
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On a reference to the dictionary meaningof 
the word ‘shop’ as found in some of the 
standard dictionaries and two decisions of 
the Kerala High Court it was held that the 
word 'shop' has different shades of meaning 
and that it not only referred toa place where 
goods were sold, but also a place where 
services were rendered. Accordingly, it was 
held that the office of the shipping agents 
іп that case was a shop falling within the 
micshief of the word ‘shop’ in the Notifica- 
tion. 


3. Mr. Devanathan, canvassed the correct- 
ness of the decision in W. P. No, 4077 of 
1977. Thelearned counsel drew my atten- 
tion to the: word ‘shop’ in some of the 
dictionaries. It will be sufficient to refer to 
the meaning given in one dictionary cited by 
Mr. Devanathan to show that the word shop 
has different shades of meaning and is not 
confined to a place where goods are stored 
and sold by retail dealers. In Mitra's Legal 
and Commercial Dictionary the meaning of 
the word ‘shop’ is given thus : 


‘Shop: Shop includes any premises where 
any retail trade or business is carried on 
including the business of a barber or hair- 
dresser, and retail sales by auction, but 
excluding the sale of programmes, 
catalogues and other similar sales at 
theatres. Shop means any premises where 
goods are sold either wholesale or by 
retail or both  whole-sale and by 
retail and includes a laundry, a hair cutting 
saloon and other places where services are 
rendered to customers. The ordinary 
meaning of the word shop is that it isa 
place where goods are stored and sold by 
retail dealers and not a stall or an open 
space.”’ 


4. In Random House Dictionary of the 
English Language, College Edition, page 
1216, the meaning of the word ‘shop’ is given 
as follows: ` 


"Shop (1) a retail store, espa. small one, 
(2) a small store or department in a large 
store selling a specific or select type of 
goods, (3) the workshop of a craftsman 
or artisan, (4) any factory, office or 
business, (5) one’s trade, profession or 
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business as a subject of conversation of 
preoccupation”. 


5. From the above, it is clear that as already 
observed in W. P. No. 4077 of 1977 the 
word shop has different shades of meaning 
and includes even an office or a place of 
business. 


6. Mr. Devanathan cited the decision in 
Ram Chander v. Stat. І ат unable to see 
how the said decision in any way supports 
the learned counsel There the matter arose 
under the Punjab Shops and Commercial 
Establishments Act. The petitioner in that 
case was a salesman of a tea company. The 
company had taken on rent a godown where 
tea was stocked. This depot wasa part so 
to say of the entire business activity of the 
company. Its function was to act as a Store- 
house for the goods and the keeping of 
necessary books for the purpose. The books 
could be written at the depot or by the sales- 
man at home. No sale of goods took place 
atthe depot nor the depot was used in 
connection with a shop. No services were 
rendered to any one or more customers. At 
best the depot was a godown-cum-office and 
the depot-holder was marely an employee of 
the company. In these circumstances, the 
question arose whether the depot was a 
commercial establishment. Head Note B to 
the decision reads as follows: “Опе element 
is common to both the expressions ‘shop’ 
and ‘commercial establishment’, namely, that 
there have to be premises wherein, in the case 
of a commercial establishment any business, 
trade or profession is carried on for profit 
and in the case of a shop where any trade or 
business is carried on or where services are 
rendered to customers. The carrying on 
of trade or business or profession necessarily 
has to have aclose andintimate connection 
with the premises. The other requirement 
is that what should be carried on in those 
premises is trade or business or rendering of 
services to customers in the case of a shop, 
and in the case of a commercial establish- 
ment a trade or business or profession has to 
be carried on for profit. If the element of 
rendering service is eliminated, the remain- 
ing two elements, that is carrying on of 
trade of business are commou both toa 


1. A.LR. 1963 Punjab148. 
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shop as wellas to a commercial establish- 
ment. But a shop according to the definition 
does not include a commercial establishment. 
Therefore, the same premises cannot be at 
at the same time a shop as well as a com- 
mercial establishment’’. Head note (C) reads 
as follows : 


‘‘The word ‘shop’ is to be taken to mean 
a premises where trade or business ls 
carried on in the shape ef buying and 
selling of goods at the spot. It is rather 
axiomatic that in all trades it is the buying 
or selling which is going on in one form or 
the other in praesenti and in future or 
even on speculativs basis. But in a shop 
the buying and selling is at the premises 
or in other words on the spot for cash 
consideration or may be barter, or on 
credit. The significant factor is the 
availability of the goods, there and then 
and so also of services. The crux of the 
definition of the word shop in section 2 
(cxxv)is that the business or trade vis-a-vis 
the shop is the actual buying and selling 
of goods and that must take a place in the 
premises”, 


The Full Bench was concerned with the 
definition of Shop and Commercial Establish- 
ments Acts. The said decision is not appli- 
cable to the facts of this case. 


7. The next case cited by the learned coun- 
sel viz., Public Prosecutor v. Shanmugham 
Pillai!, is also a case/where a Bench of this 
Court was concerned with the meaning of 
the term ‘shop’ to be given under the Madras 
Shops and Establishments Асі. 


8. The other decisions cited by the learned 
coun:el are only for purpose of supporting 
the proposition of law that words which are 
not defined in a statute and which are in 
every day use must be construed in their 
popular sense meaning that sense which 
people conversant with the subject-matter 
with which the statute is dealing would 
attribute to it. Noexception can be taken 
to the proposition of law advanced by the 
learned counsel. 

9. The learned counsel then drew my atten- 
tion toa circular dated 25th August, 1977 
issued by the Dy. Administrative Officer 


ey, „„„„„„—„—„—„„ 
1. (1960) M. W. N. 265 : (1959) 2 L. L.J. 802. 
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(OB & M & DESK), Employees’ State 
Insurance Corporation, New Delhi to all 
Regional Directors. Іа that circular certain 
guidelines have been given to decide the 
nature of the establishments which would be 
covered by the word shop. In that circular 
it is stated : “Shop may be understood to 
mean any premises where goods are sold 
either by retail or wholesale or where sale of 
servicesto customers takes place and includes 
any Office, store room, godown, or 
warehouse whether in the same premises or 
elsewhere used in connection with such trade 
or business of sale of goods or services. The 
expression shop should not include: (1) 
Hotels, restaurants, departmental canteens/ 
stores exclusively meant for the benefit of 
the employees, clubs. (2) Educational institu- 
tions, hospitals and dispensaries, doctor's 
clinicincluding X-ray clinics and pathological 
laboratories, office of the auditors and 
solicitors-chartered accountants, firm of 
engineers and architects rendering technical 
advice. (3) Banks, stock and share 
exchanges, insurance companies, brokers 
dealing with shares, debentures etc., firms 
doing money lending business. (4) Chambers 
of Commerce and Industries’. According 
to the learned counsel, the petitioner’s con- 
cern is a financial institution and therefore 
the authorities did not intend that institu- 
tions like the petitioner would be covered 
by the word ‘shop’ in the Notification. 
As against this Miss Radha Srinivasan, 
the learned counsel for the respondents 
drew my attention to another circular No. 
P-11/ 21st April, 1979 Ins. Desk-I dated 
3rd December, 1979 wherein the attention of 
the Regional Directors have been drawn to 
the fact of the Kerala High Court judgment 
in Kerala State Financial Enterprises Ltd. v. 
E. S. I. Corporation, This circular has been 
issued in variation of the circular dated 25th 
August, 1977 which was very heavily relied 
upon by Mr. Devanathan to show that firms 
doing money lending business were not inten- 
ded by the department to be covered by the 
Act. Inthe circumstances, I do not think 
that a reference to the circulars can be of any 
help in deciding the question. 


10. Admittedly, the petitioner renders 
service to its customers by advancing monies 
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to purchase motor vehicles on hire-purchase. 
The moneys are advanced on the security of - 
the motor vehicles themselves. The learned 
counsel was nof in a position to dispute the 
fact that rendering of such services form the 
main part of business activity of the peti- 
tioner. However, the learned counsel urged 
that the services that are rendered by an 
establishment shop to fall within the mis- 
chief of the word 'shop' must be personal 
services rendered ia the premises of the 
establishmené shop itself. The learned coun- 
sel was not in a position to convince me with 
any binding authority that such services 
should be personal services rendered on the 
spot. The learaed counsel then advanced an 
argument that no services are rendered by 
the petitioner in its premises. The service 
of lending moneys on hire-purchase accor- 
ding to the counsel is done by its canvassing 
agents outside the premises. However, after 
a discussion on the modus operandi adopted 
by the petitioner in advancing loans on hire- 
purchase and after being confronted with 
the position that those canvassing agents had 
only authority to canvass business for the 
petitioner and had no power in themselves 
to advaace moneys, the learned counsel did 
not pursue the argument further. 


11, The question whether the Kerala State 
Financial Enterprises Limited, a public 
Sector undertaking, is a shop came up for 
consideration in M. F. A No. 434 of 1978 
before the Kerala High Court. Kadar, J., 
speaking for the Bench observed as follows : 


“It has come out in the evidence of P. W. 1 
that the applicant (Kerala State Financial 
Enterprises Limited) is conducting chitties 
and they are also advancing money to 
its customers to purchase articles on 
hire-purchase agreements. The evidence 
on record clearly establishes that the 
applicant is conducting business and: is 
rendering service to its customers for 
remuneration and that this is a shop 
coming within the notification issued 
under section 1 (5) of the Act "ру the 
Government of Kerala”. 


I] STATE OF TAMIL NADU у. SENTHILNATHAN GHETTIAR 


12. I therefore do not find any grounds to 
re-consider the decision rendered by me in 
(New India Martine Agencies (Private) 
Limited, Madras v. The Government of 
Tamil Nadu, represented by the Secretary, 
Department of Labour and Employment, 
Madras and. another, On the facts of this 
case, I have no hesitation in holding that 
the petitioner’s establishment falls within 
the meaning of the word ‘shop’ in the 
Notification. 


13. In the result, the writ petition fails and 
is dismissed. There will be no order as to 
costs. 


R. S. Petition dismissed, 





IN THE HIGH COURT OF JUDI- 


CATURE AT MADRAS 
PRESENT :— Ratnam, J. 


Nadu by Collector at 
Petitioners* 


State of Tamil 
Tiruchirapaili and another 


V. 


С. T. Senthilnathan Chettiar ... Respondent. 


Tamil Nadu Land Reforms (Fixation of Ceil- 
ing on Land) Act (LVIII of 1961) and Act 
(XVII of 1970)—Proceedings ^ initiated 
under the earlier Act regarding declaration of 
surplus lands—Proceeding pending — Coming 
into force of the latter Act —Land Tribunal 
could proceed to determine surplus on the 
basis of the principal Act only. 


Originally in computing the ceiling under the 
provisions of the Tamil Nadu Act ТУШ of 
1961 in relation to the lands held by the res- 
pordent and his wife, it was held that the 





1. W.P. No 4077 of 1977. 


"С, R. F. No. 2706 of 1977. 15th April, 1980. 


M. L. J.—39 
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respondent and his wife were entitled 
to hold and remain in possession of 
only 40 standard acres. Aggrieved by this 
adjudication, the respondent preferred an 
appealto the Land Tribunal. The Land 
Tribunal set aside the order and remitted the 
matter for a consideration of the validity of 
certain alienations and also to ascertain 
whether the alienations would or would not 
be hit by section 22 of the Tamil Nadu Land 
Reforms (Fixation of Ceiling on Land) Act. 
Thereafter the Authorised Officer held that 
the  alienations to the extent of 22.81 
Standard acres were valid and after 
making provision for stridhana holdings the 
excess was declared surplus. There was an 
appeal against that order in which it was 
contended that the provision of Act XVII 
of 1970 was applicable and not Act, LVIII 
of 1961. Again there was an order by which 
the Authorised Officer was directed to find 
out whether Act ХУН of 1970 will apply or 
not. The Authorised Officer held that the 
provisions of Act LVIII of 196] only will 
apply and directed the landholder to specify 
the land for the purpose of surrender as being 
in excess of the ceiling area. There was an 
appeal to the Land Tribunal which took the 
view that only Act XVII of 1970 was applica- 
able and no questioa of surplus would arise. 
On revision to the High Court. 


Held, that it was obvious froma reference 
to the facts that even before Tamil Nadu 
Act XVII of 1970 had come into force and 
even af the time when the Act came into 
force, proceedings initiated already under Act 
LVIII of 1961 were pendiug consequently. 
the Land Tribunal in the instant case could 
proceed to determine the surplus only on the 
basis of the principal Act УШ of 1961 
without reference to Tamil Nadu Act XVII 
of 1970. Section 3 (1) and (2) of the provi- 
sions of Tamil Nadu Act XVII of 1970 
makes it absolutely clear that the object of 
the Act is for reducing the ceiling area to 15 
Standard acres but the reduced ceiling is to 
be given effect to from 15th February, 1970 
and therefore the provision is made that 
even when the ceiling of any person is decided 
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with referencé to the provisions of the 
principal Act LVIII of 1961 under section. 
3 (1) of the Act XVII of 1970, still, because 
of the effect of section 3 (2) of thelatter Act, 
such person can hold land after 15th February, 
1970 enly subject to the reduced ceiling 
limit prescribed by Act ХУП of 1970. 

' Para. 2.) 


The order of the Land Tribunal was set aside 
and that of the Authorised Officer restored. 


Cases referred to : — 


Minor Jayachandran vw. The Authorised 
Officer, (1975) 2 M. L.J. (N. В.С.) 17; 
T. M. Abdui Gani v. The State of Tamil 
Nadu, (1975) 1 M. L. J. 67. 


Petition under section 83 of Act LVIII of 1961 
read with section 115 of Act V of 1908 pray- 
ing the High Court to revise the order of the 
Court of the Land Tribunal (Principal Subor- 
dinate Judge and "Vacation Judge) Thiru- 
chirapalli dated 2nd June, 1977 and made in 
LT. CMA/. No. 3 of 1977 (MRI 14Р 166 KLI 
58-61, dated 14th December, 1976, Autho- 
rised Officer (Land Reforms), Tiruchirapalli. 


The Additional Government Pleader, for 
Petitioners. 


K. N. Balasubramanian 


and T. Dhanya 
Kumar, for Respondent. 


The Court made the following 


ORDER.—In this civil revision petition at the 
instance of theState of Tamil Nadu represen- 
ted by the Collector of Tiruchirapalli and ano- 
ther, the only question that arises for decision 
is whether the provisions of the Tamil Nadu 
Act LVIII of 1961 or the Tamil Nadu Act XVII 
of 1970 will beapplicable to the respondent 
The facts lie within a short compass and 
there has been no dispute by either pariy 
about the same. Originally, in computing 
the ceiling under the provisions of the Tamil 
Nadu Act LVIII of 1961 in relation to the lands 
held by the respondent and his wife, it was 
held that the respondent and his wife were in 
possession of 51.325 standard acres, while 
they were entitled to hold and remain in 
possession of only 40 standard acres. 
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Aggrieved by this adjudication, the respon- 
dent preferred LT. CMA No. 148 of 1968 to 
the Land Tribunal (Principal Subordinate 
Judge), Tiruchirapalli. The Land Tribunal set 
aside the order and remitted the matter for a 
consideration of the validity of certain aliena 
tions and also to ascertain whether the 
alienations would or would not be hit by 
section 22 of the Tamil Nadu Land Reforms 
(Fixation of Ceiling on Land) Act. 


Thereafter, by his order dated 27th June, 1973, 
the Authorised Officer heid that the aliena- 
tions to the extent of 22.281 standard acres 
are valid and making provision for Stridhana 


- holdings in an extent of 10 standard acres 


for the wife of the respondent the excess 
lands were declared in an extent of 19.044 
standard acres (51.325 minus 22.281 plus-10 
standard acres). That order was again the 
subject-matter of another appeal in 
LT. CMA. No. 62 of 1974 wherein the 
respondent contended that the originally 
permitted holding of 40 standard acres could 
not be disturbed and reduced to 32.281 
standard acres and that the provisions of 
Tamil Nadu Act XVII of 1970 would be 
applicable and not those of Tamil Nadu 
Act LVIII of 1961. Again on 5th January, 
1976, there was a remit order by which the 
Authorised Officer was directed to find out 
whether Act XVII of 1970 will apply or not, 
especially in view of the decisions of this 
Court in Minor Jayachandran by guardian and 
mother Deiyanai Ammal v. The Authorised 
Officer Land Reforms Tiruchirapalli', The 
Authorised Officer (Land Reforms) Tiru- 
chirapalli, thereafter held that the decision 
referred to above did not apply -to the facts 
of the present case as proceedings in the 
instant case had already been taken under 
the principal Act LVIII of 1961 and con- 
sequently, sectien 3 (1) of Act XVII of 1970 
which provided for the continuance of pro- 
ceedings already taken would apply and not 
the provisions of Act XVII of 1970 as 
claimed by the respondent. In the result, 
the Authorised Officer directed the respon- 
dent to specify 19.044 standard acres for 
purposes of surrender as being іп 








1. (1975) 2 M. L. J. (S. №.) 17. 
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excess Of the ceiling area. Aggrieved by 
this order, the respondent herein preferred 
an appeal in LT. CMA. No. 3 of 1977 before 
the Land Tribunal (Principal Subordinate 
_Judge) Tiruchirapalli. The Land Tribunal 
took the view that the notice issued by the 
Authorised Officer marked as Exhibit A-1 
indicated that action had been taken against 
the respondent only under Act XVII of 1970 
and therefore, having initiated proceedings 
under Act XVII of 1970 on 5th October, 
1974, it was not open to the Authorised 
Officer to go back on it and to initiate pro- 
ceedings under Act LVIII of 1961. Conse- 
quently the Land Tribunal held that in view 
of the applicability of the provisions of Act 
ХУП of 1970, no question of surplus would 
arise and therefore, directed the dropping 
of further proceedings. 


2. While the learned counsel for the peti- 
tioner contends that the proceedings in the 
present case must be governed by the provi- 
sions of Act LVIII of 1961, the learned 
counsel for the respondent contends that 
having regard to ihe issue of a notice by the 
second petitioner to the respondent on 15th 
‘October, 1974 under Act XVII of 1970, it is 
no longer open to the petitioner to go back 
on it aod apply the provisions of Act LVIII 
of 1961. According to the provisions of 
Act ТУШ of 1961 the ceiling area in the 
case of every person and in the case of every 
family consisting of not more than five 
members is 10 standard acres. Even after the 
implementation of the provisions of that 
Act, it was found that there was considerable 
disparity in ownership of agricultural lands 
leading toa concentration of such lands in 
the hands of certain persons and it was there- 
fore thought to reduce such disperity by 
resorting to further agrarian reforms and 
with a view to achieve that the ceiling was 
reduced from 30 síandard acres to 14 
standard acres and this was effected by 
Tamil Nadu Act XVII of 1970 which came 
into force on 15th February, 1970 and the 
notified date under that Act was 2nd 
October, 1970. It is necessary in order to 
appreciate the contentions raised to refer 
. to section 3 of Tamil Nadu Act XVII of 1970 
which is really in the nature ofa saving 
provision. That section reads thus: 
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* Saving :— (1) Subject to the provisions of 
sub-sectlon (2) any action taken (includ- 
ing any order made, notification issued, 
decision or direction given, proceeding 
taken, liability or penalty incurred and 
punishment awarded) under the provisions 
of the Principal Act before the date of 
publication of this Act in the Fort 
St. George Gazette, may be continued or 
enforced after the said date in accordance 
with the provisions of the principal Act 
as if this Act had not been passed. 


(2) Nothing in sub-section (2) shall be 
deemed to entitle any person whether or 
not such person is a party to any proceed- 
ing mentioned in sub-section (1), to hold 
after the 15th day of February, 1970, land 
in excess of the ceiling area under the 
Principal Act as modified by section 2 and 
the provisions of the Principal Act as 
modified by section 2 shall, after the said 
date, apply to such person." 


The plain meaning of section 3.0? the Tamil 
Nadu Act XVII of 1970 is that all sections 
and proceedings taken before the date of 
publication of Act XVIII of 1970 in the 
Gazette (which was on 23rd June, 1970) 
should be continued and proceeded with after 
23rd June, 1970 in accordance with the provi- 
sions of Tamil Nadu Act LVIII of 1961, as if 
the provisions of Act XVII of 1970 had not 
been passed. The continuance of the pro- 
ceedings thus permitted under section 3 (1), 
however was made subject to the further 
restriction indicated under sub-section (2) to 
the effect that such continuance should not 
enable a person to escape the consequences 
of the reduction of the ceiling affected by. 
Act XVII of 1970 which permitted the hold- 
ing of only 15 standard acres after 15th 
February, 1970. Therefore, while under Act 
LVIII of 1961, the ceiling limit was 30 
standard acres, it was reduced under the 
Reduction of Ceiling on Land Act, 1970, 
Act ХУП of 1970, to 15 standard acres and 
therefore, itis that section 3 (2) provided that 
though the proceedings taken under the 
provisions of the Act LVIII of 1961 before 
the date of publication of the Act in the 
Gazette viz, 23rd June, 1970 may be continu- 
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ed or enforced in accordance with the pro- 
visions of Act LVIII of 1961, yet, such 
continuance or enforcement would not per- 
mit the holding of an area in ex.ess of 15 
standard acres after 15th February, 1970. 
That is why sub-section (2) of section 3 
made it clear that on and after 15th 
February, 1970, the mere continuance of 
proceedings initiated prior to 23rd June, 
1960 under the provisions of the Tamil Nadu 
Act LVIII of 1961 would not enable a 
person to hold after 1970 Jands in excess of 
15 standard acres. This Court had occasion 
in T. M. Abdul Gani v. State of Tamil Nadu 
represented by the Collector of Thanjavur 
and others} to examine the scope of section 3 
(1) and (2) of Tamil Nadu Act XVII of 1970. 
It is pointed out by Ismail, J. as he then was 
that 


‘‘Sub-section (1) of section 3 of the Tamil 
Nadu Act XVII of 1970, which 1 have 
extracted, clearly shows that apy action 
taken prior to the coming into force of 
the Tamil Nadu Act XVII of 1970 will 
continue and will take effect under the 
provisions of the Principal Act, as if that 
Act had not been amended by the Tamil 
Nadu Act XVII of 1970. Consequently, 
in this case, since the Authorised Officer 
has passed orders under section 10 (5) of 
the Principal Act prior to the coming into 
force of the Tamil Nadu Act XVII of 
1970, «nd at the time when that Act came 
into force, the appeal preferred by the 
petitioner to the Land Tribunal was pend. 
ing, the Land Tribunal could determine 
the surplus only on the basis of the pri- 
ncipal Act LVIII of 1961 without reference 
at the Tamil Nadu Act XVII of 1970 " 


This decision had also been confirmed on 
appeal in W. A. No. 181 of 1974 by a Bench 
consisting of Veeraswamy, CJ., and Justice 
Natarajan on 10th July 1975. The question 
wbich has now to be decided is whether in 
the present case proceedings have been 
initiated under Act LVIII of 1961 already 
which could be continued or whether they 
were initiated only after the provisions of 
Tamil Nadu Act XVII of 1970 had come into 
force. It is obvious from а reference to the 
facts that even before Tamil Nadu Act XVII 





1, (1975) 1 M. L, J, 67, 
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of 1970 had come into force and even at the 
time when that Act came into force, proceed- 
ings initiated already under Act LVIII of 1961 
were pending and consequently, the Land 
Tribunal in the instant case could proceed 
to determine the surplus only on the basis 
of the principal Act LVIII of 1961 without 
reference to Tamil Nadu Act XVII of 1970 
The reliance placed by the Land Tribunal on 
Exhibit А-1 does not indicate that the pro- 
ceedings were initiated for the first time 
only under Act XVII of 1970. A reading of 
section 3 (1) and (2) of the provisions of 
of Tamil Nadu Act XVII of 1970 makes it 
absolutely clear that the object of that Act 
is to reduce the ceiling area to 15 standard 
acres but the reduced ceiling is to be given 
effect to from 15th February, 1970 and 
therefore, the provision is made that even 
when the ceiling of any person is decided 
with reference to the provisions of the Prin- 
cipal Act LVIII of 1961 under section 3 (1) 
of the Act XVII of 1970, still because of the 
effect of section 3 (2) of the latter Act, such 
person can hold land after 15th February, 
1970 only subject to the reduced ceiling limit 
prescribed by Act ХҮІІ of 1970. A careful 
perusal of Exhibit A-1 would indicate that it 
is only for (he purpose of fixing the reduced 
ceiling that the notice had been issued and 
not as if no prior proceedings whatever under 
Act LVIII of 1961 had been taken at all. The 
reliance, therefore, upon this notice by the 
Land Tribunal to hold that proceedings had 
been initiated as against the respondent only 
pursuant to the provisions of Act XVII of 
1970 cannot therefore be supported. The Land 
Tribunal, therefore, ought to have applied 
section 3 (1) of the Tamil Nadu Ac: XVII of 
1970 to the instant case. The order of the 
Land Tribunal is, therefore, set aside and 
that of the Authorised Officer restored. The 
civil revision petitionis allowed. There will, 
however, be no order as to costs. | 





R. S. 


VE sae 


Petition allowed. 


I] T. N. ELECTRICITY BOARD у. T. N. E, B. AGCGOUNTS & EXECUTIVE STAFF UNION (Ismail, С.) 


IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


(Special Original Jurisdiction.) 


PnEsENT;—M M Ismail, CJ. and M. А, Satha 
Sayeed, J. 


The Tamil Nadu Electricity Board represented 
by its Secretary, Madras Appellant* 


y. 


Tamil Nadu Electricity Board Accounts and 
Executive Staff Union by its General 
Secretary .. Respondent. 


Constitution of India (1950), Article 226 — 
Employees Union — Grant of recognition by 
employer — Recognition granted in respect of 
ministerial staff excluding peons, bill-collec- 
tors and store-keepers — Subsequently union 
enrolling members from peons, bill-collectors 
and store-keepers also— Union explaining that 
it represents and bargains only for ministerial 
staff excluding peons, Dill-collectors and 
store-keepers — Explanation not accepted by 
employer — Order of derecognition — Order 
challenged by Union under Article 226 — 
Writ of certiorari issued — Appeal by 
employer dismissed, ; 


The respondent was accorded recognition by 
the appellant and paragraph 3 of the order 
tated as follows : 


“The Tamil Nadu  Hlectrici.y Board 
accepts the recommendation of the 
Commissioner of Labour, Madras dnd 
hereby accords recognition under the Code 
‘of Discipline in Industry to the Tamil 
Nadu Electricity Board Accounts Subordi- 
nates Union, Coimbatore (Reg No. ?422) 
in respect of the ministerial staff excluding 
peons, bill collectors and store-keepers", 


Subsequently the Uaion started enrolling 
members from peons, bill-collectors and store. 


“w, A. No. 501 of 1980. 





22nd September, 1580. 


309 


keepers also. In view of this, the appeliant 
proposed to de-recognise the union as haviug 


'violated the condition of the recognition. 


The union pointed ou: that though it had 
changed its name and changed its coverage 
in the sense of extension of membership, it 
had not changed its representative capacity 
and as a bargaining agent, was still continu- 
ing to represent and bargain only for the 
ministerial staff ^ excluding peons, bill- 
collectors and store-keepers. Notwithstand- 
ing this explanation of the union, the appel- 
lant de-recognised the union. Араіпѕі 
these proceedings the union filed a writ 
petition which was allowed and the appellant 
filed the present writ appeal. 


The appellant contended that the recognition 
granted was not under any statute and that 
the Code of Discipline in Industry was itself 


not statutory. 


· Held; it was not in dispute that the grant of 


recognition conferred a status on a body like 
the respondent union to represent the workers 
in a particular category, with reference to 
their service conditions, with the manage- 
ment ; in other words, it becomes a bargain- 
ing agent on behalf of the group of workers 
with reference to which it was recognised. 
Withdrawal ofthat status of recognition 
would certainly bring about adverse conse- 
quences ona body like the respondent-union, 
and with reference to such adverse conse- 
quences, even in respect of an order of with- 
drawal like the one made by the appellant, 
if it was illegal or was in violation of the 
principles of natural justice, certainly a body 
like the respondent-union could approach 
the High Court under Article 226 of the 
Constituticn of India. [Para. 7.] 


In this case, from the correspondence that 
passed between the parties it was clear that 
the respondent-union did not claim any right 
to represent peons, bill-collectors and store- 
keepers, but continued to represent only the 
ministerial staff and though it claimed a 
right to extend the coverage in the sense of 
extension of member;hip, it stcod by the 
earlier order of recognition confirming its 
representative capacity or bargaining power 
only in respect of the ministeria] staff. If 
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So, there was no violation of the conditions 
of recognition. The withdrawal of recogni- 
tion was made on an erroneous basis that 
tnere had been a violation of the conditions 
of recognition, since the respondent took up 
the stand that its capacity under the recogni- 
tion as a body to represent only the ministe- 
rial staff remained unchanged. 

[Para. 8.] 


Cases referred to :— 


A. C. Mukherjee v. Union of India, (1972) 2 
Lab. L. J. 297; M. A. David v. K. S. E. Board, 
(1973) 2 Lab. L. J. 466. 


Appeal under Clause 15 of the Letters 
Patent against the Order of Mr. Justice 
Mohan, dated lith August, 1980 and 
made in theexercise of the Special Original 
Jurisdiction of the High Court in Writ 
Petition No. 5742 of 1979 presented under 
Article 226 of the Constitution of India to 
issue a writ of certiorari calling for the 
records pertaining to the impugned order of 
the Tamil Nadu Electricity Board bearing 
B. P. Ms. No. 269, dated 24th November, 
1979 and to quash the said Order. 


M. R. Narayanaswamy, for P. V. Marthandan, 
S. K Marthandan and 5. Pandurang 1m, for 
Appellant. 


The Judgment of the Court was delivered by 


Ismail CJ. :—' This is an appeal against the 
order of Mohan, J., dated 11th August, 1980, 
allowing W. P. No. 5742 of 1979 filed by 
the respondent herein. 


2. The respondent accorded recognition to 
the appellant by its proceedings No. 1238 
dated 30th July, 1969. Paragraph 3 of this 
order states as follows: A 


“The Tamil Nadu Etectricity Board 
accepts the recommendation of the 
Commissioner of Labour, Madras, and 
hereby accords recognition under the Code 
of Discipline in Industry to the Tamil 
Nadu Blectricity Board Accounts Subordi- 
nates Union, Coimbatore (Reg No. 2472) 
in respect of the ministerial staff excluding 
peons, bill-collectors and store-keepers 
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3. Subsequently, the Union, namely, the 
respondent herein, started enrolling members 
from peons, bill-collectors and store-keepers 
also. In view of this the appellant proposed 
to de-recognise union as having violated the 
condition of the recognition. The respon- 
dent-uaion pointed out that, though it had 
changed its name and changed its coverage in 
the sense of extension of membership, it had 
not changed its representative capacity and 
as a bargaining agent, was still continuing to 
represent and bargain only for the ministe- 
rial staff excluding peons, bill. collectors and 
store-keepers. Notwithstanding this explana- 
tion of the respondent-union, the appellant, 
byits proceedings dated 24th November, 
1979, de-recognised the union. It was against 
these proceedíngs the writ petition in question 
was filed praying for the issue of a writ of 
certiorari. The learned Judge having allowed 
the writ petition, the present writ appeal has 
been filed by the Board. 


г 


4. Two submissions were made Бу 
Mr. M.R. Narayanaswami, the learned 
counsel for the appellant. One was that the 
writ petition itself was not maintainable, 
because therecognition was not granted under 
any statute and, secondly, that the Code of 
Discipline in Industry referred to in para- 
graph 3 of the proceedings of the Board, 
dated 30th July, 1969, were themselves not 
statutory. 1а support of these contentions, 
the learned counsel! relied on two decisions. 
One was of the Calcutta High Court in 
А. C. Mukherjee and others v. Union of India 
and others! and the other was of the Kerala 
High Court in M. A. David v. К. S. E, Board.? 
In the former decision, paragraph 15 of the 
judgment states : 


"The other point raised on behalf of the 
appellants almost goes by admission. The 
Code of Discipline is not a statutory rule 
and violation of the said Code is not with- 
in the jurisdiction of Article 226 of the 
Constitution It has been couceded by 
Mr.-Dutta appearing for the appellant”. 





1. (1972) 2L L.J. 
2. (1973) 2 L. L, 3, 
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Thus the point was not decided in the judg-. 


ment, as the learned Judges themselves state 
that the matter went by admission. 


5. As far as the second decision is concerned, 
that was a case of de-recognition made with- 
out giving any notice. The contention that 
was raised there was that there had been a 
violation of the principles of natural justice, 
inasmuch as no notice was given before the 
recognition was withdrawn. In that case the 
Kerala High Court referred to the judgment 
of the Calcutta High Court to which we have 
already drawn atrention, and pointed out 
that the facts in that case were almost simi- 
lar to those in the case before them. Having 


said so, the learned Judges proceeded to 
observe: 


"It is not claimed that there is any statu? 
tory rule or at least an agreement between 
the Board and the union that the recogni- 
tion once granted will not be withdrawn 
without giving an opportunity to the union 
to be heard. We hasten to add that, if 
there is only an agreement, then Article 226 
may not be available, unless, probably, it 
can be construed that the said agreement 
is part of the conditions of service as contem- 
plated by Article 309 of the Constitution. 
In a case like this, where there is no statu- 
tory rule or even an agreement, the union 
cannot insist that it should be heard before 
the recognition is withdrawn. It must be 
remembered that what the Board has done 
in this case was to lay down a policy as to 
how industrial peace could be achieved, 
which unions should be considered as 
representative of particular categories of 
employees and which unions should be 
allowed to resort to collective bargaining 
on behalf of the said workers. It must also 
be remembered that these arrangements 
made under Exhibit P-9 are only for three 
years. lt is quite possible that, after three 
years,if circumstances change, and the 
representation of the workers in particular 
unions also change, the Board might change 
their decision and recognise some other 
unions, which are then found to be more 
representative of the categories of Workers, 
and in that re-arrangement the appellant- 
union might also be recognised for the 
particular type of workers it represerits. 


“In the absence of any statutory rule or at 
least an agreement, the appellant-union 
cannot insist that it should be heard before 
the recognition is withdrawn. We, there- 
fore, confirm the decision of the single 
Judge and dismiss the appeal. However, 
we do not pass any order regarding costs." 


6. For more than one reason, we ate 
unable to follow the above judgment. That 
was also a case of de-recognition of the 
Kerala State Electricity Board Executive 
Workers’ Union by the Kerala State Electri- 
city Board, With reference to such a union 
we are unable to see any justification for a 
reference to Article 309 of the Constitution 
of India at all. Secondly in that case, as the 
judgment itself points out, what the Board 
had decided was to lay down a policy as to 
how industrial peace could be achieved, which 
union should be considered as representative 
of particular categories of employees and 
which unions should be allowed to resort to 
collective bargaining on behalf of the said 
workers. That is not the position in the 
present case. Recognition was granted by 
the appellant to the respondent union on the 
latter's application expressly for recognition, 
and therefore the circumstances are not the 
same. Thirdly, in the case before the Kerala 
High Court, as the judgment itself points 
out, the arrangements made by the Kerala 
State Electricity Board under Exhibit P-9, 
were only for three years, while no such 
restriction is present in the case on hand. 
For all these reasons we are unable to hold 
that the decision of the Kerala High Court 
has any application to the present case. On 
the other hand, if it is to be held that, unless 
there isa statutory provision dealing with 
recognitioa, it is not possible for a person 
like the respondent to approach the Court 
under Article 226 of the Constitution, in 
the event. of de-recognition, either on the 
ground of violation of the principles of 
natural justice or on the ground of respect- 
fully disagree with the view of the Kerala 
High Court, for the reasons which we shall 
presently indicate. 


7. Admittedly there is no statutory provi- 
sion in this case dealing with the question 
of recogüition or de.recoguition. Equally 
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admittedly the Code of Discipline in Industry 
is not statutory. Notwithstanding this, it 
is conceded by the learned counsel for the 
appellant that the Code of Discipline in 
Industry does contemplate recognition and 
that it was only under that Code recognition 
was applied for and granted. 16 is not 
disputed that the grant of recognition confers 
a status on a body like the respondent-union 
to represent the workers in a particular 
category, with reference ta their service con- 
ditions, with the Management; in other 
words, it becomes a bargaining agent on 
behalf of the group of workers with reference 
to which it was recognised. Withdrawal of 
that statues or recognition will certaialy 
bring about adveise consequences, on a body 
like the respondent-union, and, with reference 
to such adverse consequences, even an order 
of withdrawal like the one made by the 
appellant if it is iliegal or is in violation of 
principles of natural justice, certainly a body 
like the respondent-union can approach this 
Court under Article 226 of the Constitution 
of India. -Therefore we reject the conten- 
tion of the learned counsel for the appellant 
that the writ pstition was not maiutainable. 


8. As far as the second point is . concerned? 
as we already pointen out, recognition was 
withdrawn only on the ground that the con- 
dition of re-ecognition had been violated. 
We have already extracted paragraph 3 of 


the proceedings of the Board granting - 


recognition, and that does not say anything 
about coverage in the sense of membership ; 
it merely refers to the union being recognised 
їп respect of the ministerial staff, excluding 
peons, bill-collectors and store-keepers. In 
this case, from the correspondence that 
passed between the parties it is clear that the 
respondent-union did not claim any right to 
represent peons, bill-collectors and store- 
keepers, but continued to represent only the 
ministerial staff and, though it claimed it 
might extend the coverage in the sense of 
membership, it stood by the earlier order 
of recognition confining its representative 
capacity or bargaining power only in respect 
of the ministerial staff. If so, there is no 
violation of the conditions of recognition. 

As a matter of fact, the impugaed order of 
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the Board does not even refer to the stand 
of the respondent-union, thaf, notwith- 
standing the enlargement of membership, it 
continued to have the status and capacity to 
represent only the ministerial staff. 


9. Under these circumstances, we are of 
the opinion that the withdrawal of recogni- 
tion was inade on an erroneous basis tha: 
there had been a violation of the conditions 
of recognition, since the respondent took up 
the stand that its capacity uader the recogni- 
tion as bodya to represent only the 
ministerial staff remained uncharged. Hence 
the writ appeal fails and is dismissed. 


S. J. Appeal dismissed. 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


Present: —V. Balasubrahmanyan, J. 


Wazirunnissa Begam .. Petitioner* 
y. 
S. Mohamed Haneef Respondents. 


Co-owner— Co-owner owning a fractional 
Share in property filing suit for ejectment — 
Other co-sharers not added as parties to the 
suit—Defendant claiming to be purchaser of 
the rest of the property— uit whether main- 
tainable. 


Held: that in this case the remedy of the 
petitioner would have been, not in a suit for 
ejectment, but in a suit for partition as 
against the respondent. The fact that the 
respoadent had not proved his claim of having 
purchased the rest of the shares in the suit 
land does not therefore lead to a different 
result. The weakness in the petitioner's suit 
was that as a co owner of only a quarter 





"С, R. P. No. 745 of 1979. Sth September, 1980. 


1] WA@IRUNNISSA BEGAM y. M@HAMED 
Share in the suit property she yet sought to 
evict the respondent Ё, от the property as a 
. whole, without the other sharers being asso- 
ciated, along with her, in her action. This 
cannot be done. [Para. 10., 


Cases referred to :— 


Sri Ram Pasricha v. Jagannath, (1977) К.С.Ј. 
494 : (1776) 4 S. C. C. 184: (1977) 1 S.C.R. 
395: A.L.R, 1976 S. C, 2335; Vasudevan v. 
Ramachandran, (1980) 1 M. L.J. 534. 


Petition under section 115 of Act V of 1908 
praying the High Court to revise the Decree 
of the Court of Small Causes (4th Judge), 
Madras, dated 14th September, 1978 and 
passed in Eject Suit No. 274 of 1975. 


K. Kumaraswami, for Petitioner. 
A. A. S. Mustafa, for Respondent. 
. The Court made the following 


O«sDER.— This civil revision petition has 
been brought before this Court by one 
Wazirunnissa Begum from a decree passed 
by the Court of Small Causes, Madras dis- 
missinga suit in ejectment filed by her 
against one Mohammed Haneef The claim 
of the petitioner, Wazirunnissa Begum, in the 
suit was that she was the owner of an item of 
vacant land bearing door No. 7; Yahya Ali 
First Srteet, Vellala Teynampet, Madras and 
that she had let it out to the respondent on 
a monthly rent of Rs. 25. She had issued a 
notice on 10th May, 1975, terminating the 
. tenancy with effect from ЗО May, 1975. 
Following the refusal by the respondent to 
- vacate the land, she had instituted the suit 
in cjectment. 


2. The respondent resisted the suit on the 
Score that the petitioner was not the full or 
exclusive owner of the suit land, but she held 
only a fractional share therein, the remaining 
shares being owned by the petitioner’s rela- 
tions. The respondent further claimed that 
barring the interest of the pecitioner in the 
suit land, he himself had purchased the rest 
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of the interest in the property from the other 
sharers. He accordingly contended that the 
petitioner was not entitled to file a suit in 
ejectment against him, all on her own, in the 
absence of the other co-sharers before the 
Court, and without adding them as parties to 
the suit. 


3. The major question which figured at the 
trial of the suit was whether the petitioner 
by. herself alone was entitled to maintain the 
suit in ejectment. At the trial, the petitioner 
relied on the lease agreement between her and 
the respondent and the counter-foils of rent 
receipts which she had issued to the respon- 
dent for receipt of rent, so as to prove that 
the respondent was a tenant under her and 
under no one else, and she was entitled to sue 
him on that basis. 


4. On the side of the respondent, however, 
reliance was placed on a partition decree, a 
certified copy of which was marked in evi». 
dence at the trial, The partition suit had been 
filed long prior to the present suit in eject- 
ment. The petitioner, Waziruanissa Begum, 
was one of the parties to that suit, and the 
decree passed in that suit covered, among 
other items, the suit land bearing No. 7, 
Yahya Ali First Street, Vellala Teynampet, 
Madras. Under he terms of the partition 
decree, the petitioner was d:clared to be 
entitled only to an one-fourth share in the 
suit land, and the other shares were declared 
to belong to three other parties to the suit. 
Relying on this partition decree, the respon- 
dent sought to make good his plea that the 
suit filed by the petitioner seeking to eject 
him from the entire suit land did nop lie. 
Thetrial Court accepted this plea as well- 
founded, and dismissed the suit on that 
score. 


S. In this revision filed by Wazirunnisa 
Begum, her learned counsel, Mr. К. Kumara- 
swamy, urged that the trial Court had procee- 
ded on a misconception about the legal posi- 
tión ofa co-owner of property. He sub- 
mitted that a co-owner is the absolute owner 
ofthe entirety of the property, aad not 
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merely of a fractional share therein. Не 
relied on a decision of the Supreme Court in 
Sri Ram Pasricha v, Jagannath!, He drew 
my attention to the following passage in the 
judgment of the Supreme Court: 


“We are of opinion that a co-owner is as 
much an owner of the entire property as 
any sole owner of a property is". 


The following observations ia the same judg- 
ment were also referred to as being to the 
same effect: 


*Jurisprudentially, it is not correct to say 
that a co-owner of a property is not its 
owner. Не owns every part of the compo- 
site property along with others and it can- 
not be said that he is only a part-owner ог 
a fractional owner of the property." 


6. Mr. Mustafa, learned counsel for the res- 
pondent, however, urged that the decision of 
the Supreme Court would apply only to cases 
of joint or co-ownership of property, strictly 
во called, and it cannot be applied to the 
present case, Learned counsel pointed out, 
by way of distinction, that what we have in 
the present case is an item of property belong- 
ing to Mahomedan co-heirs. The position of 
co-veirs under the Mahomedan law, accord- 
ing to learned couasel, was not that of joint 
owners of the property devolving on them, 
but that of tenants-in-common. Learned 
counselsaid that whereas  co-owners have 
unity of title in the property jointly owned 
by them, there is no such unified title to be 
found in a tenancy-in-common. ‘Every one of 
the tenants-in-common, he urged, has а 
Separate and distinct title of his own with 
reference to his aliquot share in the property. 
Learned counsel accordingly submitted that 
the petitioner Wazirunnissa Begum could not 
have designed either to induct t^e respondent 
into the suit l:nd or to eject him from it as 
a whole, acting all on her own In any case, 
he urged, the suit was not maintiinable when 
the other tenants-in-common did not figure 
either as co-plaintiffs or as defendants before 
the Court. 
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T. HE think it may not be necessary to ро into 
the marks of dis inction which Mr. Mustaffa 
drew between Muslim co-heirs and other kinds 
of joint owners of property. For the decision 
in the present case can be rested, more easily, 
on the decree for partition covering the suit 
land. Under the terms of the decree, the 
Court had clearly defined and distiaguished 
the share of the petitioner Wazirunnissa 
Begum from those of the other sharers. In 
the face of this decree, the petitioner’s rights 
as well as remedies over the suit land can 
hardly ever be in doubt. They are strictly 
limited to, and cannot transcend, her quarter 
share in the property. In the very judgment 
of the Supreme-Court cited by the learned 
counsel for the petitioner in Sri Ram 
Pasricha v. Jagannath, while the Supreme 
Court observed that a co-owner owns every 
part of the composite property along with 
others ang he cannot be mistaken to be only a 
part owner or fractional owner thereof, they 
took care to point out, at the same time, (hat : 


“Тһе position: will change......... when 
partition takes place." 


8. The decree for partition in tbe present 
case must, therefore, put the lid on farther 
discussion, and the petitioner must be held 
uot entitled to sue for the rsspondent's eject- 
ment whea she was not the absolute or exclu - 
sive owner of the suit land, and when the 
other individuals entitled to the other defined 
shares in the Jand had not joined her in the 
action. 


У. Mr. Kumaraswamy in the course of his 
arguments, referred to a recent decision of 
mine, reported in Vasudeyan vw. Rama- 
chandran?, That case, however, was 
different. It arose under the relative provi- 
sions of tue Tamil Nadu Buildings (Lease 
aud Rent Control) Act, 1960. The question 
inthat case was whether a co-owner ofa 
building can file a petition before the Rent 
Controller for evicting the tenant from the 
premises without the written authorization 
or consent of the other co-owners. For the 
tenant in that case it was urged that section 
10 (8) applied to suzh an eviction petition, I 
T a ———MÓ 
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held that the provision quoted applied 
Strictly only to ad agent acting for the 
landlord, and that one co-owner could by 
no means be regarded as an agent of the 
other co-owners. I further held, relying on a 
Special enlarged, definition of tbe term 
“landlord” occurring in the Rent Созго] 
Act, £o hold that a co-owner was entitled to 
evict the tenant, acting on his own and with- 
out joining the other co-owners as joint peti- 
tioners. The decisien clearly turned -on the 
Rent Control Act, and it has no bearing on 
the question at issue in the present cass, 


10. Learned ceunsel for the petitioner then 
submitte. that although the respondent had 
pleaded that he had purchased the rest of 
the shares in the suit land from the dther 
sharers, he did not mark in evidence any 
sale deeds at the trial or furnish any other 
proof of the conveyance. I must point out 
at once that if such proof had been filed 
bsfere the Court, the position would have 
Quite changed for the petitioner herself. For, 
in that event, the remedy for the petitioner 
would have lain, not in a suit for ejectment, 
butin a suit for partition as against the 
respondent, The fact that the respondent 
had not proved his claim of having purchas- 
ed the rest of the shares in the suit land does 
not therefore lead to a different result. Аз 
I had earlier pointed out, the weakness in 
the petitioner's suit was that as owner of 
only a quarter share in the suit property she 
yet sought to evict the respondent from the 
property as a whole without the other 
sharers being associated, along with her, 
in. her action. 


11. For all the reasons stated above, lagree 
With tne decision of the Court below that 
the suit was пот entertainable as framed. 
The civil revision petition is accordingly 
dismissed. In the peculiar cirumstances of 
the case, however, there will be no order as 
to costs. 


R, S. 


Petition dismissed, 


315 


IN IHE HIGH COURT OF JUDIs 
CATURE АТ MADRAS, 


PRESENT :—S. Nainar Sundaram, J. 


Ahamed "m 


Y. 


Appellant? 


Rukmaniammal and others 
Respondents, 


Civil Frecedure Code (V of 1908), Order 21, 
rule 100 — Joint endorsement by parties that 
dispute about title may be agitated and 
adjudicated in a regular suit — Petition dis- 
missed in view of endorsement —Onrder not one 
against the plaintiff, 


If there has been a reservation with regard to 
the right claimed and agitated and such right 
or claims are not given up by the party oz 
rejected by the Court then the order that 
terminates such proceedings though worded 
as one of dismissal, would not amount to an 
order against the Party. The procedure 
under rule 100 of Order 21 of the Code of 
Civil Procedure, is only optional and the 
applicant can always withdraw his applica- 
tion, making appropriate reservation to resort 
to remedy under the general law of filing a 
title suit. In the present Suit, there was no 
investigation into or satisfaction reached by 
the Court that the plaintiff’s claim was 
futile and was liable to be rejected. In the 
present case, the order of dismissal was the 
result of a joint endorsement. Both the 
parties consciously agreed to have the matter 
agitated and adjudicated in a regular suit. 
There was no abandonment of rights or claim 
and the joint endorsement clearly reveals the 
intention of the party to pursue further the 
rights claimed. (Para. 5.] 


Case referred to :— 
Cannanore Bank Lid. v. Madhavi, (1941) 2 


M. L. J. 956: 1, L. R. (1942) Mad. 336: 54 
L. W. 671: A. I. R. 1942 Mad. 41. 
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Appeal against the decree dated 25th August 
1977 of the Court of the Subordinate Judge. 
Tiruchirapalli, in Appeal Suit No. 101 of 1977, 
preferred against the decree of the Court of 
the District Munsif of Tiruchirapalli, in 
Original Suit No. 1484 of 1974. 


K. Chandran 
Appellant. 


and 5. Ravindran, for 


S. Srinivasan, for Respondent. 
The Court delivered the following 


JubpGMENT.--The first defendant in О. S. 
No. 1484 of 1974 on the file of the District 
Munsif of Tiruchirapalli is the appellant 
and the second respondent is the second 
defendant in that suit. It is unneces- 
sary to refer to the facts which have 
given rise to {the litigation in detail. 
The plaintiff wanted a declaration of her 
title and recovery of possession from the 
first defendant on the basis of a deed dated 
19th July, 1954, the original of which has 
been marked as Exhibit B-1. That deed was 
executed by the plaintiff Thandavaraya Pillai. 
The very same Thandavaraya Pillai under 
Exhibit B-9, dated 24th September, 1766, 
conveyed the property to the first defendant. 
Т һете was a proceeding for eviction institu- 
ted by the first deiendant against 1 handava- 
raya Pillai before the Rent Controller, 
Tiruchirapalli and pursuant to the order 
obtained therein possession has been obtained 
by the first defendant. However, the plain- 
tiff took proceedings under Order 21, rules 
100 and 101 of the Code of Civil Procedure. 
The said proceedings terminated on a joint 
endorsement. I will have occasion to refer to 
it subsequently. while dealing witn the second 
point mooted out for consideration. 


2. The first Court dismissed the suit of the 
plaintiff. However on appeal the plaintiff 
succeeded, Hence the second appeal by the 
first defendant. . Two. questions have beer 
formulated for consideration at the time o 
admission of this second appeal ano 
they run as follows ; 
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“i. Опа true construction of Exhibit 
B-1, whether the plaintiff gets any title to 
the property ; and 


2. Whether the suitis barred by limita- 
tion”. 


3. Ihave been taken through the recitals in 
Exhibit B-1. The very preface to the deed 
characterises it as settlement. There is no 
ambiguity that the ultimate beneficiary is the 
plaintiff. From a reading of the deed, it is 
not possible to spell out that the settlor 
Thandavaraya Pillai reserved any right for 
himself. Underthe deed the settlor has 
completely divested himself of all his interest 
to and in favour of the beneficiary only.. If 
this is so, the said Thandavaraya 
Pillai was not competent to execute 
Exhibit B-6 in favour of the first 
defendant. What was contended by the first 
defendant in the Courts below was that the 
recitals in the deed indicate that there was no 
intention on the part of the settlor to transfer 
any right in praesenti, but the intention was 
to transfer the rights only atter the life- 
time of Thandavaraya Pillai. No such con- 
struction is possible in view of th: express 
recitals in the deed. Rightly the lower 
appellate Court held that the plaintiff has 
got title to the suit property on the basis of 
Exhibit E-1. 


4, Coming to the second question as to 
whether the suit filed by the plaintiff is 
barred by limitation it will depend upon the 
construction of the order that came to be 
passed in the proceeding under Order 21, · 
rules 100 and 101 of the Code of «ivil Pro- 
cedure. The certified copy of the concerned 


‘petition and the orders passed thereon have 


been marked as Exhibit A-2 in the case. 
There was a joint endorsement made by the 
parties on 4th March, 1968, which reads as 
follows : 


“Since both parties to the dispute feel that 
there is a bona fide dispute about title they 
agree to have the matter agitated and 
adjudicated in a regular suit to be filed by 
the petitioner. Hence this application is 
E ite and may be dismissed without 
costs". 


^ mms — — — —— — É—(— 
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On the basis of the eaid joint endorsement, 
the following order was passed on the same 
day i. e., 4th March, 1968: 


** A joint endorsement is made and recorded. 
Petition is dismissed. No costs." 


5. Mr. К. Chandramouli Jearned counsel for 
the appellant, would state that the said 


order passed would come within the mischief . 


of the expressions “‘against whom an order 
is made" occurring in rule 103 of Order 21 
of the Code of Civil Procedure, and the suit 
not having been filed within one year from 
the date of the said order is barred by limita- 
tion. The question is as to whether the 
order passed as per Exhibit A-2 on the joint 
endorsement would amount to an order 
against the plaintiff. The learned counsel 
would refer to the dictum of the Full Bench 
of this Court in Cannanore Bunk Ltd. v. 
Madhavi!, where the Full Bench dealt with 
a case arising under Order 21, rule 63 of the 
Code of Civ] Procedure, in which the claim 
petition objecting to an attachment was 
simplv “not pressed and dismissed" anda 
subsequent suit for declaration was filed. 
The Full Bench points out that. where the 
claimant says to the Court that he does not 
press the petition and consents toan order 
of dismissal, itis an adverse order. At the 
game time, the Full Beach points out that if 
the person objecting to the attachment does 
not ask for hs claim to be investigated and 
the order on the petition is merely that it be 
recorded, i¢ cannot be said that this is an 
order “against” him. Again the Full Bench 
points out that if the petitioner had in fact 
asked to be allowed to withdraw the peti- 
tion and the Court had acquiesced in 
the course, it might very well be 
. that the order would not be adverse order 
within the meaning of the rule. Towards the 
end of the judgment, the Full Bench urther 
observes as follows: 


“If the petition is a petition which falls 
within rule 58 and the petitioner has not 
sought permission to withdraw it without 
prejudice to his rights it is obviously an 
order which is against him". 
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If there has been a reservation with regard to 
the right claimed and agitated and such rights 
or claims are not given up by the party or 
rejected by the Court then the order that 
terminates such proceedings though worded 
as one of dismissal, would not amount to an 
order against the party. The observations 
of the Full Bench support this view of mine. 
The procedure under rule 100 of Order 21 of 
the Code of Civil Procedure, is only optional 
and the applicant can always withdraw his 
application, making appropriate reservation 
to resort to the remedy under the general law 
of filing a title suit. This is what has 
happened in the present suit. There was no 
investigation into or satisfaction reached by 
the Court that the claim was futile and was 
liable to be rejected. In the present case 
the order of dismissal is the result of a joint 
endorsement. Both the parties consciously 
agreed to have the matter agitated and 
adjudicated in a regular suit. There was no 
abandonment of rights or claims and the 
joint endorsement clearly reveals the inten- 
tion of the party to pursue further the rights 
claimed. In the said circumstances, it is not 
possible to apply the final ratio of the Full 
Bench referred to above to the facts of the 
present case and hold that the order passed 
on 4th March, 1968, is an order against the 
plaintiff and hence she must file the suit 
under Order 21, rule 103 of the Code of Civil 
Procedure, within one year from the date of 
the order. Rightly this point has been found 
against the first defendant by the lower appel- . 
late Court, 


6. For all the above reasons the second 
appeal fails and the same is dismissed. But 
there will be no order as to costs. 


R.S. Appeal dismissed, 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS, 


PRESENT: — 
K. M. Abdul Jabbar 


G. Ramanujam, J. 


Appellant* 


У, 
Jndo Singapore Traders (P.) Ltd., represented 


by Managing Director, Mohammad Abdullah 
and another Respondents. 


. Civil Procedure Code (ў of 1908), section 13 


4 


(b) — Decree obtained in High Court of 
Singapore -- Leave to defend not given to 
defendant — Decision of Court not rendered 
on merits — Judgment not conclusive, 


The uniform view of all the High Courts in 
India is that a decree passed by a Court 
under the summary procedure after refusing 
leave to defend sought by the defendant is 
not a judgment on merits, The decision of 
the singapore High Court in the instant case 
cannot be taken to be a judgment on merits 
as contemplated by section 13 (5) of the Code 
of Civil Procedure, and, therefore, it cannot 
be taken to be conclusive. [Para. 7.) 


Cases referred to: 


Isidore Fernando v. Thommai Antoni Michael 
Fernando, (1933) 38 L. W. 232: A. I. R. 1933 
Mad. 544; O. P. Verma v. Lala Gehrilal, 
A. I. R. 1962 Rajasthan 231; Rama. 
carandas — Radhavallabh v. Bhagwandas 
Dwarkadas, (1965) 2S C. J. 810: (1965) 2 
S.C.R 186: А I R. 1965 S, С, 1144. 


Appeal against the order of the District Court 

of East Thanjavur at Nagapattinam dated 

27th December, 1976 and made in E. P. No. 9 

of 1976 in S. No. 2598 of 1975 on the file of 
he Singapore Higb Court. 


К. Ramamurthy, for Appellant. 


F. Sridharan and С. Masilamani, for Respon- 
dents. 
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The Court made the following 


Order. — The second defendant in suit No. 
2598 of 1975 on the file of the High Court 
of Republic of Singapore against whom 
E. P. No. 9of 1976 has been filed on tke 
file of the District Court, Bast Thanjavur at 
Nagapattinam is the appellant herein. 


2. Thefirst respondent herein obtained a 
decree for a sum of 30,000 dollars against the 
appellant herein and the second re-pondent 
ip Suit No 2598 ef 1975 on the file of the 
High Court of Republic of Singapore on 20th 
October, 1975. Тһе suit claim was based on 
an arrangement contained in a deed dated 3rd 
Feb uary, 1975. The first respondent- 
decree-holder filed E. P. No. 9 of 1976 on the 
file of the District Court, East Thanjavur at 
Nagapattinam, for recovery of Rs. 1,09,840 
by attachment and sale of the immoveable 
properties mentioned in the list attached to 
The second respon- 
dent herein, who was the first respondent in 
the execution petition before the Court below 
remained ex parte. The second defendant, 
who was the second respondent in the execu- 
tion petition alone resisted the said execution 
petition on the following grounds:— 


(1) that the decree is псё one passed on 
merits; 


(2) that the proceedings in which the 
judgment and decree were obtained were 
epposed to natural justice; 


(3) that the certificate of non-satisfaction 
by the decree-holder is defective and inade- 
quate; 


(4) That there is no reciprocal arrange- 
ment under which Singapore decree can be 
executed in India; 


(5) that the exchange value is not cor- 
rectly stated; and 


(6) that the decree sought to be executed 
is not one passed by the Judge of the High 
Court of Singapore, but one by the Deputy 
Registrar of that Court. 


All the said grounds of objection have been 
considered by the Court below and have been 
overruled. After — overrulling all the 
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` Objections, the lower Court allowed the exe- 
cution by attachment and sale of the 
immovable property to proceed.. In this 
appeal the learned  ceunsel for the 
appellant does not challenge the 
findinge of the Court below with reference to 
all the objections except objection No. 1. 
Therefore, i$ is unnecessary to go into the 
correctness or otherwise of the findings 
rendered by the Court below with reference 
0 сһе other grounds apart from ground 
о. 1. 


3. As already stated in ground No. 1 the 
appellant has contsnded that the deeree is 
not one passed on merits and, therefore, 
it cannot betaken to be conclusive under sec- 
tion 13 (5) of the Code of Civil Procedure, and, 
therefore, the decree isin executable by the 
lower Court. According to section 13 of 
the Code of Civil Procedure, a foreign judg- 
ment shall be conclusive as to any matter 
thereby directly adjudicated upon between 
the same parties or between parties under 
whom they or any of them claim litigating 
under the same title except among other 
things where it has not been given on the 
merits of the case. According to the lear- 
ned counsel for the appellant as soon as 
summons were served ia the suit, the first 
and second defendants, the appellant and 
the second respondent herein, appeared by 
counsel and affidavits were filed on behalf 
of both the defendants for leave to defend. 
But as the leave £o defend sought for by the 
defendants was not given and the Court 
passed a decree straightway, it was contended 
by the appellant before the Court below 
that the decision reudered in the suit by the 
Singapore High Court was not on merits and, 
therefore, the judgment cannot be taken to 
be conclusive under section 13 (b) ofthe 
Code of Civil Procedure to sustain the 
execution petition filed by the decree-holder. 


4. The first respondent, however, contended 
before the Court below that the judgment of 
the Singapore High Court was rend:red after 
the respondents entered appearance through 
their counsel in pursuaace of the summons 
and filed their affidavits as evidenced 
by Exhibits B-l to B-5 and, therefore, the 
decision of the Singapore High Court should 
be taken to be a judgment on merits. The 
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Court below has held that as the judgment 
of the Singapore High Court was not ап 
ex parte judgment, but a judgment rendered 
after the defeadaut: appeared before the 
Court through their counsel and putting 
their defence in the form of affidavits while 
seeking leave to defend, the judgment should 
be taken to be one on merits so as to be 
conclusive under section 13 (b) of the Code 
of Civil Procedure. The view taken by the 
Court below has been challenged in this 
appeal filed by the second defendant. 


5. Іа Isidore Fernando ч Thommai Antoni 
Michael Fernando!, on almost similar facts 
this Court held that an ex parte decree under 
the summary procedure of the Court of 
Ceylon was not a judgment on merits within 
the meaning of section 13 (5) of the Code of 
Civil Procedure. In that case a suit was 
filed on a promissory note for asum Rs. 1,300 


in the District Court of Colombo under 
the summary procedure (Chapter 52, 
Ceylon Ordinance No. 2 of 188?) The 


defendant did not appear to obtain leave 
to defend, in time, and so an 
ex parte decree was passed. He then appeared 
and asked for the matter to be re-opened a d 
for leave to defend the suit. The Coury 
noted as follows : 


“Defence unsatisfactory. 


Leave to defend will be granted on defen 
dant giving security іа Rs. 1,399 on ОР 
before the 12th January, 1925." 


As the security was not furnished by the 
defendant, a decree came to be passed for the 
amount claimed in the suit. Later, a suit 
was filed on the said foreiga judgment before 
the Sub-Court, Tuticorin under section 13 of 
the Code of Civil Procedure, as the defen- 
dant was then living at Tuticorin. The suit 
was resisted inter alia on the ground that the 
foreign decree relied upon in the plaint is not 
a decree on the merits, and therefore, the 
suit is not maiatainable. The lower appellate 
Court, however, took a different view. When 
the matter came to this Court, this Court 
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after dealing with the suits filed under the decisions on the point, the Division Bench 


summary precedure expressed the view as 
ollows : 


“Not a single decision has been quoted ` 


before me in which an ex parte decree 
obtained under the summary procedure 
has been held to be one on the merits, 
whereas an ex parte decree obtained on the 
regular procedure under section 704 of the 
Ordinance has been held by the decision of 
the Full Bench to be not one on the 
merits.” 


Ultimately the Court held that an ex parte 
decree obtained under the summary procedure 
of the Court of Ceylon is not one on merits 
and that it is not a judgment as is required 
under section 13 of the Code of Civil Proce- 
dure and that a suit based onsuch an ex parte 
decree does not satisfy the conditions of 
section 13 (b) of the Code. Im this case a 
distinction was made between a judgment 
which was required to dispose of a case 
finally, according to the usual procedure and 
a decree to be passed in accordance with 
clauses (a), (b), (c) of sub-rule (2) of Order 37 
` and considerable significance was laid on the 
fact that sub-rule (2) does not speak of a 


judgment as defined under section 2 (9) of 


the Code of Civil Procedure. 


6. This decision has been relied on and 
followed by a Division Bench of the Rajas- 
than High Court in O. P. Verma v. Lala 
Gehrilal and another!, In that case a decree 
had been obtained on the basis ofa negotiable 
. instrament under the summary procedure 
provided in Order 37 of the Code of Civil 
Procedure after the defendant appeared 
through his counsel and his prayer for leave 
to defend had been rejected from a Court in 
the State of Bikaner, which isa native State 
and, as such, it isa foreign Court for the 
purpose of section 13 of the Code. The ques- 
tion arose as to whether the said decree was 
one on merits and as such conclusive under 
section 13. After considering the question 
in an elaborate detail, if I may say so with 
respect, after referring to all the relevan: 
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observed as follows:— 

“From a review of the case-law made 
above, we are clearly of opinion that in 
order that a judgment of a foreign court 
may successfully pass the test of having 
been given on the merits, such a judgment 
must not have been given either asa 
matter of penalty or as a matter of mere 
form based on special or summary proce- 
dure inasmuch as such a trial does not 
offer any real or substantial opportunity 
to the defendant to contest the suit asa 
matter of right as he receives it under a 
regular procedure. This is, however, not 
to say that anes parte judgment per se 
may not be a judgment on the merits. It 
may very well be. 1 is not the presence 
of the absence of the defendant which can 
really condition the quality of a judgment 
as to its having been given on the merits 
or not. What really matters is whether the 
procedure according 'o which the suit has 
been decreed requires the Court to deter- 
mine the truth or falsity of the contentions 
raised or Which may be raised. It seems 
tous that whereit isso required unless 
the Court applies its mind to the conten- 
tions raised on either side, there cannot 
but be a judgment on merits. Where the 
procedure, however, does not so require 
and a decree can be entered in favour of 
plaintiff merely because the defendant has 
failed to appear aad the judgment is given 
in default, or where he has failed to apply 
for leave to defend, or where he has 
applied for leave to defend and such leave 
is refused, then we are disposed to hold 
the view that such a judgment cannot be 
held to have been given on the merits with- 
in the meaning of section 13 (b), Civil 
Procedure Code”. 


According to the learned Judges, a decree 
passed in a suit brought under the provi- 
sions of Order 37, Civil Procedure Code, 
without going into the merits of the defence 
either because the defendant  fail:d to 
appear or because he was not given leave to 
defend, cannot be held to be a judgment on 
the merits of the case. Referring to the 
Madras case cited above, the learned Judges 
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observed that the facts of the Madras ease 
were somewhat parallel to the case before 
them and that the Madras judgment gives 
due significance to the special provisions 
dealing with the summary procedure under 
` Order 37. 


7. The learned counsel for the respondents, 
however, relied on a decision of the Supreme 
Court іп Ramkarandas Radh.vasallabh v. 
Bhugwandas Dwarkadas! in support of his 
submission that since the Court has to 
consider theclaim of the defendant for leave 
to detend even in a suit instituted under the 
summary procedure laid down in Order 37 
and the Court has gota discretion to grant 
or not to grant leave to defend having 
regard to the defence taken, the 
passed by the Court after rejecting the 
defendants’ application for leave to defend 
should he taken to be a judgment on merits. 
However, itis not possible for me to take 
that decision as one laying down that a 
decree passed under the summary procedure 
laid down in Order 37 after rejecting the 
application for leave to defend should be 
taken to be a judzment on merits. Apart 
from the fact that the case before the 
Supreme Court did not relate to the actual 
question that has arisen for consideration 
here the said judgment cannot also be taken 
to throw any light on that question. Almost 
all the High Courts have taken a uniform 
view that a decree passed by a Court under 
the summary procedure after refusing leave to 
defend sought for by the defendant is not a 
judgment on merits. Asa matter of fact, 
no decision of any court has been cited 
‘before me by the learned counsel for the Ist 
respondent taking a contrary view. Having 
regard to the preponderance of judicial 
opinion, with which 1 respectfully agree, 
Ihold that the decision of the Singapore 
High Court ia Suit No. 2598 of 1975 cannot 
: |be taken to be a judgment on merits as con- 
Civi Pro by s ction 43 (b) of the Code of 








Civil Procedure and, therefore, it cannot 

be taken to be conclusive. 

ates 
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8. In the result, the appellant succeeds and 
the appeal is allowed and the judgment of 
the Singapore High Court in the said suit 
so far it relates to the appellant cannot be 
executed in India. As the second respondent 
herein, who was the first defendant in the 
suit and the first respondent in the execution 
petition has not challenged the lower court's 
order passed in execution, that order so far 
as he is conceraed has become final aad 
therefore, the order passed by the executing 
Court as against him will have to stand. 
There will, however, be no order as to costs. 
The first respondeat is at libeity to proceed 
with the execution as against the second 
respondent. 


R. S. Appeal allowed. 





IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


PaE3sENI:—T. Sathiadev, J. 


P. S. Mohana Srinivasan .. Appellant* 


Girija we Respondent. 
Hindu Marriage Act (XXV of 1955), sections 
12 (1) (b) and 28 — Petition for annulment of 
marriage by husband alleging wife's pre- 
nuptial pregnencv by some other person— 
Decreed by trial Court but reversed by lower 
appellate Со rt — Miscellaneous Second Appeal 
to High Court — Competency Erroneous 
finding by lower Appellate Court — Onus held 
to be discharged by petitione.. 


Held: —In the light of the authorities the 
Civil Miscellaneous Second Appeal is 
maintainable. It can only be ona substantial 
question of law and the relief if any, that 
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can be granted in the appeal should not 
trauscend the limits provided under section 
100, Civil Procedure Code. [Para. 13. 


Where relief of nuility of marriage is sought 
under section 12 (1) (b) of the Hindu 
Marriage Act the onus is on the petitioners to 
prove about pre-nuptial pregnancy of the 
wife. Hehas to establish about the birth 
of the child and that it was subsequent to 
the marriage and that he had no access 
befo:e the marriage. The ouns must be held 
to be properly discharged in the instant case 
having regard to the testimony of the nurse 
who had spoken about it and filed the 
registers maintained by the Corporation, and 
non-access prior to the marriage of the 
husband not being disputed. 


When legal and acceptable evidence required 
to establish a fact for which the onus is on 


the petitioner has been placed by him, if in 


spite of it, the lower appellate Court held 
that he had not discharged the onus cast 
upon him according to law, such finding 
being erroneous and against law, in the 
instant Civil Miscellaneous Second Appeal, 
the order of the court below has to be set 
aside resulting in the appellant securing the 
relief as prayed for by him. 

[ Para.’ 47.] 
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Appealagainst the order of the Second 
Additional Judge. City Civil Court, Madras 
dated 25th March, 1978 and made in 
€ M. A.No. 120 of 1977 (O. P. No. 478 of 
1973-City Civi IZourt (6th Assistant Judge) 
Madras. 


Vedantham Srinivasan, for Appellant. 


R. S. Venkatachari, for Respondent. 
The Court delivered the following 


JuDGMENT, — The appellant was the petitioner 
in О. Р. No. 478 of 1973 filed before 
VI Assistant City Civil Judge, Madras. Ie 
was a petition filed by him under section 12 
(1) (d) of the Hindu Marriage Act for annul- 
ment of the marriage by a decree of nullity on 
the ground that his wite was'already pregnant 
by some one other than the petitioner »von 
before the marriage. 


2. In the petition he claimed that the 
marriage with Girija, the respondent herein 
took place on 8th February, 1973 at Ambur 


к] 
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and before the marriage, his relations had 
gone to вес her in her father’s house and she 
was a having a slightly prominent abdomen, 
but №16 relations were told that her constitu- 
tion was such and that nothing was wrong 
with her. He had not known her before 
marriage and had no occasion to meet her. 
Betrothal took place on 18th December, 1972 
and after marriage, he was living with her 
im a separate house at Madras for just a 
month and within three months of marriage 
on i2th May, 1973, she complained of pain 
and immediately appellant brought a nurse 
working ia the Cerporation to attend оп 
her and achild was born on that date at 
about 7.20 A. M. Shecked by the birth of the 
baby, he immediately informed her sister, 
and later during the course of the day, the 
respondent along with the child was hanced 
over to her sister at Madras. Hence, he has 
filed the presens petition. 


3. In the counter statement, the allegations 
made above have been refuted amd it is 
claimed that at no point of time, any objec- 
tion was taken regarding the prominence of 
the abdomen and that she was leading a 
happy married life for a skort while at 
Madras, and thereafter the husband and his 
relations teased her for some reason or other 
aud ultimately jewels worth thirty sovereigns 
were snatched away and she was forced to 
leave for her place She did not give birth 
to any child on 12th May, 1973, as she was 
not pregrnant by somebody else and the 
petition is filed only to harass her. 


4. The trial Court, on a consideration of 
the oral evidence as spoken to by the 
appellant as P. W. 1 and of the evidence 
tendered by the nurse as P. W. 2 and of the 
testimony of P. Ws 3and 4, who are his 
close relations and of the sole evidence 
tondered by the elder sister of the respon- 
dent and of Exhibits A-1 to A-7 marked by 
the appellant, came to the conclusion that 
the respondent was pregnant even at the time 
of marriage by some person other tkan the 
appellant, aad bence the marrizge is a nullity 
within the meaning of section 12 (1) (4) of 
Act XXV of 1955. On appeal, the lower 
appellate Court in C. M. A. No, 120 of 1977 
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disagreed with the findings of the trla 
Court and held 


T 
“The petitioner has failed to discharge e 
onus of proef upon him aad under such 
circumstances, he will not be entitled to 
the relief claimed by him". 


5. In this Civil Miscellaneous Second 
appeal filed by the husband, it is claimed 
that the lewer appellate court had not 
properly considered about tke discharge of 
burden of proof and failed to note that 
when respondent had pleaded about abor- 
tion only at the time of evidence and not 
earlier, it necessarily resulta in an admissicn 
on her part that she had become pregoant, 
and about the claim of abortion there being 
no plea raised im the proceedings at any 
earlier stage, and no evidence le: in by her, 
the lower appellate court had misguided 
itself by holding that the appellant had по? 
discharged the onus of proof, which admit- 
tedly rests upon him. 


6. Yet another contention taken is, there 
being no plea raised at any stage of the 
proceedings, except when P. W. No. 1 was 
examined in court, about abortion, the 
lower appellate court erred in law, in cone 
sidering the oral and documentary evidence 
Ist in by the appellant by taking into account 
a factor, which in law, cannot be considered, 
add thereby it had thoroughly misguided it- 
selfin allowing the appeal. Since the reasons 
given by lower appellate court for rejecting 
the official documents maintained by the 
Corporation of Madras are flimsy and are 
based on surmises, the appellant is entitled 
to the relief as prayed for, when he had 
discharged his burden by adducing cogent 
and relevant oral and documentary evidence, 


7. Mr. В. S. Venkatachari, learned counsel 


for the respondent fakes the preliminary 


objection regarding the maintainability of 
the eppeal on the ground that there can be 
no second appeal to this Courtin view of 
what is provided under section 28 of Act 
XXV of 1955 and even if it be maintainable, 
since the restraints found in section 108, 
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Civil Procedure Code would be applicable 
to this appeal,it will not be open to the 
appellant to canvass on questions of fact, and 
further he contends tbat even if there can be 
consideration of the evidence on record to 
find out whether the onus had been 
properly discharged or not, when there are 
apparent contradictions in the evidence of 
P. Ws. No 3 and 4 and when no reliance can 
be placed on Exhibit A-5, A-6 and A-7, there 
is no cause to iaterfere with the findings of 
the lower appellate court particularly ín a 
matrimonial matter in which the future of a 
girl is involved. 


8. On the preliminary objection taken 
regarding maintainability of the Civil Mis- 
cellaneous second appeal, in dealing with 
the scope of section 28 of the Act, in 
Gurbachan Kaur v. Sardar Swaran Singh}, it 
has been held that the words *decrees and 
orders! contained in section 28 of the Hindu 
Marri ge Act, according to their plain and 
natural sense, include not only original 
decrees and orders, but also appellate decrees 
a nd orders. 


9. A division Bench of this Court in 
D: S. Seshadri v. Jayalakshmi? has taken the 
view that section 28 of the Hindu Marriage 
Act, 1955, confers a right of appeal against 
all decrees and orders passed by the Court in 
any proccedings under the Act, and it is not 
necessary that such decrees or orders should 
.atisfy the definition of the term ‘decree’ 
under Civil Procedure Code, and the right of 
appeal should co-exist along with any other 
law of procedure for the time being in force, 
and therefore when an order is made under 
section 12 of the Act, it will be subject to a 
ight of appeal under section 28 of the Act. 


10. In Bai Imiyabehn v. Ambalal Laxmidas? 
an identical view had been taken by holding 
that the right of appeal conferred by the sec- 
tion and the jurisdiction and powers of the 
Court in dealing with the appeal are governed 
by the provisions of the Civil Procedure 
Code, and therefore a right of second appeal 


1. (1 78) all. W. C. 371: A. I R. 1978 All. 235° 

2. (1963) 1 М L.J. 11: I. І.К. (1963) Mad: 
384: 76 L. W. 13: A. I. Б. 1963 Mad. 283. 

3. A. I. R. 1966 Guj. 139. 
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is conferred under section 28, but it is 
limited to the grounds set out in section .00, 
Civil Procedure Code and can be exercised 
only on questions of law and not on questions 
of fact. 


11. Similar isthe view taken in Dhulappa 
Shivarai Molke v. Krishnabai! to the effect 
that the decisions made under the Act, shall 
be appealable in like manner as the decrees of 
the Court in civil suits, aud they shall be 
appealable in like manner as orders in sui:s 
or other original proceedings. Not only an 
appeal can be preferred under section 28 of 
Act XX of 1955 read with section 96, Civil 
Procedure Code, but it will also extend to 
the right of presenting a further appeal 
against the decree passed on appeal under 
section 28 of the Act read with section 100, 
Civil Procedure Code on any of the grounds 
mentioned in the latter. 


12. Yet another decision placed is the one 
reported in Valliammal Ammal y Periasami 
Udayar? wherein it was held that the decision 
rendered under section 12 of the Act should 
be deemed to be a decree and an appeal 
would lie to the District Court and in turn a 
second appeal would lie to the High Court. 


13 In the light of what has been held above 
in these decisions this appealis maintainable, 
and the preliminary objection taken by the 
learned counsel for the respondent therefore 
fails. 


14. The next point taken by him is that is 
dealing with an appeal of this nature, thi, 
court has no jurisdiction to re-assess th 
evidence and come to a different conclusion 
though it may think that evidence ought to 
be appreciated differently or that some part 
of the testimony ought not to be believed 
and for this proposition, he relies upon the 
decision of a Division Bench of this Court 
in Subbarama Reddiar v. Saraswathi Ammal’? 
There can be no dispute over this aspect 
because, even while dealing with the main- 
tainability of this appeal, in the decisions 
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2. (1959) 2 M.L.J. 157: 1. L. В. (1959) Mad. 968: 
2 L. W. 53:A.LR. 1959 Mad. 510. 
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above referred to, it has been clearly held 
that an appeal preferred under section 28 of 
the Act, has to be necessarily read with 
section 100, ~ivil Procedure Code, wherein 
only on a substantial question of law, an 
appeal can be entertained. Therefore, relief, 
if any, thatcan be granted in this appeal, 
should not transgress the limits provided 
under section 1-0 Civil Procedure Coae. 


15, The substantial question of law that 
was framed at the time of admission of this 
appeal is to the tollowing etfect : 


** Whether the conclusion ef the appellate 
Court is justified on the evidence oB 
record”. 


16. Both the counsel said that this cannot 
be a substantial question of law and there- 
fore there is need for considering whether 
any substantial question ef law arises for 
consideration or not. 


17. Mr. Vedantham Srinivasan, learned 
counsel for the appellant pleaded that the 
substantial question of law involved in this 
Civil Miscellaneous second appeal is : 


*Whether onus is properly discharged, 
according to law and whether the lower 
appellate Court had properly unaerstood 
ot what should be the nature of evidence 
that is required under law to be adduced 
for discharging the onus which rests on 
the petitioner, in a petition filed under 
section 12 (1) (4) of Act XXV of 1955”? 


18. To find out whether the lower appellate 
Court had properly understood what 1s consi- 
dered as *onus to be discharged by the appel- 
lant’ which aspect ls the substantial question 
ot law that had arisen for consideration 1n this 
civil miscellaneous second appeal, initially 
it will be necessary to look into what has 
been taken into account by the lower 
appellate Court and how exactly it has 
approached this essential point, while dispos- 
ing of the civil miscellaneous appeal. It came 
to the conclusion : 


f 


“Tam only inclined *o say that the peti 
tioner has failed to discharge the onus o 
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proof upon him and under such ciroum- 
stances, he will not be called to tho 
relief claimed by шга.” 


19. This coaclusion makes it quite clear 
that the appeal was allowed on the ground, 
that the appellant herein has failed to 
dischaige the onus of proof which rests upon 
him under law. | 


20. It will be useful even at this stage to 
extract another passage in the judgment of 
ee Court below which is to the following 
effect : 


“If it is established clearly that on 12th 
May, 1973, the respondent delivered a child 
there can be absolutely no hesitation in 
coming to the conclusion that she was 
pregnant by some other person at the time 
of marriage. itis not the case of tbe res- 
pondent that the petitioner had access to 
her prior to the marriage". 


The above extracied portion makes it clear 
that the lower appellate Court had propeily 
approached the matter in seeking to fina out 
whether the appellant was able to estabush 
about the birth of a child on 12th May, 1973, 
or not, lt came to the conclusion that the 
appellant was not able to establish about the 
birth of the child on the tollowing grou: ds 
and the first of whichis that the appellant 
did not mention the sex of the chila in tbe 
petition and also in his deposition. P. W. 2, 
the Nurse attached to the Corporation of 
Madias, had stated that she attendea on the 
responaent and a female child was born at 
7.20 A. M. оп Lth May, 1973, that she 
remained there till 8. 30 а. M. and that she 
issued Exhibit A. 6, a certificate which 18 
required for making entries in Binh and 
Death Registers. She has markea Exhibit 
A-5, the Register, where entiies are made 
1egarding the visits made, ард there is an 
entry in the calls Register that on 12th May, 
1973, a femaie child was born prematurely. 
According to her, it must be seven months 
old. Exhibit A. 7 is a Kegister of calls, main- 
tained by her wherein also the necessary 
entries had been made by her about the birth 
of the temale child. Lower appellate Court 
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held that P. W. °з. З and 4, who areclose rela- 
tions of the appellant, are highly interested 
and their evidence has to be scrutinised with 
great caution. Butso far as the evidence 
tendered by P. W. 2 is concerned, she is an 
independent witness. She has spoken about 
entries made in the registers maintained in 
public offices. The ground on which the 
entries had been disbelieved is on a surmise 
that they have been manipulated because the 
elder brother of the appellant is working as 
a store-keeper in the Corporation of Madras. 
The appellant himself is only a cooly, and it 
is not correct to expect such a person to go 
round for the purpose of tampering with the 
records maintained in public office, wherein 
the entry relating to the birth of a child on 
12th May, 1973, is ene of hundreds ot entries 
made in the register regarding the calls made 
by the Nurses of the Corporation for birth of 
children and for other purposes. Without 
giving any reasons, the lower appellate court 
had rejected the documentary evidense pro- 
duced by the appellant on a flimsy ground, 
that they have been manipulated, 


21. It was observed that there is no seal in 
Exhibits A-6 forgetting that there is no 
requirement i1 law that it should bear а seal 
because it is a certificate issued by a visiting 
Nurse about birth of a child to enable 
entries to be made immediately in the Regis- 
ters of Birth and Deaths. P W. 2, the Nurse 
has stated that the word ‘premature’ had 
been written in ‘red Ink' and a comment had 
been made that there are manipulations and 
alterations. But the Register contains similar 
, entries in respect of births of several children 
and the use of red ink or an underlining, in 
respect of such odd cases, is a required 
procedure to be carried out. Thus, it will 
be seen that the lower appellate Court had 
initially stumbled upon a very irrelevant 
aspect of the failure of the appellant to 
mention about the sex of the child and that 
only P. W. 2, the Nurse, was able to speak 
about it and therefore it cannot be said that 
the claim made by him about the birth of a 
child cannot be believed. 


22. Iam not at this stage expressing any 
opinion as to the credibility of the evidence, 
being fully aware that itis not for this Court 
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to re-assess the evidence. But Ihave touched 
upon the manner in which the lower 
appsllate Court had dealt with the evidence 
to find ont ultimately as to whether the lower 
appellate Court bad properly understood. as 
to what is the onus that rests upon a peti- 
tioner and what can be the acceptable and 
relevant evidence necessary for discharging 
such onus and whether ia this case inspite 
of acceptable evidence being produced, the 
lower appellate Court was not in error in 
rejecting them by holding that the onus has 
not been discharged. 


23, Proceeding further to consider the 
assessment of evidence made by the lewer 
apellate Court for the purpose just now 
stated, the respondeat had pleaded that 
there was only abortion and no delivery took 
place. Undoubtedly this factor had pre- 
vailed upon the mind of the Court, even 
though there had been no pleading on this 
aspect. [tis not disputed that such a claim 
was never made ciiher at the time when 
the reply notice was sent for the first time 
by the respondent under Exhibit A-4 through 
her counsel or even in the objection state- 
ment filed later or in the counter statement 
filed in the main O. P. itself. When no 
such plea is taken, as to whether evidence 
on that aspect can be let іп, and even so, 
whether any finding can be rested on it, 
Mr. R S. Venkatachari, contends that in 
matrimonial matters what is paramount is 
to consider the consequential effect on the 
matrimonial happiness of the parties and - 
merely because the respondent is absent or 
no proper evidence is let in, no Court shall 
immediately conclude that the claim meade 
by the petitioner is established, and that 
there is a duty cast on the Court to satisfy 
itself whether the evidence tendered by the 
petitioner by itself would establish what is 
claimed in the petition filed under Act XXV 
of 1955. To sustain this contention he 
refers to the Full Bench decision of this 
Court in A. B. Manual v. Mrs. Lilian 
Margaret Mansal! wherein it was held that 
the mere fact that the respondent did not 
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care to contest the proceedings and remained 
ex parte, is no justification for the Court to 
treat the proceedings as purely formal and to 
act upon the evidence of the plaiatitf or peti- 
tioner, uncorroborated as though it were 
evidence given by the plaintiff in a civil 
proceeding in which the defendant had 
remained ex parte, and that in. matrimonial 
matters when the status of the individuals 
is involved and which in turn involves the 
interests of the Society, the Court shall not 
dispose of the matter in a formal sense, but 
must satisfy itself about the veracity and the 
adequacy of the evidence adduced. 


24. Mr. Vedantham Srinivasan, refers tO 
the decision rendered in Rvjendra Singh 
Yadav v. Chandra Se4!, in order to contend 
that what is not pleaded, cannot be allowed 
to be subject-matter of evidence. That was 
a case which arose under Act XLII of 1951, 
Representation of the People Act-and he 
contended that the solitary evidence of 
R. W. Land the suggestion mad to the 
appellant about abortion for the first time 
in his cross examination cannot be treated 
as evidence at all, and that the lower 
appellate Court had taken into consideration 
such an irrelevant and unentertaiaable factor 
to come to the conclusion that the onus of 
the appellant had not been properly dis- 
charged. Asto the burden of proof in 
matters of this nature, several decisions 
have been placed before me and I will be 
referring to them later on, and there can be 
no dispute that the entire burden rests only 
on the petitioner-appellant herein. 


25. Іааса,е where oral and documentary 
evidence. 15 produced realisiag the oaus 
which rests upon the app:ilaat- pecicioaer 
aud when the respondent fails to take up 
the truthful stand in the reply 
notice or in the counter statement, and 
for the first time she comes forward 
with a different version of what had 
happened on the crucial date, undoubtedly, 
what 15 pleaded by her has to be estaolisned 
only by her by adducing oral and documen- 
tary evidence. It would not be proper to 
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make a suggestion during cross-examiuatio? 
of what had happened aad failto adduce aav 
evidence whatsoever, in support of sucha 
claim. A false evidence taken would act 
against the interests of the respondent and it 
is to this fact, a division Bench of this Court 
in H. T. Vira Reddi v. Kistamma?, held that 
as a general rule, the burden of proof has to 
be discharged by the applicant, bat as the 
same time putting forward a false defence 
will destroy the respondent's credibility. 


26. Thusitisclear that when the respon- 
dent had come forward with the version of 
abortion having taken place on 12th May, 
1973, and there being no acceptable evidence 
let in on this aspect, the lowe: appellate 
Court had committed an error in law in 
approaching the entire matter with sucha 
possibility, and trying to find out whether 
the appellant was able to discharge such a 
possibility. 


27. 'Phelower appellate Court then took 
into account the discrepant and inconsistent 
deposition rendered by P. Ws. 3 and 4 
who are admittedly close relations of the 
appellant. In aninquiry of this nature, a 
person can only look to either close friends 
or near relatives. The ap ellant is only a 
cooly and ће is not a person who has extra 
resources ina Situation ofthis nature to get 
at the services of doctors and others to attend 
on the birth of a child within 3 months of 
the marriage and therefore necessarily he 
had to go in for his relations to come and 
attend on his wife. They had spoken about 
what had happened on thát day in the 
morning and also on the respondent being 
taken in a taxi to the house of her sister in 
Madras where she was left along with the 
child. Itis entirely within the jurisdiction 
of a lower арреЛаѓе Court to believe or dis- 
believe a witness and this Court is not for 
finding out whether there are discrepancies 
and inconsistencies. as made out. Even 
eschewing from considering the evidence of 
P. Ws.3 and 4, it will have to be seen 
whether appellant had discharged the onus 
which rests upon him, on the evidence ' 
—MM —————m 

1. (1969) 1 M. L. J. 366: $1 L. W. 490 : A. I. К, 
1969 Mad. 235, 
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veendered by him as P. W. 1 and by the 
Nurse P. W. 2 and by the Exhibits A-1 to 
A-7 marked by him, of which three are 
public documents. 


28. The other aspect is of the stand taken 
by the respondent in the earlier stages of the 
proceedings. On 14th May, 1973, itself, 
within two days of the birth of the child, the 
appellant wrote to the Corporation of 
Madras that his name should not be entered 
in the Register. He sent a lawyer’s notice 
under Exhibit A-3 on that day itself 
adverting to the birth of a baby and that the 
pregnancy of respondent was suppressed at 
the time of the marriage. This was replied 
on 31st May, 1973, by the counsel for the 
respondent under Exhibit A-4 wherein it was 
stated that she was illtceated and her valu- 
able jewels had been taken away and it was 
not correct to say that a child was born to 
her and she is entitled to claim damages of 
Rs 10,000 for mental agony caused to her. 
To what extent, she had the where-withal 
to have so much of jewels, is itself question- 
able, when it is stated that she did not 
have even resources to travel to Madras to 
give deposition in this case. She lives at 
Ambur about 120 miles away and her sister 
is working at Madras as a teacher and her 
father had come and attended the proceed- 
ings. In such a situation to claim that 
nothing happened on 12th May, 1973,and it 
was only because the appellant was bent 
upon marrying another person, she had been 
driven out, are only timeserving statements 
and they cannot be treated as evidence to 
hold that the appellant had поё discharged 
the burden cast upon him. 


29, The next aspect considered, was that if 
the child was seven months old at the time 
of marriaze she must have been at least 
pr-gnaat by four months and when the 
appellant has admitted that he has had 
intercourses with her it would not have been 
impossible for him to know that she was 
pregnant even оп the da'e of marriage and 
that the women-folk in the house would have 
definitely known about it in or about 8th 
February, 1973. These are all surmises and 
the Court should not proceed on presump- 
tion to find out whether the appellant is a 
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person who could have realised as to what 
was happening, himself having been unaware 
ot what is the course of pregnancy. It is 
notin evidence that he had been married 
already or that she had at any earlier poiat 
of time informed him that she was pregnant. 
It has been observed that she could have been 
taken for medical examinationto know about 
her pregnancy. But this could have been 
possible, if only she had informed him of 
what was developing. Therefore the lower 
appellate Court had made a negative 
approach to the point involved in this case 
and even though it had begun by properly 
comprehending what requires to be consider- 
ed whicn I have extracted above, it had 
failed to properly understand by what nature 
of evidence the ‘onus’ of the petitioner сап 
be discharged, but merely stated that the 
onus is on the petitioner and thereafter 
rejected every one of the acceptable evidence 
produced by him and the rejecting of the 
petition would not mean that the lower 
appellate Court had already assessed the 
evidence which precludes this Court to 
interfere with the findings arrived at by the 
lower appellate Court. Undoubtedly this 
Court would not reappreciate or reassess the 
evidence, but if it is made out that accept- 
able evidence or required evidence under law 
is available to Court, but rejected as not 
proper, then it necessarily results ia an error 
of law being.committed even though the 
lower appellate Court had known thay the 
onus is only on the petitioner. 


30. In a petition of this nature, on 
whom the burden of proof lies has 
been deal. with in several decisions and 
Mr. R. S. Venkatachari to begin with would 
refer to the decision in Lachman Uramchand 
Kirpalani v. Meera alias Mota‘, wherein it 
was held that in case of desertion pleaded the 
legal burden is upon the petitioning spouse to 
establish by convincing evidence beyond any 
reasonable doubt that the respondent 
intentionally forsook and abandoned him or 
her without reasonable cause. 








1. (1964) 4 S,C,R. 331: A.LR, 1964 S.C. 40, 
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31. In Yaduray Bansi v. Suderbai!, it was 
held that for proving craelty while no direct 
evidence to support a party may be had 
there must be some reliable circumstances 
which tend to sapport the testimony of the 
petitioner. 


32. In Н.Т. Vira Reddi v. Kistamma?, а Divi- 
sion Bench of this Court held that depending 
upon the particular facts of each case and also 
depending upon the nature of the competing 
rival theories it will not be improper for 
the Court to take into consideration the fact 
that the case of one party had been proved 
to be completely false and at the same time 
it has to beborne in mind that. that, by itself 
would not amount to holding that the 
applicant has discharged the burden ..... ...... 
Undoubtedly matrimonial proceeding is an 
ordinary civil proceeding. But as it involves 
the disruption of marital tie, aw imposes a 
Stricter degree of scrutiny of the evidence if 
uncorroborated. Such corroboration is 
demanded as a ru!e-of precaution and pru- 
dence so that a well-instructed mind may be 
able after bringing to bear its own observa- 
tion and experience of life, to judge from 

the pros and cons of each particular case, 
whether the sole ipsi dixit readers possible 

the theory set out. 


33. In E. J. White v. Mrs. K. О. White, 
dealing with the scope of the words “‘satisfied 
on the evidence" found in the Divorce Act 
(1869) it was held that itis for the petitioner 
to prove the claim made and that the guilt 
must be proved beyon } reasonable doubt and 
its on that principle that the Courts in India 
approach matrimonial matters, because grave 
consequences follow on findings rendered in 
such proceédings. 


34. Yet another decision he refers to is the 
one reported in Bipin Chander Jaisingh Bhal 
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Shah v. Prabhawati!, wherein it was held that 


desertion is a matter of inference to be 
drawn from the facts and circumstances of 
each case and the burden is on the plaintiff 
to prove that the deserting spouse has been 
in desertion throughout the statutory period 
of four years. 


35. In P. S. Sivaguru v. V. P. S. Saroja?, the — 
learned Judge held that it is for the petitioner 
toshow that he was ignorant of the facts 
upon the concealed pregnancy at the time of 
marriage and proceedings should be institu- 
ted within the period of limitation and it is 
only for the husband to satisfy the Court that 
he is entitled toa decree of nullity of marriage 
and there is no onus of proof on the respon- 
dent at all. 


36. In У. Varadarajulu Naidu v. Baby 
Атта, it was held that there is no rule of 
law precluding the Court from acting upon 
such uncorroborated evidence and the true 
test is te find out whether the Court is satis- 
fied from the surrounding circumstances of 
what has been pleaded. 


37. A Division Bench of the Delhi High Court 
in S. v. R.4, held that the doctrine of want of 
sincerity and the doctrine of approbate and 
reprobate are not applicable in respect of 
proceedings instituted in this Court under Act 
XXV of 1955 and it is for the husband to dis- 
charge the burden as the petitioner of what 
has been pleaded by hiin and that findings 
of fact arrived at by the Courts below will 
not be interfered with in an appeal of this 
nature. 


38. Ihave adverted to these decisions to 
restate the approach that has been made 
already by this Court that it is entirely for 
the appellant to establish about the birth of 
the child within three months of marriage 
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As pointed out by the lower appellate Court 


it is not the case of the respondent that the 
petitioner had any access to her prior to 
marriage. The lower appellate Court had 
also held that if the birth of the child within 
three months of marriage is proved, un- 
doubtedly the appellant will be entitled to 
the relief as prayed for. 


- 39. Ihave already held that the factors 


м 


which had been taken into account by the 
lower appellate Court to hold that the appel- 
lant had net discharged the burden, are quite 
beside the point which should not prevail 
upon its mind in the light of what has been 
held іп the decisions above referred to. 
When the onus is on the petitioner to prove 
about  pre-marital pregnancy he is to 
establish about the birth of the child and 
that it was subsequent to marriage and that 
he had no aecess before marriage. In cases 
where long after marriage during a period 
when the husband has no access if a 
child is conceived he has to prove that 
during the period of gestation he never had 
access and lived with the wife. In dealiug 
with a similar situation in Mahendra Manila! 
Nanavati v. Sushila Mahendra Nanavati', it 
was held that no doubt that burden is on the 
husband and the period of gestation can ‘be 
taken as 282 days and it is for the Court to 
find out from the medical opinion of the 
duration of pregnancy. 


40. The other case dealing with pre-nuptial 
pregnancy ef wife relied on is the one report- 
ed in Nishit Kumar v. Anjali?, wherein it was 
held that no doubt the burden is entirely on 
the husband but the standard of proof is a 
light one and it should be taken to be dis- 
charged where there is admission of the 
parties.and should be taken to be greatly 
shaken when the period of gestation differs 


adically and diverges largely from the 
normal period, of course being a 
matter in which strict proof has to be 


' required and that a Court can derive its 


satisfaction only on matters on record. 


———— M 
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41. Mr. Vedantham Srinivasan, on the: 
aspect of period of gestation refers te the 
decision in Preston Jones v. Preston Jenes!, 
wherein it was held that when the husband 
was able to establish his absence. between 
360 and 186 days before birth and the child 
born was a normal and full grown child, 
the Court can take judicial notice of these 
facts even in the absence of expert medical 
Opinion that the child must have been con- 
ceived outside wedlock, 


42, Asforthe nature of medical opinion 
that. may be required, in Baldev Кај у. 
Urmila Kumari, it was held that the testi- 
mony of the doctor could not be rejected on 
the ground that she had not specialised in 
gynaecology. 


43. Therefore to find out whether the 
appellant had discharged the onus, according 
to law, himself having been confronted with 
а situation during the early hours of the 
morning of 12th May, 1973, he had rushed for 
aid of his relations initially and had also 
immediately secured the Nurse employed by 
the Corporation of Madras for attending to . 
child births, who had spoken about the birth 
of а female child and of her making the 
consequential entries in the public records. 
To infer that the records have been mani- 
pulated because appellant's brother is work- 
ing asa Store-keeper in the Corporation of 
Madras would not bea proper way of dis- 
believing offical documents and it is entirely 
for the respondent to establish that the 
documents are not genuine or that the entries 
are false. A public document keptin the 
normal course is proof of the entries found . 
therein and it will be legal evidence to 
establish a certain fact unless the contrary is 
made out. P. W. 1 had spoken about the 
embarrassing situation which he had faced 
on that day. [he lower appellate Court 
had refused to take into account the evidence 
of P. Ws. 3 and4 as interested because 
they are close relations. In a ‘matrimonial 
matter, relationship cannot be a ground to 
reject their evidence. But since the lower 
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appellate Court states that there are discre- 
pancies in their evidence, as already held, they 
can be eschewed from consideration. To prove 
the birth, of the child there being the evidence 
of the Corporation Nurse who had spoken 
about it and who had filed the registers main- 
tamed by the Corporation, Exhibit A-6 
certificate and corroborated by the evidence 
of the petitioner-appellant himself which had 
not been effectively assailed in the cross- 
examination it has to be held that he 
had properly discharged the burden cast on 
him according to law 


. 44, It is in this context it will be necessary 
to look into what had been done by the 
respondent. Mr. R.S. Venkatachari contended 
that she can as well remain ex parte and she 
need not produce any evidence whatsoever 
and it is entirely for the appellant to prove 
the case. Even then, she comes forward 
with a new version forthe first time when 
P. W. 1 was examined in the witness- 
box that she had abortion on 12th May, 1973 
Therefore it necessarily results in an admission 
on her part that she had become pregnant by 
that date. She has avoidedthe witness-box. 
Ihe excuse given by her sister who is the 
only witness who has been examined, is that 
the respondent does not have the means to 
go over to Madras and give evidence in this 
case. She further admitted that the respon- 
dent was employed on that date on a tempo- 
raty job earning а sum of Rs. 80 per month 
and that she was not able to get leave to 
come to Court. It was also admitted by her 
that respondent's father had attended the 
Court and on one occasion her mother had 
also come to Court and that she was herself 
employed as a secondary grade teacher at 
Madras and her husband is employed at 
Stanley Medical College, as a cashier. 


45. Quite rightly the counsel for the 
appellant contends that the respondent had 
avoided being examined in Court and the 
plea that she does not have resources even to 
travela distance of 120 miles is patent 
falsehood when her father and mother 
could come to Madras for the hearings. 
Respondent’s sister had also admitted that 
om the day in questions, respondent came to 


over to her sister R. W. 1 on 
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her house along with theappellant and P. W. 

and it would be 6 O'Clock іп the 
evening. Ifreally it was a case of abortion 
for which the respondent had been handed 
that date, 
as her husband is working in Stanley 
Hospital, it would not have been difficult 
for the respondent to be admitted in that 
hospital wherein necessary entries would be 
found as to what had happened. P, W. 
3 had stated that when ihey took respon- 
dent by Taxi, R. W. 1 and respondent 
and amother sister got into the same faxi 
and went away and this probabilises that 
she might have got admitted into some 
hospital. Nothing could have prevented the 
respondent from establishing that what 
happened on 12th May, 1973, was only an 
abortion and nothing more. When the 
factum of pregnancy is admitted at the stage 
of hearing, to alarge extent, the case of the 
appellant that respondent had become 
pregnant being established the only other 
aspect is to find out whether the premature 
child of seven moths was born on that date 
or it was only an abortion. The onus which 
rests upon the petitioner, according to law, 
being to place before Court indisputable oral 
and documentary evidence and of the pro: 


' babilities of the case and when such materials 


had been placed by the appellant, the find- 
ings of the lower appellate Court that he had 
not established that a child was born on that 
date, based on irrelevant conjectures being 
necessarily erroneous. results in an error of 
law and has to be set aside. 


46. The appellant isa sooly, who cannot 
afford the type of medical evidence that may 
be called for, when such things happen among 
the affluent families. He can get only a 
Nurse employed by the Corporation of 
Madras to attend on child birtbs and she 
had marked the registers maintained in the 
usual course and there being nothing to 


 disbelieve the entries found therein he had 


adduced necessary medical evidence which is 
required about the birth ofa baby. Even 
apart from the medical opinion, the birth of 
a child as such can be established. Butin a 
case of this nature, it will be necessary to 
find out whether it was а full grown child or 
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premature: one. She had stated that if a 
ehild of six months is born, it will be dead 
and in this ca e, it was born alive and that it 
could have been seven months old As made 
out in Preston Jones v. Preston Jones! (already 
referred to) it is th» period of gestation 
that can be taken into account and in this 
case, the very fact that within three months 
of marriage, a premature baby seven 
months old was born, shows necessarily res- 
pondent must have become pregnant earlier to 
marriage. Whether the appellant had access 
befcre the marriage is an aspect on which 
there is no doubt expressed by the Courts 
below because, even the lower appellate 
Court had begun by stating that it was not 
the case of the respondent that the appellant 
had access to her prior to marriage. , 


47. When legal and acceptable evidence 
required to establish a fact for which the 
onus is on ths petitioner and such materials 
having been placed by him if in spite cf it, 
the lower appellate Court: is to hold that he 
had not discharged the onus cast upon him 
according to law, such a finding being 
erroneous and against law, in this civil 
miscellaneous second appeal, the order of 
the Court below has to be set aside resulting 


in the appellant securing the reiief as prayed : 


for by him O. P. No. 478 of 1973. The 
civil miscellaneous second appeal is 
allowed. No costs. 


———- Appeal allowed. 
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IN THE HIGH COURT OF JUDI- 


CATURE AT MADRAS. 


PRESENT :— M. M. Ismail and V. Ratnam, JJ. 


К. Jainulaludden and others ... Appellants* 
y. 
K. P. Jainulaludden and others 

Respondents, 


Wakf Act (XXIX of 1954), section 3 (h) — 
“Person interested ina wakf” — Definition 
and scope. 


The appellants applied under section 14 of 
the Wakf Act before the State Wakf Board 
for conducting an enquiry into the admini- 
Stration and management of a wakf. The 
respondents raised the plea that the appel- 
lants were not ''persons interested in the 
wakf" as defined in the Act and cannot 
invoke the Board's jurisdiction under section 
44 of the Act. The Board rejected the 
ebjection. A single Judge of the High 
Court, in writ proceedings upheld the 
objection and restrained the Wakf Board 
from conductingan enquiry iato the affairs 
of the wakf, Oa appeal against the order, 


Held: The former part of the definition of 
the word ‘‘person interested: іп а wakf” 
appearing in section 3 (^) of the Wakf Act, 
1954, apart from stating that a person interest- 
ed ina wakf means any person who is 
certified to receive any pecuniary benefits, 
also states that it means any person who is 
entitled to other benefits from the wakf. 
The expression * person who is entitled to 
receive other benefits from the wakf” is cf- 
the widest connotation, and there is aeither 
reason nor principle to restrict the scope of 
that expression only to certain types of 
benefits analogous to pecuniary benefits. 
Whenever a benefit is reserved for the public 
in general without restricting the persons 
who will be entitled to participate therein 


t 
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either with reference to the age, or with 
reference to the social status, any person who 
will fall within the particular category of 
the persons for whom the benefit is reserved 
will be a person entitled to receive that 
benefit as of right amd such a person will 
certainly be entitled to invoke the juris- 
diction of a body like the wakf Board under 
section 44. It may be that a person may not 
be entitled to call upon the trustees to 
perform the particular charity in which under 
the trust deed he has a right to participate, 
If a narrow interpretation is to be given to the 
expression “апу person interested ina wakf 
occurring in section 3 (h), section 44 will 
become inapplicable to a large number of 
public wakfs. From the very nature of the case, 
a public wakf will not indicate or enumerate 
the beneficiaries but will merely refer to the 
beneficiaries in general terms. The action 
under section 44 is meant for the better 
‘administration and management of the wakf 
as such, and the expression “‘a person interest- 
ed ina wakf" will have to be understood 
in that context. If so understood any person 
who will be entitled to derive a benefit from 
the wakf will bea “‘person interested in the 
wakf” being clothed with a right to invoke 
the jurisdiction of the Board under section 44, 
Having regard to the objects and the terms 
ofthe present wakf, the appellants were 
“persons interested in the wakf”? and there- 
fore they were entitled to invoke the juris- 
diction of the Wakf Board under section 44 
of the Act. . (Para. 4.] 
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Appeals under clause 15 of the Letters 
Patent against the order dated 25th 
September, 1975 of Ramanujam, J., 
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made in the exercise of the Special Original 
Jurisdiction of the High Court in W. P. 
Nos. 2938 and 4423 of 1975. 


5. Gopalaratnam, for Appellants. 


Khaja Mehideen, for Respondents. 
5. M. Hameed Mohideen, for Wakf Board. 


The Judgment of the Court was delivered by 


Ismail, J.—These two writ appeals are 
directed against the common judgment of 
Ramanujam, J., dated 25th September, 1975, 
in W. P. Nos. 2938 and 4423 of 1975. The 
matter relates to а Wakf in Aravakurichi. 
The appellants herein filed an application 
beforethe State Wakf Board under section 14 
of the Wakf Act, 1954 (Central Act XXIX 
of 1954) hereinafter (referred to as the Act) 
for conducting an enquiry iato the admini- 
Stration and management of the Wakf. The 


respondents herein were the Trustees in 


management of the Wakf. The respondents 
herein took up an objection that the appel- 
lants herein were not “persons interested" 
as defined in the Act and that therefore 
they were not entitled to invoke the jurisdic- 
tion of the Wakf Board under section 44 
since the section enables only a ““регѕоп 
interested in a wakf” to make an applica- 
tion to the Board. The Board, by its order, 
dated 8th March, 1975, overruled this pre- 
liminary objection raised by the respondents 
herein and held that the appellants herein 
were persons interested in the wakf. It was 
at that stage the respondents herein came to 
this Court with the two writ petitions W. P. 
No. 2938 of 1975 for the issue of a writ of 
certiorari to quash the order of the Board 
dated 8th March, 1975 and W. P. No 4423 
of 1975for the issue of a writ of prohibition 
restraining the Wakf Board from conducting 
an enquiry into the affairs of the wakf in 
question. Ramanujam, J, by his impugned 
order allowed both the writ petitions. The 
learned Judge held that the appellants here- 
in cannot be said to be “‘persons interested" 
in the Wakf and therefore they were not 
entitled to invoke the jurisdiction of the 
Board by filing an application before it 
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It is against 
the present 


under section 44 of the Act. 
this order of Ramanujam, J. 
appeals have been preferred. 


2. These appeals require consideration of 
the definition of the term *'persons interest- 
ed in a Wakf” occurring in section 3 (h) of 
the Act. From the very nature ofthe case, 
such an expression has to be considered 
only with reference to terms of the parti- 
cular Wakf, because, that expression cannot 
be construed in vacuum but has to be 
understood only in the, context of the 
objects of the particular Wakf. The expres- 
sion ''persons interested in a Wakf" has 
been defined as follows in section 3 (A) :- 


**3(h) **Person interested in а Wakf” means 
any person who is entitled to receive any 
pecuniary or other benefits from the Wakf 
and includes. 


(i) any person who has a right to 
` worship, or to perform any religious rite 
in a mosque, idgah, imambara, dargah, 
Khankah, maqbara, graveyard or any other 
religious institution under the Wakf; 


(ii) The wakif and any descendant of the 
wakif and the mutawalli:- 


With reference to this definition, the 
question for consideration is whether the 


appellants can be said to be interested in the : 


Wakf in question. 


3. The Wakf in question has been created 
by a document dated 5th September, 1908, 
Severalcharities are prescribed to be per- 
formed in the trust. deed. One such thing 
is the running of a Madarasa for the purpose 
ofimparting religious instructions to the 
Muslim children. The document does not 
impose any restriction whatever on the status 
of thé Muslim children who can receive the 
education in the institution. In fact, the 
document refers to every Muslim boy and 
girl who seeks to receive religious instruction 
in the Madarasa being entitled to receive the 
education. In addition to that, paragraph 6 
Gf the document refers to four further chari- 
ties. One was the performance of funeral 
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rites of the Muslims who die; the second was 
the performance of marriage of poer Muslim 
girls ; the third was helping Muslims to 
perform their Haj Pilgrimage, and the fourth 
was feeding the MUSAFIRS who come in 
the month of Ramzan. Even here, only 
with regard to the marriage, the same in 
confined to poor -Muslim girls; but in 
respect of performance of the funeral rites 
and helping Muslims to perform their Haj 
Pilgrimage, mo restriction whatever is 
imposed on the age, status or the economic 
condition of the Muslims who will be 
eligible to receive the benefit thereunder. 
The entire document makes it absolutely 
clear that the author of the wakf was greatly 
interested in making the wakf permanently 
useful to the Musiim general public, and 
this is made abundantly clear by the pro- 
v.sions therein that any Muslim of the 
village in question can approach a Court at 
the expense of the trust itself in the event of 
the trustees not performing their obligations. 
The document further provides that if che 
prominent Muslims of the Aravakurichi 
village bring to the notiee of the heira of the: 
wakif in charge of the management of the 
trust that the income of the trust can. be 
utilised for the various charities in a pro- 
portion different from the one presoribed by 
the wakf or can be utilised fora particular, 
cbarity not mentioned in the document, 
they must consider the suggestions 
and if the majority of them think that 
the suggestions were good, they must carry 
out the charities accordingly. All these 
features in the trust deed make it absolutely 
clear that the wakif intended the trust to be 
as broad-based and as public as he can 
possibly make the same with reference to the 
objects which he sought to achieve. -The 
questtion for consideration is whether in such 
a context the appellants herein can be said 
to be persons interested in the wakf or not, - 


4. It has to be seen that the former part of 
the definition, apart from stating that a 
person interested in a wakf means any person 
who is entitled to receive any pecuniary 
benefits, also states that it meaus any person 
who is entitled to other benefits from the 
wakf. The expression “persen who is 
entitled to receive other benefits from the 


1) JAINULALUDBEN У. JAINULALUDDEN (Zsmail, J.) 


wakf” is of the widest connetation, and 
there is neither reason nor principle to 
restrict the scope of that expression only to 
certain types of benefits analogous to 
pecuniary benefits. Ramanujam, J., would 
appear to have taken the view that only 
persons who have been given pecuniary or 
other benefits under the wakf” deed which 
they could claim as of right, would come 
within the scope of the expression *'persons 
interested in a wakf”. We are of the 
opinion that whenever a benefit is reserved 
for the public in general without restricting 
the persons who will be entitled to parti- 
cipate therein either with reference te the 
religious, or with reference to the age, or 
with reference to the social status any 
person who willfall within the particular 
category of the persons for whom the benefit 
is reserved will be a person entitled to 
receive that benefit as of right and such a 
person will certainly be entitled to invoke 
the jurisdiction of a body like the Wakf 
Board under section 44. It may be thata 
person may not be entitled to call upon the 
trustees to confer a particular benefit 
personally on him. But certainly it will be 
open to him to call upon the trustees to 
perferm the particular charity in which under 
the trust deed he has a right to participate. 
If a narrow interpretation is to be given to 
the expression “апу person interested in a 
wakf” occurring in section 3 (л), section 44 
will become inapplicable to a large number 
of public wakfs, because, from the very 
nature of the case, a public wakf will not 
indicate or enumerate the beneficiaries but 
will merely refer to the beneficiaries is 
general terms. Section 44 of the Act states: 


“Any person interested in a wakf may 
make an application to the Board support- 
ed by an affidavit to institute an enquiry 
relating to the administration of the wakf 
and if the Board is satisfied that there are 
reasonable grounds for believing that the 
affairs of the wakf are being mismanaged, 
it shall take such action thereon as it 
- thinks fit.” ; 


Thus it will be seen shat the action under 
section 44 is meant for the better administra- 
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tion and management of the wakf as such, 
and the expression ‘‘ a person interested it 
a wakf" will have te be understood in 
that context. If so understood, any person 
who will be entitled to derive a benefit from 
the wakf will be a 'person interested in the 
wakf’, being clothed with a right to invoke 
the jurisdiction of the Board under section 
44, Therefore, having regard to the objects 
and the terms of the present wakf, 
we are clearly of the opinion that the 
appellants are ‘persons interested in the 
wakf’ and therefore they are entitled to in- 
voke the jurisdiction of the Wakf Board 
under section 44 of the Act. 


5. Ramanujam, J., has been influenced by 
the decisions bearing on the scope of the 
expression ‘persons interested in the 
trust" occurring in section 92 of the 
Code of Civil Procedure. However, 
with respect to the learned Judge, we 
are of the opinion that these decisions 
have no relevance to this case, because, in 
this case we have a definition for “person 
interested in the wakf” in section 3 (A), 
while there is no such definition with refer- 
ence to the expression *'persons interested 
in the trust" occurring in section 92 of the 
Code of Civil Procedure. The danger of 
relying upon such decisions is apparent 
from the following passage occurring in the 
judgment of the learned Judge: 


“The scope of section 92 came up fot 
consideration before the Full Bench in 
Ramachandra Iyer v. Parameswaran Unni} 
and the question before the Full Bench 
was whether a suit instituted, under 
section 92 of the Code of Civil Pro- 
cedure with respect to temples in North 
Malabar is maintainable bya member of 
Dharma Rakshaka Sabha located at 
Madras, whose object is to institute suits 
for the protection and due application of 
the Hindu Religious Endowments”. 


When thes ame matter was before a Division 
Bench earlier, Wallis, CJ. expressed the view 
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that though Hindu temples can prima 
facie to be taken as having been dedicated 
for the use of all Hindus resorting to them 
a mere right to worship in the temple 
cannot be taken as indicating his iaterest in 
the trus? and that any other conclusion 
would defeat the object with which 
the Legislature inserted the words in section 
92 the object being to prevent -people 
interfering by virtue of the section in the 
administration of the charitable trusts 
merely іп the interest of others and 
without any real interest of their own. 
Kumaraswami Sastri, J., was however of 
the view &hat the right to worship in a 
particular temple is a sufficient interest 
inthe temple to entitle a person to join 
ina suit under section 92. On a Letters 
Patent Appeal, the matter came before a 
Full Bench consisting of Abdur Rahim, 
Oldfield, and Coutts Ггоёбег, JJ. In their 
majority judgment they held that the interest 
contemplated by section 92 of the Code of 
Civil Procedure is a resent aud subs- 
tantial interest and not a remote or 
fictitious o: purely illusory interest and 
that a Hindu having a mere right to 
worship at a temple is not by reason of that 
alone, without more, competent to institute 
a suit for a scheme under section 92. 
Abdur Rahim J., in his minority judgment:- 
` “however held that in the case of a 
Hindu temple or a Mohamadan Mosque 
persons resorting to them for the purpose 
of worship are personally beneficiaries 
intended by the founder and that such 
persons have an interest in the institution 
$0 as to enable them to invoke section 92. 
In Md. Khan Sait v. Kadir Batcha! Odgers 
and Madhavan Nair, JJ , held thatin order 
to entitle a plaintiff to sue under section 
92 he must have a clear interest in the 
particular trust over and above that which 
the general public has, that the words 
“interest in trust" must mean a present 
and substantial interest arising from some 
special relation in which the plaiatiff 
stands tothe trust in question as com- 
pared with the body of the religious 
-community, and that though proof of 
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residence in the neighbeurhood of the 
institution may be relevant on the ground 
that those who live near the institution 
will be most likely to be benefited by the 
institution that is not conclusive. The 
Judicial Committee in Vydianathan Ayyar 
v. Swaminatha Iyer!, however felt that 
"Muhammadans who worship regularly 
ina mosque іп a.village had a direct 
interest in the trast relating to the mosque 
though a bare possibility may not clothe 
them with an interest in the trust. 


6. In Harhar Singh v. Gurudiam Singh?, the 
Supreme Court had to consider whether the 
plaintiffs belonging to Sikh religion but 
residing in the same village can file a suit 
under section 92 of the Code of Civil Proce- 
dure in relation to a non-Sikh institution 
runaing a free kitchen and serving free food 
to visitors. It had bsen urged on behalf of 
thse plaintiffs that as residents of the village 
where the food is served free, they have got 
an interest iu the institution so as to enable 
them to file a suit under section 92, Dealing 
with that contention the Supreme Court 
held, after referring to the judgment of the 
Ful Bench in Ramachandra Iyer vw. 
Parameswaran Опліз, and the decision of the 
Privy Council in Vydiansthan — Aiyar v. 
Swaminatha Aiyar!, that the plaintiffs as 
residents of the villag2 had no such interest 
as could entitle them to institute the suit. 


From this, it is clear that the learned Judge 
was influenced by the consideration that 
these deisions lay down thata person who 
is merely having a right to worship in a 
temple cannot be said to be person having an 
interest in the institution. On the other 
haud, the definition, in the present case, 
expressaly states the contrary. We have 
already extracted the definition; That 
expressly states that the term *'person inte: 
rested in a Wakf” includes "any person who 
has a right to worship or to perform any 
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religious rite ín a mosque ...". It is in view 
of this position only we have pointed out 
that the decisions bearing on the expression, 
yiz., **persons interested in thetrust" occur- 
ring in seotion 92 of the Code of Civil Pro- 
cedure, will have no bearing on the present 
controversy. 


Further, the learned Judge has stated:- 


“If there had been no definition of ‘a 
person interested in the wakf’ as in section 
3 (h) it would be possible to hold that res- 
pondents2 to 5 (the appellants herein) have 
a real and distinct interest in the wakf soas 
to entitle them to invoke section 44 of the 
Wakf Act. 


But the said definition section appears 
to be restrictive in nature. ... " 


Here again, with respect to the learned 
Judge, we are unable to agree with him. 
The definition section, instead of being 
restrictive, is rather expensive and it 
includes not only a person who has a right 
to worship or perform any religious rite in 
a mosque, idgah, imambara,  dargah, 
khangah, maqbara, graveyard or any other 
religious institution connected with thewakf, 
but includes a person who .has a right to 
participate in any religious or charitable 
institution under the wakf. Consequently 
the definition of the term '*person interested 
in а wakf” in section 3 (h) is very wide and 
hence we are of the opinion that the 
appellants herein, having regard to the 
defi ition and the terms of the wakf deed in 
question, fall within the definition section. 


7. Independentlyj of this, there is also a 


further reason for not prohibiting the wakf - 


board from conducting the enquiry in the 
present case. Section 45 (1) of the Act 
reads as follows : 


*(i) The Board may, either on an applica- 


tion received under section 44 or on its 
own motion : 


M, b. .-43 
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(а) hold an inquiry in such manner as may 
be prescribed, or 


(b) authorise any person in this behalf to 

hold an inquiry into any matter relating 
E a wakf and take such action asit thinks 
it.” 


This section enables the Wakf Board to hold 
an enquiry not only on an application made 
by persons interested, but also of its own 
motion. Therefore, even if it is assumed that 
the appellants herein cannot be said to be 
**person interested in the wakf”, as defined 
in section 3 (Л) of the Act, іб does not mean 
that the Wakf Board had no jurisdiction to 
conduct the enquiry, because, the suo motu 
jurisdiction of the Board can always be 
exercised treating the applications made by 
the appellants herein as information brought 
to the notice of the Wakf Board necessitating 
the holding of an enquiry. Ramanujam, J., 
was aware of the power of the Wakf Board 
under section 45 of the Act, because, the 
learned Judge states towards the end of his 
judgment that what the learned Judge held 
with regard to section 44 would not mean 
that the Wakf Board cannot initiate suo 
motu proceedings under section 45 on the 
basis of the materials evailable before it and 
ið was open to the Wakf Board to do so, 
If that is the conclusion of the learned 
Judge, it is rather difficult to under- 
stand how a writ of prohibition could issue 
against the Wakf Board preventing it from 
conducting the enquiry. 


8. In view of the above circumstances, we 
are of opinion that the appellants herein 
come within the scope of the definition 
“person interested in the Wakf" in section 3 
(h) of the Act and therefore were entitled to 
apply to the Wakf Board under section 44 of 
the Act for conducting an enquiry into the 
affairs of the Wakf in question, and even if 
they are not persons interested in the Wakf, 
as the Board has jurisdiction to conduct 
enquiry under section 45 treating the applica- 
tion of the appellants an information made 
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available to it, justifying its holding an 
enquiry into the affairs of the Wakf. We, 
therefore, allow both these appeals and set 


aside the order of the learned Judge and 
dismiss the writ petitions filed by the 


respondents. There will be no order as to 
costs. | 
В. S. ——— Writ appeal allowed. 
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In order to satisfy whether there has been 
an illegal removal and a consequential 
unauthorised substitution, the excise official 
in the course of his check under rule 223-A of 
the Central Excise Rules, 1944 would be 
right in taking a sample from the suspected 
substituted goods in order to satisfy himself 
whether there has been a violation of rule 
151 (c) read with rule 144 of the Rules. | 

[Para. 12.1 


Notwithstanding the fact that there is no 
discrepancy in the weight as shown in the 
stock register, if a bona fide suspicion is 
entertained (hat there is a difference in quality 
in the goods found at the time of check 
compared with the goods whose description 
atthe time of entry found in the stock 
register, then it appears that the statutory 
officials have the right to take samples. 

i [Para. 12.] 


The Central Excise Officials have the right 
to confiscate or seixe the goods if, in their 
opinion, an offence has been’ committed by 
the warehouse-keeper. Sucha large power 
would certainly include a lesser power of 
taking samples. |i Para. 13.] 


So long as the power of arrest is comprehen- 
sible under the provisions of the Act and is 
expressly provided for, then the Court cannot 
accept the contention of the appellants that 
no threat of arrest could be extended to 
them. [Para. 15.] 


Case referred to :— 


Ramalinga Choodambikai Mills Limited v. 
The Government of India, 88 L. W. 437: 
A. I. К. 1975 Mad. 217. 


Appeals under Clause 15 of the Letters 
Patent against the Order of Mr. 
Justice Koshal dated 10th December, 
1976 and made in the exercise of the Special 
Original Jurisdiction of the High Court in 
Writ Petition No, 4328, 4327 and 4698 of 1975 
presented under Article 226 of the Constitu- 
tion of India to issue Writs of Prohibition, 
prohibiting the respondents from taking any 


~ 


Ij 


further action or proceeding in pursuance of 
the samples of tobacco taken from the 
petitioners’ in each of the petition ware- 
houses (W. P. Nos. 4327 and 4328 of 1975) 
prohibiting the respondents from taking any 
samples of tobacco from any of the peti- 
tioners' warehouses at Chittode, Coimbatore 
District (W. P. No. 4698 of 1975) either in 
exercise of their powers under the Central 
Excise Act or Rules for taking any procee- 
ding or criminally by arresting or prose- 
cuting tbe petitioners or in any manner 
interfering with the petitioner's business of 
processing and  reprocessing and sale of 
tobacco in his warehouse at Chittode. 


T. S. Subramanian, for Appellant. 


U. N. R. Rao, Senior Central Government 
Standing Counsel on behalf of Respondents. 


The Order of Court was pronounced by 


Ramaprasada Rao, CJ.—These three writ 
appeals are directed against the judgment of 
Koshal, J., who refused to issue a rule in the 
nature of a writ of prohibition, as against 
the respondents from taking any further 
action in pursuance of the samples of 
tobacco taken by the Excise Officials from 
the appellants’ warehouse. W. A. No. 501 
of 1976 is against W. P. No. 4328 of 1975, 
W. A. No. 30 of 1977 is against W. P. 
No. 4327 of 1975 and W. A. No. 31 of 1977 
is against W. P. No, 4698 of 1975. The 
facts relevant for our purposes and which are 
almost similar in all the appeals can be 
referred to. Each of the appellants is а 
person holding a L-5 licence under the 
Gentral Excises and Salt Act, 1944, read with 
the Rules made thereunder. Under this 
licence, the petitioners were entitled to keep 
a bonded warehouse and store tobacco there- 
in, maintain stock registers and be bound 
by the various Rules and regulations in the 
matter of storage of the tobacco which is 


admittedly excisable and for removal of such . 


excisable commodity from the bonded ware- 
house. Ме аге narrating the relevant facts 
in W. P. No. 4328 of 1975. The stock in the 
warehouse of the above petitioners was 
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checked and weighed on 17th June, 1975. 
Though the entries їп the stock books and 
accounts were found to be in order, on 
physical verification, an apprehension was 
entertained in the minds of the Excise 
Officials that in certain lots, the variety of 
tobacco found at the time of the check may 
not correspond to those that should have 
been actually in stock in the warehouse 
according to the description in the relevant 
stock records and other documents, 
Entertaining a suspicion that there has 
been an illicit removal and a clandestine 
replacement of an inferior quality of tobacco, 
samples were drawn from the stock in the 
warehouse on the date ofinspection and, as is 
the common practice, the samples were 
examined by a trade panel for ascertaining 
whether or not the tobacco found in these 
lots were the same as the ones that should 
have been in stock as per the earlier descrip- 
tion. Apprehending a further process of 
such investigation undertaken by the res- 
pondents, each of the writ petitioners has 
come to this Court for the issue of writ of 
prohibition from arresting or prosecuting the 
petitioner in furtherance of the analytical 
report on the samples taken and to prevent 
them from making such inspections as 
according to the petitioner, they are not 
authorised by law. 


2. The main contention of the appellants 
is that there is no express power to take 
samples from unmanufactured tobacco in a 
bonded warehouse and, if a suspicion is enter- 
tained that there is a difference in quality of 
the tobacco found at the time of check with 
reference to the tobacco admittedly ware- 
housed by a lawful permit. there is no autho- 
rity or a specific rule which would empower 
the Excise Authorities to take samples there- 
from, to take action against the warehouser. 
As it is the admitted case that an endorse- 
ment has been made on the date of check, 
that there are no discrepancies in the stock 
registers, no further action is possible merely 
because the Excise Authorities are sub- 
jectively satisfied that there is a difference in 
quality of the tobacco as compared to the 
stock found entered therein and action under 
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section 13 of the Central Excises and Salt Act, 
1944, is not possible in law. It is also stated 
that, even if the power to take samples is 
traceable to any provision of the main enact- 
ment or the rules made thereunder, it is an 
uncanalised power vested in the respondents 
and it is therefore unreasonable and has to 
be struck down. 


3. In the  counter-affidavit it is 
stated that the action of the Depart- 
ment in having taken samples from 
the bonded warehouse is justified on 
the ground that, though duty is leviable on 
tobacco on the quantity removed from the 
warehouse, the Department is interested in 
ensuring that the tobacco received into the 
warehouse is properly accounted for and 
does not escape revenue and that no tobacco 
is illicitly removed or substituted by an 
inferior quality which is brought into the 
warehouse in order to keep the weight as 
disclosed. It 15 contended that the Depart- 
ment is enjoined to ensure that tobacco 
` received into the warehouse is not illicitly 
removed by evading payment of duty and 
inferior quality of tobacco is brought into 
the ware-house in its place. It is said that 
they have the power under section 13 of the 
Central Excises and Salt Act read with 
rules 144 and 151 to take such action as 
is necessary in a particular case and accord- 
ding to circumstances and therefore it is said 
that the taking of samples is to achieve the 
object of the Act and in pursuance of the 
Rules made thereunder and such a provision 
not being unreasonable but in the interests 
ofthe revenue of the State is sustainable 
in law and the writ of prohibition sought for 
by each of the appellants is without any 
justification whatsoever. 


4. Before considering the objections of the 
writ petitioners, it is necessary to refer 
succinctly to the Central Excises and Salt 
Act, 1944 and fhe Rules made thereunder. 
The Central Excises and Salt Act and the 


Customs Act of 1952 are twin enactments’ 


subserving similar objectives, the primary 
intendment of both being to check evasion 
of excise duty or customs daty. These enact- 
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ments being quasi-fiscal and quasi penal in 
nature have to be;interpreted strictly. Under 
section 12 of the Central Excises and Salt 
Act, the Central Government may by a 
notification in the Official Gazette declare 
that any of the provisions of the Customs 
Actrelating to the levy of customs duty, 
warehousing, offences, confiscation proce- 
dure relating to offences, etc., shall, with 
such modifications and alterations as it may 
consider necessary or desirable to adapt 
them to the circumstances, be applicable in 
regard to like matters in respect of the duties 
imposed by section 3 of the Act. Under 
section 3 of the Central Excises and Salt 
Act, authority is given for the levy and 
collection in such manner as may be 
prescribed duties of excise on all excisable 
goods other than salt which are produced or 
manufactured in India at the rates specified 
in the First Schedule. Column 4 of the First 
Schedule to the Central Excises and Salt Act 
refers to tobacco. Tobacco is explained as 
a commodity, which means any form of 
tobacco whether cured or uncured or whe- 
ther manufactured or not and includes the 
leaf, stalks and stems of the tobacco plant 
A different scale of duty is prescribed for 
various varieties of unmanufactured tobacco. 
For example, for unmanufactured tobacco, 
if flue-cured and used for the manufacture 
of smoking mixtures for pipes and cigaretes 
the duty is Rs. 40. Ifitis other than flue 
cured and used for the same purpose it is 
Rs. 4. If the tobacco is used for agri- 
cultural purposes, there is яо tax at all. We 
have referred to the above only to notice the 
variation in the rates of excise duty асгогӣ- 
ingto the quality of the tobacco. The 
Central Government has admittedly issued a 
notification under section 12 of the Central 
Excises and Salt Act declaring section 110 of 
the Customs Act of 1962 to be applicable to 
the levy of duty and exemption from duties 
etc., as adaptibleto the Excise Act also but 
invocable according to the circumstances of 
each case. Section 110 of the Customs Act 
provides that if the proper officer has reason 
to believe that any goods are liable to confis- 
cation under the Act, he may seize such 
goods, Section 13 of the Act confers a 
power on any Central Excise Officer duly 
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empowered by the Central Government to 
arrest any person whom he has reason to 
believe to be liable to be punished under the 
Act. Section 37 touching upon the rule- 
making power of the Central Government 
enables it to make any rules generally to carry 
into effect the purposes of the Act and in 
particular authorise and regulate inspection 
of factories and provide for the taking of 
samples and for the making of tests of any 
substance produced therein and for the 
inspection or search of place ог... .for proper 
levy and collection of duties imposed by this 
Act on any excisable goods. 


5. Rule 144 of the Central Excise Rules, 
1944, imposes a ban on the warehouse-keeper 
not to take any goods out of the warehouse 
unless so permitted by the statutory 
authorities, 


б. Rule 151 provides for offences with 
respect to warehousing. It says : 


‘151. Offences with respect to warehou- 
sing.—If the owner of goods warehoused, 
or the warehouse-keeper, by himself or 
by any person in his employ or with 
his connivance, commits any of the 
following offences, ...... 


(b) .... 


(c) warehouses goods in, or removes 
goods from a warehouse otherwise than 
as provided by these rules.. 


(P аена 7 


he is said to have committed an offence and 
he shall be liable to a penalty; besides all the 
goods warehoused, removed or concealed in 
contravention of this rule shall be liable to 
confiscation. 


7. Rule 223-A enables the Collector to take 
an account of goods in a warehouse at least 
once in every year. No doubt this rule lays 
ап aecent on the quantity warehoused but 
does not expressly refer to the quality of the 
goods, 
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8. It may be necessary also to refer to rule 
56 which has been relied upon the learned 
counsel for the petitioners Rule 56 of the 
Central Excise Rules, 1944, provides for 
taking of samples for excise purposes. This 
rule is referable to goods which are 
manufactured or partly manufactured and 
taking of samples of any such goods. It 
permits the Officer to take samples of such 
goods and test them for purposes of 
ene any infringement ef the Excise 
ules. 


9. Itis thus seen from an analysis of the 
provisions which are relevant for purposes 
of this case that throughout the texture of 
the Central Excise Act, rums a warp in the 
nature of lynx-eyed supervision by the 
authorities over the licence-holders and in 
particular the keepers of a bonded warehouse 
against removing dutiable goods without 
authority or warehouse goods in the bonded 
warehouse equally without such authority. 
In the context of the scheme of the Central 
Excise Act read with the Customs Act as set 
out hereinbefore it appears that the primary 
objective of the Excise Act hereinafter refer- 
red to as the Act, is to ensure’ that no loss 
of revenue is sustained by the State by reason 
of any activity irregularly or illegally 
committed by the warehouse-keeper. The 
irregularities and illegalities may occur in 
myriad ways. lt is no doubt true that 
excise duty is levied on the weight of tobacco. 
But so long as it is not in dispute that there 
are varieties of tobaccos which are suscep- 
tible to varied rates of duty, it is not 
impossible to conceive that, if the warehouse 
keeper dexterously manages to keep the 
weight but substitutes the quality of tobacco 
to ensure such weight that operation also 
might end in a loss of revenue to the State. 
In order, therefore, to ensure that there is no 
such loss to the State, the Excise Officials 
fuuctioning under the Act are enabled to 
inspect the warehouse from time to time. It 
may be that the stock register might not 
disclose any discrepancy in weight. But if 
in the course of inspection it is found that 
the quality of the tobacco found in the ware- 
house is different from the quality which went 
into the warehouse under a lawful permit, 
then also the Central Excise authorities do 
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have the power to act in accordance with 
law. Wehave already seen that section 13 
-of the Act enables the Central Excise Officer 
to arrest any person whom he has reason to 
believe to be liable to punishment under this 
Act. The punishment referred to in section 
13 of the Act has to be read in conjunction 
with the intendment of the Legislature to 
penalise the licence-holder for any of the 
contraventions of the provisions of the Act 
or the Rules made thereunder. 


10. Rule 144 of the Rules lays an embargo 


on the warehouse-keeper from removing the 
goods from any warehouse except on pay- 
ment of duty. 


11. Rule 151 of the Rules provides for the 
imposition of a penalty as also confiscation, 
ifit is found that the warehouse-keeper or 
his agent warehouses goods in or removes 
goods from a warehouse otherwise than as 
provided for by these Rules. 


12. Rule 223-A is a processual provision 
which envisages the levy of a penalty, where 
it is found that there is a deficiency in the 
weight of the commodity. The cumulative 
effect of these enforcement provisions which 
, are quasi-penal in nature read with the 
object of the enactment which is to con- 
solidate the law relating to Central Excise 
duties and which is factually statutory 
instrument preventing evasion of tax, is that 
there runs in the vein of this statute a power 
in the Excise Authorities to take such action 
as the circumstances ofa case demands, in 
order to avoid evasion of tax. If, as in the 
instant case, a suspicion is entertained that 
the goods found at the time of the check 
are nof the same as the goods which were 
warehoused at the time of the issuance of 
the lawful permit to house the goods, then 
the natural inferenceis that there has been a 
removal of thegoods which were warehoused 
and a letting in of the goods which were 
not permitted. In order to satisfy whether 
there has been such an illegal removal and a 
consequential unauthorised substitution, the 
excise official in the course of his check 
under гше 223-A would be right in taking a 
sample from the suspected substituted goods 
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in Order to satisfy himself whether there has 
been a violation of rule 151 (c) read with 
rule 144 of the Rules. The excise official is 
exercising powers under a fiscal enactment. 
He may not,: therefore, be expected to 
have the necessary expertise to render his 
Opinion whether the alleged substituted 
goods are of the same quality as those goods 
which entered into the warehouse on a 
lawful permit. In order to secure an analy- 
tical report, the practice appears to be to 
cail a committee of experts in the same trade 
{р render an opinion thereon. This is 
neither an unreasonable method of ascertain- 
ing the quality of the goods in the ware- 
house, nor could it be said to be an illegal 
exercise of power in the Central Excise Offi- 
cial who is acting in the course of his investiga- 
tion to detect an irregularity or illegality com: 
mitted by the warehouse-keeper. Therefore, 
it follows that notwithstanding the fact that 
there is no discrepancy in the weight as 
shown in the stock register, ifa bona fide 
suspicion is entertained that there is a 
difference in quality in the goods found at 
the time of check compared with the goods 
whose description at the time of entry is 
found in the stock register, then it appears 
to us that the statutory officials have the 
right to take samples. 


13. We have already referred tó the fact 
that the Officer has the power to confiscate 
goods if they entered into the warehouse 
without a lawful permit. The learned 
counsel, while conceding that the power of 
confiscation is vested in the statutory offi- 
cials, would say that there is no power to 
take samples. The power to take samples 
is only a means to an епі, It gives also ап 
additional opportunity to the alleged 
delinquent to prove otherwise and establish 
that there has been no substitution of the 
goods. Weare unable to agree that an 
officer who has the power to confiscate 
goods which, has found an illegal entry into 
the warehouse, cannot seize a much smaller 
quantity for purposes of substantiating that 
there has been a substitution in the goods. 
The substitution might result in evasion of 


tax because there are Varied rates of duties 
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according to the quality of tobacco. Weight 
of course is one of the incidents for consi- 
deration but quality, having regard to the 
nature and variety of duties according to the 
quality of the tobacco, is also equally an 
essential ingredient to detect unauthorised 
Substitution. 1t is in this context that 
reliance is placed upon rule 56. Rule 56 
is a special rule touching upon the taking of 
samples of any manufactured or partly manu- 
factured goods. The sense behind this Rule 
is easily understandable. In the case of 
a manufacturer, he may claim that certain 
excisable commodities have been used. In 
order to satisfy themselves that there has 
been a use of the authorised percentage of 
excised goods in the manufactured commo- 
dity, specific provisionis made for sample of 
those goods. This would not however imply 
that the excise authorities in the course 
of their investigation who detect the commis- 
sion of any offence, are precluded from 
taking samples of excise goods other than 
the manufactured goods. 


We agree with Koshal, J., when'he says : 


‘In fact, itis not rule 56 which confers 
On the excise authorities the power to 
take samples. That Rule only regulates 
such power, which is conferred by the 
1944 Act read with the 1962 Act and that 
power is the power of seizure which, as 
already stated by me, would include the 
lesser power of taking samples." 


We have already referred to the fact that 
the Central Excise Officials have the right to 
confiscate or seize the goods if, in their 
opinion, an offence has been committed by 
the warehouse-keeper. Sucha large power 
would certainly include a lesser power of 
taking samples. 


14. The decision referred to by the learned 
single Judge as well as referred to before us 
reported in Ramalinga Choodambikai Mills 
Limited v. The Government of India!, does 
not apply to the facts of this case. In fact, 
Ramanujam, J., in that case, should be 
understood to have said that, when the 
taking of samples is admittedly provided 











1. 88 L. W. 437: A. I. R. 1975 Mad. 217. 
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for in rule 56, then undoubtedly the excise 
authorities are competent to have the 
samples tested in order to subserve the 
purpose of taking of such samples. We are 
unable to hold that that decision is apposite 
for purposes of our case. We are concerned 
With a case where the excise officials, 
instead of confiscating the entire suspected 
substituted goods, adopted a step-in-aid 
thereto, by taking samples in order to 
investigate further to find whether there 
has been such an improper substitution. We 
are, therefore, satisfied that the taking of 
samples in the peculiar circumstances of 
this case is authorised under the Act and 
the said power is neither unreasonable or 
untrammelled. 


15. The next point urged is whether the 
excise officials could arrest a person. 
This power is expressly provided for in 
section 13 (1) of the Act. If the excise 
official has reason to believe that the peti- 
tioners had substituted goods lying in their 
warehouse without the permission of the 
excise authorities and if, according to their 
belief they differ from the goods which were 
earlier permitted, then the excise officials 
are duly empowered to arrest the person 
involved in such an activity. The apprehen- 
sions entertained by the appellants are that 
there was a threat of arrest. So long as the 
power of arrest is comprehensible under the 
provisions of the Act and is expressly pro- 
vided for, then we are unable to accept the 
contention of the appellants that no threat 
of arrest could be extended to them. 


16. Thelast but feeble contention of the 
learned counsel for the appellants was 
that. analysis of the samples by a 
panel of traders, who are in fact 
competitors in the profession is un- 
authorised. As pointed out by Koshal, J., 
it is for the authorities to determine as to 
what sort of evidence would be sufficient to 
support the intended prosecution or further 
statutory action. If the prosecution is laid 
on the basis of the opinion of the panel and 
if the Court accepts it, then the appellants 
can have no complaint. The methodology 
to be adopted by the investigating agency in 
order to sustain their conviction and belief 
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that an offence has been committed under 
the Central Excise Act cannot be challenged 
in these proceedings. 


17. The writ of prohibition is an extra- 
ordinary writ which could be asked for only 
in cases where there is a total absence of 
jurisdiction in the authority to take action or 
where there is an open excessive exercise of 
such jurisdiction. Neither of these two 
primordial conditions which would prevent 
an authority from taking action under the 


appropriate acts of Legislature are present 


here. In fact, we have found that the 
Central Excise Officials have the right to 
confiscate the goods, if they suspect any un- 
authorised entry of substituted goods into 
the warehouse and they have also the con- 
current right to arrest the delinquent, if they 
havea reasonable belief that an offence 
under the Act has been committed and, there- 
fore the writ of prohibition as sought for 
was rightly refused by the learned Judge. 


18. These writ appeals fail and they are 
dismissed. There will be no order as to 
costs. 


ы following Order of the Court was made 
y 

Ramaprasada Rao, CJ.—Learned counsel 
for the appellant seeks for leave to appeal 
to the Supreme Court against our 
judgment. In our judgment we have dealt 
with the provisions of the Central Excise 
Act and the Customs Act, which are seif- 
explanatory, and our decision is based on 
the interpretation of those provisions. The 
subject-matter, in our opinion, does not 
raise any substantial question of law of 
general importance, which has to be decided 
by the Supreme Court. Accordingly‘ we see 
no reason to grant leave, 


S.J. ——— Appeals dismissed. 
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IN THE HIGH COURT OF. JUDI- 
CATURE AT MADRAS. 


PRESENT: ~ V. Ramaswamy, J. 


Kothandaraja Pillai |. Appellant* 


V. 


Piramadesam Village, Viswakula Street, 
Swamy Viswa Vinayakar Kovil by its Trustee 
and others .. Respondents. 


Deed — Construction — Settlement by lady 
having woman's estate in favour of: temple— 
Retention by settlor of life interest subject to. 
liability to light oil lamps everyday in the 
temple— Reason for settlement, salvation of 
her soul—Self-imposed ban on alienation 
during her lifetime — Validity. 


The self-imposed ban under the settlement 
deed on alienation of the suit property 
during the settlor's lifetime could only be on 
. the basis that she had settled the property 
on the temple as otherwise it would be 
otiose. The ban brings out her intention in 
settle absolutely. -The settlor dealt with the 
property as if it was her own and wanted to 
efface her entire interest in favour of the 
temple reserving only a right to enjoy the 
income from the property subject to a further 
liability to meet the expenses of lighting a 
lamp daily in the temple from and out of 
such income during her lifetime. This is a 
present disposition subject to reserving 
certain rights of enjoyment to the extent of 
the excess income that remains after paying 
the Government taxes and other dues and 
also meeting the lighting expenses. Though 
the settlor had only life interest there was a 
present disposition of the property by way 
of endowment though possession was poste 
poned till the death of the settlor. Such 
disposition being for pious and religious pur- 
poses was binding on the alienees of the 
property. The temple therefore had title to 
the suit property and it was entitled to . file 

the suit for a declaration of its title. 
[ Para. 6.] 





* S. А, No. 738 of 1977. 
14th November, 1980, 
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Case referred to: — 


Khublal v. Ajodhava, (1916) I. L. R. 43 Cal. 
57; ; 


Appeal against the decree of the Court of 
the II Additional Subordinate Judge, Tirunel- 
veli in Appeal Suit No. 11 of 1976, preferred 
against the decree of the Court of the 
District Munsif Ambasamudram in Original 
Suit No. 778 of 1976. 


R. Srinivasan, for Appellant. 


Т R. Maniand S. Chandramouli, for Rese 
pondent. 


The Court delivered the following 


JUDGMENT. — The fourth defendant is the 
appellant. The first plaintiff is a temple 
represented by its trustee the second plaintiff. 
Plaintiffs 5 to 6 are the worshippers. The 
plaintiffs have filed the suit for a declaration 
that the suit properties are owned by the 
first plaintiff temple and for recovery of 
possession with mesne profits. The case of the 
plaintiffs was that the suit properties were 
originally owned by one Chidambara Asari. 
He died leaving his widow and a son and on 
the death of her son, the widow succeeded to 
the entirety of the properties. While thus 
in possession and enjoyment, she executed a 
settlement deed on 9th December, 1931, 
endowing the properties in favour of the 
first plaintiff-temple retaining a life interest 
in herself but subject to the condition that 
she was under a liability to light the temple 
with one lamp everyday at an annual cost of 
Rs. 5. The suit properties which were two 
items were the subject-matter of attachment 
and sale in execution of decree against 
Vadivammal the widow of Chidambara 
Asari. Тһе life interest in item No. 1 was 
purchased by one Subbiah Konar from whom 
defendants 1 to 3 claim -some, right in the 
same. Since that item of property is not 
the subject-matter in the second Appeal, no 
further details need to be mentioned relating 


M. 1. J.-44 
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to the same. Тһе second item was sold in 
execution of another decree and was 
purchased by one Peramu Ammal. There were 
successive sales of this property and ulti- 
mately the fourth defendant had purchased 
the same on 26th October,. 1968. On the 
death of Vadivammal, the present sult has 
been filed for a declaration of the title on 
the basis of the settlement deed dated 9th 
December, 1931. 


2. The fourth defendant contended that 
Vadivammal had only a life estate in the pro- 
perty and she had no right to settle the pro- 
perty or endow the same in favour of the 
temple, which will enure beyond her life- 
time. Any creation of an interest in favour 
of the temple, which will enure beyond the 
lifetime of Vadivammal will be invalid. 
On the construction of the settlement deed, 
the fourth defendant also contended that 
there was по present disposition ` of 
Vadivamuaal’s life estate and if the document 
is to be construed as an endowment to take 
effect after the death of Vadivammal, 
it would be invalid as an endowment 
of a person who had no absolute 
estate in the property. If settlement deed 
was thus not valid, the plaintiffs not being 
шв as such the suit is not maintain-, 
able. 


3. Both the Courts below held that even 
though Vadivammal had onlya life interest 
there was a present disposition of the entire 
property in favour of the temple by way of 
an endowment and such disposition being 
for pious and religious purposes it was valid 
and binding on the fourth defendant and 
those who purchased the property in Court 
auction. 


4. At this stage we may refer to the relevant 
recital in the document dated 9th December, 
1931. After stating as to how Vadivammal 
came into possession and enjoyment of the 
property after the death of her husband and 
son, the document stated : 
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*... Since I have no other heirs and 
witha view to attain salvation of my 
soul, I shall pay a sum of Rs. 3 per annum 
from out of the income of the schedule 
property for lighting a lamp daily in the 
temple of Sami Visva Vinayagar situated 
in Brahmadesam Kammalar Street during 
my lifetime. | 


I have endowed the schedule property to 
the aforesaid Sami Vinayagar by my 
enjoying same during my lifetime without 
alienating the same in any manner. 


After my lifetime, the five persons naniely 
(1) Gopalan Asari son of Sudalaimuthu 
Asari (2) Sami Asari son of Sudalaimuthu 
Asari (3) Velayutham Asari son of 
Chockalingam Asari (4) Andi Asari son of 
Arunachalam Asari (5) Arunachalam 
Asari son of Alangaram Asari, residing in 
the aforesaid street shall perform daily 
abishegam (Bathing the deity) decoration, 
neivedyam (offering of food) and deepam 
(lighting of lamp) to the aforesaid Visva 
Vinayagar with the balance amount of 
income from the Schedule property after 
paying the Government tax permanently 
for ever hereditarily”’. 


On the construction of the document, 
Mr. Kesava Iyengar, the learned counsel for 
the appellant strenuously contended that 
there was no disposition by way of an 
endowment in favour of the temple and 
despite a self imposed restraint on aliena- 
tion, she remained the owner of the property 
. and at best it should be construed only as a 
partial dedication to the extent of Rs. 3 
per annum. 


5. There could be по doubt that 
Vadivaminal had woman's estate known to 
Hindu law and she could dispose of a 
reasonable portion of the cstate for religious 
and pious purposes. It may be mentioned 
that though the settlement deed covered the 
entire properties of the settlor, item No. 2 
in only 10 cents and even’ the other item, 
which is not the subject-matter of the Second 
Appeal is stated to be only 46 cents of dry 
land. Since no spliting of the estate is 
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possible being small portions we have to up- 
hold the validity of the gift on the principle 
that a widow is entitled to dispose of the 
property for pious and religious purposes. 
In this case the document recites that she 
executed the same with a view to attain salva- 
tion to her soul". In Khublal v. Ajodhava!, 
Justice Mukherjee on the point as to whether 
a religious act, for which the alienation is 
made, could be said to be conducive to the 
spiritual welfare of the husband pointed out 
that according to a. text of Brihaspati the 
husband and the wife participate 
in the effects of good and bad action and 
their mutual relation was not dissolved by 
the death of either partner. The position 
thus as pointed out in the text book, Hindu 
Law of Religious and Charitable Trusts by 
Mukherjee, Fourth edition comes to 
this, that whatever secures religious merit to 
the wife is spiritually efficacious to the 
husband as well. The disposition by 
Vadivammal therefore could not be ques- 
tioned if really there was a fractional disposi- 
tion under the settlement deed in favour of 
the temple. 


6. The contention of the learned counsel 
is that there was a partial dedication to the 
extent of Rs. 3 per annum andit may be even 
construed as a charge to the extent of Rs. 3 
per annum on the estate butit could not be 
construed as an endowment as such. Accord- 
ing to the learned counsel, there is no extinc- 
tion or cessation or termination of the 
settlor's interest in the property despite the 
self-imposed restraint on alienation and that 
therefore, no valid title was vested in the 
temple. If the endowment is to be con- 
strued as to take effect subsequent to the 
death it is also not valid. Iam unable to 
agree with the learned counsel that there is 
no present disposition or endowment in 
favour of the temple. The document is in 
vernacular and a translation of a relevant 
portion has been already extracted. The 
ban imposed under the document on aliena- 
tion during her lifetime could only be on the 
basis that she had settled the property on 
the temple as otherwise it would be otiose. 


CO TTU——————————————— 
1. (1916) I. L. R. 43 Cal. 57. 
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This ban in other words brings cut the iaten- 
tion to settle absolutely. She dealt with the 
property as if itis her own and wanted to 
efface her entire interest in favour of the 
temple reserving only a right to enjoy the 
income from the property subject to a further 
liability to meet the expenses of lighting a 
lamp daily in the temple from and out of 
such income during her lifetime. This in my 
view is a presemt disposition subject to 
reserving certain rights of enjoyment to the 
extent of the excess income that remained 
after paying the Government taxes and other 
dues and also meeting the lighting expenses. 
Therefore I agree with the Court below that 
there was an endowment though possession 
was postponed till the death of the settlor. 
The temple therefore had title to the pro- 
perty and it is entitled to file the suit for a 
declaration of its title. There are no grounds 
to interfere with the findings of the Courts 
below. The second appeal accordingly 
fails and is dismissed. But there will be no 
order as to costs. 

R. S. Appeal dismissed, 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS, 


PRESENT: —Shanmukham, 4. 


Sudalai Muthu Pillai .. Appellant* 
y. 
Santhanam .. Respondent, 


Indian Partnership Act (IX of 1932), section 
69 (1) and (3) (a) — Scope — Unregistered 
agreement of partnership — Suit for recovery 


of specific sum of money against the other | 


partner — Not maintainable. 


Section 69 (3) (a) of the Partnership Act, 
shows that notwithstanding the prohibition 
contained in section 69 (1) an unregistered 
а ааа 


*S, A. No. 1419 of 1977. 


pud 
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partuership agreement could be enforced for 
obtaining only three reliefs and no more: 


(i) to apply for dissolution of the firm and 
for accounts; 

ш) to ask for accounts ofa dissolved firm ; 
an 

(iii) to realise the property of the dissolved 
firm.» . 


The present action for recovery of a specific 
sum of money from the other partner as 
framed would not come under the first two 
of the categories abovesaid. As to whether 
it will be within the third category, the refer- 
ence to the power to realise the property of 
the dissolved firm in section 69 (3) (a) can 
be only for the benefit of the other partner 
or partners but not for. one’s individual 
benefit. Jn such a suit the partner or part- 
ners should also be made parties. This is a 
safeguard envisaged under the sub-section to 
enable any partner of the dissolved firm, in 
case of non-co-operation from any other 
partner, to recover from the third party the 
property of the dissolved firm for the benefit 
of all the partners. Even a strained interpre- 
tation of the said clause can hardly import 
the meaning that the third category embraces 
a case where the partner of the dissolved 
firm can sue the other or others for a specific 
sum of money. The relief should be one for 
accounts of the dissolved firm under the 
second category, but not for recovery of a 


specified sum. [Para. 2.] 
Cases referred to: 

Basantilal Jalan v.  Chiranjilal | Saragi, 
A. І. R. 1968 Pat. 96; Navinchandra 


Jethabhai v. Moolchand Sundaram Gendodiya, 
A. I. R. 1966 Bom. 111, 


Appeal against the decree of the Court of 

the Subordinate Judge, Dindigul in „Appeal 

Suit No. 238 of 1972, preferred against the 

decree of the Court of the District Munsif 

i ашшы in Original Suit No. 2154 of 
1, 
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K. Raman, for Appellant. 


V.C. Srikumar, for Respondent. 


The Court delivered the following 


JupcMENT:— This second appeal raises a 
nice question of [aw arising under the Indian 
Partnership Act (herelnafter referred to as 
the Act). 


The short facts necessary for the occasion 
are as follows: | 


(1). The suit is for the recovery of Rs. 4,750 
on the allegation that under the agreement 
between the parties, the plaintiff should 
invest Rs. 3,000 and the defendant Rs 1,000 
for purchasing types and other materials 
. required for the business of printing the 
voters’ list and that after defraying the 
expenses in regard to wages, rent, etc., they 
should share the profit. The plaintiff's case 
is that even on the date of agreement, he had 
paid Rs. 3,000 to the defendant and that 
after providing for all expenses, there could 
be a net profit of Rs. 2,000. The defendant 
received Rs. 4,011 and Rs -591.78 from the 
Government. | 


(2). The defence is that as the agreement 
Exhibit A-1is a partnership agreement and 
as the same is not registered as per mandate 
in the Act, the suit agreement cannot 
be enforced; the defence on meritsis total 
denial of payment of Rs 3,000 by the 
plaintiff to the defendant. Further, aecord- 
ing to the defendant, the joint venture ended 
in loss of Rs. 1, 169.29. 


(3). The learned District Munsif of Dindigu! 


in O. S. No. 2154 of 1971 construed Exhibit 


А-1 as a simple agreement, but not a partner 
ship deed requiring registration under the Act, 
while in A. S. No. 238 of 1972, the learned 
Subordinate Judge of Dindigul held that itis 
‚а partnership deed and that therefore, it can- 
not be enforced in a Court of law for want 
of registration under the Act. The appellate 
Court also held on the merits that the 
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plaintiff did not in fact contribute Rs. 3,000 
diffeiing from the trial Court. A.S. No. 
238 of 1972 by the defendant was, there- 
fore, allowed and the suit was dismissed. 


i. Itis urged on behalf of the appellant- 
plaintiff that the view of the appellate Court 
regarding rhe enforceability of Exhibit A-I 
is erroneous. In support of his contention, 
the learned counsel for the appellant referred 
me to section 69 of the Act, particularly to 
ng 69 (3). Itis useful to extract section 


‹‹ 69. (1). No suit to enforce a right aris- 
ing from a contract or conferred by this 
Act shall be instituted in any Court or on 
behalf of any person suing as a partner in 
a firm against the firm or any person alle- 
ged to be or to have been a partner in the 
firm unless the firm 15 registered and the 
person suing is or has been shown in the 
Register of Firms as a partner in the firm." 


(2) No suit to enforce a right arising 
from a contract shall be instituted in any 
Court by or on behalf of a firm against 
any third party unless the firm is regis- 
tered and the persons suing are or have 
been shown in the Register of Firms as 
partners in the firm. 


(3) The provisions of sub-sections (1) and 
(2) shall apply also to a claim of set-off 
or other proceeding to enforce a right 
eon from a contract, but shall: not 
ailect- . 


(а) the enforcement of any right to sue for 
the dissolution of a firm or for accounts 
of a dissolved firm, or any right or power 
to realise the property of a dissolved firm, 
Оек же” 


and the rest is omitted as not relevant for 
the present occasion. It is plainly patent 
from section 69 (3) (a) that the. disability 
created under section 69 (1) is no legal 
impediment to a party to the contract in 
enforcing the unregistered partnership 
arrangement for the dissolution of a firm or 
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for accounts of a dissolved firm or for reali- 
sation of the property of a dissolved firm. 
Had the learned Subordinate Judge noticed 
the above sub-section, I think, he would not 
have ventured to hold that Exhibit A-1 is 
unenforceable in law for any purpose. 
Such a finding, therefore, cannot be sustain- 
ed in law and is, therefore, set aside. 


2 Yet, [find the appellant cannot sustain 
the relief as claimed in his suit. For, the 
\suit is for recovery of a specific sum. A 
careful reading of section 69 (3) (a) will 
point out that notwithstanding the prohibi- 
tion contained in section 69 (1), an unregis- 
tered partnership arrangement could be 
enforced. for obtaining three reliefs and 
no more; the three reliefs are :- 


(i) to apply for dissolution of the firm 
and for accounts; 


(ii) toask for accounts of a dissolved 
firm; and 


(iii) to realise the property of the dissol- 
ved firm. | 


The present section as framed will not come 
under the first two categories above said. 
Then, the question is, whether the relief 
claimed by the appellant could be brought 
within the ambit of the third category. . The 
natural and plain meaning of section 69 (3) 
(a) in relation to “е power to realise the 
property of the dissolved firm",.in my 
opinion is so explicit as to refer only to the 
right inhered in any partner of the dissolved 
firm for the benefit of the other partner or 
partners, but, not for his individual benefit. 
It is needless to state that in Such asuit, the 
other partner ог partners should 
also be made parties. In my opinion, this 
isa safeguard envisaged under the sub- 
section to enable any partner of the dissolved 
firm in case of non-co-operation from any 
other partner to recover from the third party 
the property of the dissolved firm for the 
benefit of all the partners. Even, a strained 
interpretation of the said clause can hardly 
import the meaning that the third category 
embraces a case where a partner of the dis- 
solved firm can sue the other or other for 


349 


а specific sum of money. I am, therefore, 


` of the view that the relief should be one for 


accounts of the dissolved firm under the 
second category, but, not. for recovery ofa 
specified sum. It is relevant to notice here 
the two diverse positions taken by the rival 
parties. Above all, even according to the 
plaintiff, it is only his assessment of profit, 
but admittedly, not arrived at on proper 
account-taking. Taking of accounts assumes 
greater importance in this case as one would 
allege a profit, while the other would 
plead a loss. It was not argued before me 
that Exhibit А-1 is not а partnership 
arrangement. It is, therefore, demonstrably 
clear that the remedy available in law, was 
to have asked for the accounts of the dissol- 
ved firm on the facts of this case, which is 
expressly provided for in section 69 (3) of 
the Act. 


3, Тһе decision in Basantilal Jalan v. 
Chiranjilal Saragi and others!, relied on by 
the learned counsel for the appellant does 
rot at all support his above contention. It 
can be seen from the very opening sentence 
of the reported judgment that the relief 
sought for in that case was “for recovery 
of Rs. 3,400/- or any such sum as may be 
found due on accounting of the pa:tnership 
business with the defendant" (Italics is 
mine). It is, therefore quite clear that there 
was no oceasion for the learned Judges to 
consider the question as it has presented 
before me. So too, the other decision in 
Navinchandra Jethabhai and another vw. 
Moolchand Sundaram Gindodiya?, is not an 
authority for the proposition that a partner 
ofa dissolved firm can sue the other or 
others for a specifie sum of money. For, ali 
that the learned Judges held was “giving а 
natural meaning to the provisions of clause 
(a) which are applicable to the case of an 
unregistered firm, а suit for accounts of a 
dissolved firm or for realisation of the pro- 
perty of a dissolved firm from any person, 
whether he be a partner or not, can be filed”. 


4, I, therefore, held that the suit as framed 
is not maintainable. 

е - 

1. A. I. R, 1968 Pat. 96. 

2. A.I.R.1966 Bom. 111. 
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5. The other point urged by the learned 
counsel for the appellant is that the finding 
of the lower appellate Court that the plaintiff 
did not invest Rs. 3,000 cannot be supported 
on the available materials. I was taken 
through the judgment of the first appellate 
Court in contrast with that of the trial Court. 
But, the learned Subordinate Judge had 
explained as to why he could not agree with 
the learned District Munsif. 1 do not find 
any error of law or irregularity in the learned 
Judge's approach which would , adversely 
affect his finding. A very great emphasis 
in made on the absence of specific denial in 
Exhibit A-1, the respondent's lawyer's reply 
to Exhibit A-2. While in Exhibit A-4, it is 
alleged that on the date. of Exhibit A-I the 
appellant invested Rs. 3,C00 the respondent 
in his lawyer's reply has stated that as the 
appellant failed to invest in time, the respon- 
dent did not carry out the work in time and 
consequently, had suffered loss. This 
was interpreted by the learned counsel to 
imply the appellant's investment if not on 
the date of Exhibit A-1, but sometime later. 
It is sufficient for me to point out that even 
such interpretation does not support the 
plaintiff's case of payment on the date of 
Exhibit Pi. It is well laid down 
that the plaintiff should not be allowed to 
give up his case as set out in his plaint and 
to rest his claim on the defence. Thus, this 
finding of the lower appellate Court is un- 
challengeable. 


6. The result is that the second appeal fails 
- and is dismissed, but without costs. 


R. S. 
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IN THE. HIGH COURT OF JUDI- 
CATURB AT MADRAS. 


PRESENT. — V. Ratnam, J. 


The Management, Balajee Cotton Mills Ltd., 
Salem | .. Appellant* 


y. 


М. C. Manickam Respondent. 
Workmen's Compensation Áct (VIII of 1923), 
section 3 (I)—The expression “wilful 
disobedience”. diametrically opposed to the 
idea of **accident" —Workman meddling with 
a running machine, in spite of warning board 
in Tamil and sustaining injury —Not entitled 
to compensation, 


Where injury had not resulted in the death 
of a workman, provisos (a) and (b) to section . 
3 (1) ofthe Workmen's Compensation Act; 
would apply, proviso (b) (iii) to section 3 
(1) relied on in the present case exonerates 
the employer from liability for injury caused 
by an accident, if the injury had not resulted 
in the death of the workman. In addition 
there must bea wilful disobedience of an 
order or rule by the workman and such 
order or rule must have been made and 
framed expressly for the purpose of securing 
the safety of the workman and the accident 
is directly attributable to such wilful disobe- 
dience. The use of the expression “wilful 
disobedience" comprehends within its scope 
a deliberate and intended disobedience and 
involves the doing of something with the 
knowledge or certainty that it is likely.to 
result in a serious injury or with a reckless 
disregard of the consequences. In other 
words, tbe idea intended to be conveyed by 
the use of the expression ‘wilful disobe- 
dience” is that it is diametrically opposed 
to the idea of *'accident". (Para. 4.] 


The accident in the present case having 
taken place asa result of meddling with a 


——— ——. 


“A, А. О. No. 493 of 1979. 6th August, 1980, 
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running machine, it is obvious that the 
warning that a running machine should not 
be meddled with, prominen ly displayed in 
Tamilin the place of work, had been dis- 
regarded. The circumstances also establish 
the disobedience of the rule because even 
according to the respondent he was aware of 
what is likely to happen if there was an 
attemapt to clean the mchine while running 
and in spite of it, he had done so without 
switching off the machine before cleaning. 
This indicates that the rule that a running 
machine should not be meddled with had 
been deliberately flouted by the respondent 
and the accident certainly cannot, therefore 
be attributed to a mistake in the mode 
of performing a particular task. It is evident 
that the respondent was not only fully aware 
of the consequences of his intended act, but 
had been warned by the prominent display 
of the order that a running machine should 
not be meddled with butin spite ofit the 
respondent chose to clean the cording 
machine, while it was running which brough: 
about the accident. In other words the 
respondent, had, by his own imprudent act, 
invited the accident and, therefore, „cannot 
claim compensation from the employer on 
the footing that the injury had been 
sustained in spite of his obedience to the 
order ог warning given that a running 
machine ought not to oe meddled with: 

| Para. 5.) 


Cases referred to: 


Mackinnon Mackenzie & Co., Ltd. v. Ibrahim 
Mahommed Issak, (1970) 2 S. C. J. 106: 
(1970) 1 S. C. R. 869: (1970) 1 Lab. L. J. 
16: A. I. R. 1970 S. C, 1906; Arya Muni v. 
Union of India, (1965) 1 Lab. L. J. 24. 


Appeal against the Order of the Court of the 
Additional Commissioner for Workmen's 
Compensation, Coimbatore, dated 20th 
Au 1979 and made in W. C. Case No 50 
of 1978. 


K. R. Vijayakumar aad T. C, Suresh, for 
Appellant. | 


Row and Reddy, for Respondent. 


35]- 
The Court delivered the following 


JUDGMENT. — This is an appeal under sec- 
tion 30 (1) of the Workmen's Compensation 
Act, 1923 at the instance of the management 
of Balaji Cotton Mills Limited against the 
order of the Additional Commissioner for 
Workmen's Compensation, Coimbatore, 
dated 20th August, 1979 in W. C. No. 50 of 
1978. The respondent herein filed the peti- 
tion under section 10 of the Workmen's 
Compensation Act, 1923 (hereinafter referred 
toas the Act) claiming compensation from 
the appellant in respect ofan injury stated 
to have been sustained by him. According 
to the respondent, he was a workman employ- 
ed by the appellant and that on 4th February, 
1978, while working and cleaning the cording 
machine, his right hand was pulled into the 
machine and was crashed and cut off upto 
the arm which necessitated amputation of 
the right hand below the shoulder level. 
Claiming that his monthly wages earned 
amounted to Rs. 156 the respondent claimed 
a compensation ia a sum of Rs. 18,816. 


2. This claim of the respondent was resisted 
by the appellant principally on two grounds. 
The first was that the respondent approach- 
ed the appellant management to provide him 
an opportunity to learn the work in the mill 
as an apprentice and he was so permitted to 
join as an apprentice without wages and as 
such, the respondent was not a workman 
within the meaning of section 2 (1) (n) of 
the Act. In addition, the appeliant pleaded 
that warning notices with instructions not to 
interfere with the running machines and 
expressly prohibiting the same had been 
exhibited in all the sections of the mill and 
that the respondeat meddled with the cord- 
ing machine while it was runniug by cleaning 
it with a gunny piece and thereby exposed 
himself to peril in utter disregard of the 
instructions given and brought about the 
injury by his own act aud consequently, 
under proviso (b) (ii) to section 3 (1) of the 
Act, the appellant will not be liable іп any 
manner. ' 


3. The Additional Commissioner for Work- 
men's Compensation framed the following 
two points for decision (1) whether the res- 
pondent is a worker or not, and (2) whether 


- 
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the accident was due to wilful disobedience 
ofthe respondent On the first point, the 
Additional Commissioner for Workmen's 
Compensation, held, relying upon the state- 
ment of the respondent, that he was a 
workman as defined under section 2 (1) (л) 
of the Act. As regards the second point it 
was held that ihe accident was not due to 
the wilful disobedience of the petitioner/ 
respondent herein. Calculating the compen- 
sation on the basis of a daily wage of Rs. 6 
the compensation was fixed at Rs. 18,816 
and the appellant was directed to pay this 
amount to the respondent. It is the 
correctness of.this order that is challenged 
is this civil miscellaneous appeal. 


4. Тһе learned counsel for the appellant 
raises two contentions. Firstly, it is 
contended that the respondent was an 
apprentice and not a workman within the 
definition of the Act. The second conten- 
tion is that even on the footing that respon- 
dent would fall within the definition ofa 
workman under the Act, yet, by reason of 
the wilful disobedience on his part of the 
instruction not to meddle with a machine 
when working, intended to secure the safety 
of the workman, the employer would not 
be liable. Рег contra, the learned counsel 
for the respondent contends that the respon- 
dent is a workman as defined under the Act 
and therefore, the accident had taken place 
in the course of such employment. In 
addition, it is also contended that having 
regard to the circumstances under which the 
accident had taken place, a general aware- 
ness on the part of the respondent that if he 
meddles with a machine he is likely to be 
injured will not suffice, unless the manage- 
ment is in a position to establish that 
specific instructions in this regard had been 
given and those instructions have been 
disregarded. It is unnecessary to go into the 
merits of the first contention as it is common 
ground that even if the respondent is held to 
be a workman under the Act, the employer/ 
appellant may not be liable, if the respon- 
dent Вад wilfully disobeyed ап order 
expressly given or a rule expressly framed 
for the purpose of securing the safety of the 
workmen. In order to appreciate the 
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contention raised in this behalf, it is neces- 
sary to notice the relevant statutory provision. 
Section 3 (1) of the Act in so far as it is 
prea for considering this question runs 
thus : 


““3(1), If personal injury is caused to a 
workman by accident arising out of and 
in the course of his employment, his 

' employer shall be liable to pay compen- 
sation in accordance with the provisions 
of this Chapter : 


Provided that the employer shall not be 
so liable : 


(a) in respect of any injury: which does 
not result in the total or partial disable-. 
ment of the workman for a period 
exceeding three days; 


(b) in respect of any injury not resulting 
in death, caused by an accident which is 
directly attributable to - - 


(i) the workman having been at the time 
thereof under the influence of drink or 
drugs, or 


(ii) the wilful disobedience of the work- 
man to an order expressly given, or toa 
rule expressly framed, for the purpose of 
securing the safety of workmen; or 


(iii) the wilful removal or disregard by. 
the workman of any safety guard or other 
device which he knew to have been 
provided for the purpose of securing the 
safety of workmen.”’ | 


As stated earlier, the respondent had sus- 
tained the injury in the course of his employ- 
ment. Since the injury had not resulted in 
the death of the workman, provisos (a) and 
(b) to section 3 (1) of the Act would apply. 
Proviso (5) (iii) to section 3 (1) relied on in 
the present case exonerates the employer from 
liability for injury caused by an accident, if 
the injury had not resulted in the death of 
the workman. In addition, there must be a 
wilful disobedience of an order or rule by 
the workman and such order or rule must 
have been made or framed expressly for the 
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purpose of securing the safety of the work- 
men and the accident is directly attributable 
to such wilful disobedience. The use of the 
expression ‘“‘wilful disobedience’? compre- 
hends within its scope a deliberate and 
intended disobedience and involves the doing 
of something with the knowledge or a 
certainty that it is likely to result in a 
serious injury or with a reckless disregard 
of the consequences. In other words, the 
idea intended to be conveyed by the use of 
the expression ‘‘wilful disobedience” is that 
itis diametrically opposed to the idea of 
"accident", Itisin this context that the 
evidence placed before the Additional 
Gommissioner for Workmen's Compensation 
has to be scrutinised. The respondent who 
has been examined has stated thus: 


“op 009610 Guru meddle uere 
Md ышту Stra єго ere gp 
Trh Gsflub. бше е gib Gurg 
SIT POLSEN .....,....... TO ута 
рер SUTO THU. ивф. a (sb 
вс. FO sSTCaletryw 869020 втей(@ 
Sup. Gnadfer off uere ALG rer 
SISDL A р. yap Quads җыл 
wieder о 5190.6 sede AWD. 0.0.8”? 


A reading of the above evidence of the 


respondent in the course ‘of his cross- 
examination, clearly reveals that he 
was aware of the consequences’. of 


meddling with the carding machine while 
running and that though that machine 
should be cleaned only after switching it off, 
he attempted to clean it without so doing. 
The evidence of the partner of the appellant 
indicates that thereis a board put up that 
the machine should not be touched and that 
nobody should attempt to clean the machine 
while it isrunning and it was only on account 
of the carelessness of the respondent that the 
accident had taken place. In the course of 
the order, the Additional Commissioner for 
Workmen's Compensation also refers to the 
production of the warning board in Tamil in 
addition to the records and it is thus obvious 
that a warning board in Tamil, with which 


the respondent is well acquainted, had been 


M. 1. J.—45 
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put up to indicate that it is dangerous to 
meddle with the running machine. It must 
also be borne in mind that a "mill employee 
like the respondent must be aware of the 
consequences that are likely to result if he 
should meddie with a machine which is 
working. If the accident had occurred owings 
to a reason which can be termed as an inci- 
dent of the employment, then, the claim for 
compensation must succeed, unless, of 
course, it is established that the workman 
had exposed himself to a danger or peril by 
his own imprudent act. This is pointed out 
by the Supreme Court in  Mackinnon 
Mackenzie and Co., Ltd. v. Ibrahim 
Mahommed Issak!, The learned counsel for 
the respondent strongly relies upon the 
decision reported in Arya Muni v. Union of 
India and others? and contends that the 
requirements to exonerate the appellant from 
liability in the circumstances established in 
the present case have not been made out. 
Particularly, considerable reliance is placed 
upon the fulfilment of the following require- 
ments : 


(1) that an order or rule was already in 


force at the time when the accident 
happened; 
(2) the purpose of that rule or order was 


that of securing the safety of workman; 


(3) the order or rule was couched in term 
and in words which indicated clearly the 
purpose; 


(4) that the terms thereof were brought 
to notice of the workman injured: 


(5) the order or rule was disobeyed by 
the workman; 


(6) the disobedience of the rule or order 
was wilful and deliberate and not the 
result of negligence or a mistaken mode of 
doing a particular task; and 








— 
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(1970 1L. L. J. 16 : A, I. В. 1970 S. C. 1906. 


2. (1965) 1 L. L. J. 24. 
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(7) the accident was directly attributable 
to the disobedience. 


3. Itis admitted even 
dent that the  carding machine should 
not be cleaned while it is running 
and an order or instruction that such 
a running machine should not be cleaned is 
undoubtedly intended for the safety of the 
workmen, That there was a board in Tamil 
warning the workmen to desist from meddl- 
ing with the running machine is also estab- 
lished by the evidence of the partner of the 
appellant and by the production thereof 
before the Additional Commissioner for 
Workmen's Compensation. It is not the 
case of the respondent that he was unacquain 
ted with Tamil and that he was unaware of 
what was written in the board. Indeed, the 
respondent had admitted that dangerous 
. consequences will ensue, if he should meddle 
with a running machine, The accident hav- 
ing taken place as a result of meddling with 
arunning machine, it is obvious that the 
order that the running machine should net 
be meddled with prominently displayed in 
Tamil in the place of work, had been dis- 
regarded. The circumstances also establish 
the disobedience of the rule because even 
according to the respondent he was aware of 
whatis likely to happen if there was an 
attempt to clean the machine while running 
and inspite of it, he had done so without 
switching off the machine before cleaning. 
This indicates that the rule that a running 
machine should not be meddled with had 
been deliberately flouted by the respondent 


by the  respon- 


and the accident certainly cannot, therefore, . 


be attributed to a mistake in the mode of 
performing a particular task. It is obvious 
that the accident was directly attributable to 
the disobedience of the instructions, or the 
order as otherwise the accident would not 
have happened if the machine had been stop- 
ped and cleaned as it should be done. It is, 
therefore, evident that the respondent was 
not only fully aware of the consequences of 
his intended act, but had been warned by the 
prominent display of the order that a running 
machine should not be meddled with; but iu 
spite of it the respondent chose to clean the 
eens machine, while it was running, which 
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brought about the accident. In other words, 
the respondent had, by his own imprudent 
act, invited the accident and, therefore, can- 
not claim compensation from the employer 
on the footing that the injury had been 
sustained in spite of his obedience to the : 
order or warning given that a running 
machine ought not to be meddled with. 
Under these circumstances, it is not possible 
to sustain the order passed by the Additional 
Commissioner for Workmen's Compensation 
awarding compensation to the respondent. 
That order is, therefore, set aside and. the 
C. M. A. is allowed. No costs. 


R. 5. 





Appeal allewed. 


IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


PRESENT;—S. Nainar Sundaram, J. 


S. Balasubramaniam Petitiener* 
ye 

Gulab Jan .. Respondent. 
Tamil Nadu Buildings (Lease and Rent 


Control) Act (XVIII of 1960) (as amended by 


Act (XVIII of 1973) — Sub-tenant — Status 
under the Act— Petition for eviction against 
original tenant — Tenant remaining ex parte— 
Contest by sub-tenant — Disputing bona fides 
of landlord to obtain possession —No allega- 


оў fraud or conclusion between the main tenant 


and landlord —Sub-tenant whether can defeat 
ihe provision of eviction by landlord. 

If the landlord makes out a case for 
eviction under the Act XVIII of 1960, 
against the main tenant, the sub-tenant 
cannot have any voice in sucha contin- 
gency and has to abide by the decision 
in the action taken by the landlord against 
the tenant. The sub-tenant cannot put-forth 
any grievance since the Actconfers upon him 
no protection whatever and his right to be 
in possession is in the very nature of things, 





+C. R. P. 1624 of 1979. 5th December, 1980, 


+ Ny 


ings for eviction by the landlord, 


f 


very nebulous and is a defeasible right, In 
the present case, the sub-tenant had not 
put forth and substantiated any plea of 
collusion between the landlerd andthe main 
tenants. 
is only an enabling provision and it does not 
affect the welleestablished principle that a 
sub-tenaut has no independent right of his 
own to be protected under the Act and in the 
absence of contest by the main tenant for 
valid reasons and in the absence of fraud or 
collusion between the landlord and the main 
tenant, it is not permissible for the sub- 
tenant to stultify the proceeding for eviction 
by the landlord by putting forth any indepen- 
dent contest of his own. In this case it must 
be presumed that the main tenant found no 
justifiable and vital excuse or ground to 
contest the petition for eviction by the land- 
lord and in the said circumstances, it is not 
within the competency of the sub-tenant to 
put forth a sontest and nullify the proceed- 


[ Para, 10.] 
Cases referred to :— 


Devaraja Bhatt v. V. S. Raja, (1952) 2 M.L.J. 
179 : 65 L. W. 654 : A. I. R. 1953 Mad. 356; 
Rupchand v. Raghuvanshi, (1965) 2 S, C. J. 
584 : (1964) 7 S. C. К, 760: A. І R. 1964 
S. C. 1889 ; Ramanatha Iyer v. Bathul Bai, 
(1971) 2 M. L. 7, 383. | 


Petition under section 25 of the Tamil Nadu 


. Act XVIII of 1960 as amended by Tamil 


Nadu Act XXIII of 1973 praying the High 
Court to revise the order of the Court of the 
Subordinate’ Judge, the Nilgiris at Oota- 
camund, dated 10th February, 1978 and 
passed іп C. M. A. No. 38 of 1977 against 
H. R. C. No. 115 of 1976, on the file of the 
Rent Coutroller the Nilgiris at Gudalur. 


N. Sivamani and N. K, Mitra, for Petitioner. 
K. Ramaswami, A. Sarojini Bai and S. Ranga- 
rajan, for Respondent. 

The Court delivered the following 


JuDGMENr.—JÀn this revision. the landlord 
within the meaning of the Tamil Nadu 
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Section 26 of the Rent Control Act. 
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Buildings (Lease and Rent Control) Act, 
(XVIII of 1960), hereinafter referred to as 
"the Act" is the petitioner. The respon- 
dent herein is the sub-tenant. The landlord 
filed a petition, H. R. C. No. 115 of 1976 бп 
the file of the Rent Controller of Nilgiris, 
Gudalur, for eviction under section 10 (2) 
(i) for wilful default, section 10 (2) (ii) (a) 
for sub-letting and section 14 (1) (5) for 
demolition and reconstruction under the Act, 
against five respondents of whom the res- 
pondent herein was the fifth. Repondents 1 
to 4 before the Rent Controller were the 
legal representatives of one Ahamed Hussain, 
who was the original tenant of the premises 
in question. Respondents 1 to 4 before the 
Rent Controller, the legal representatives of 
the original tenant and who assumed the. 
character of tenants within the meaning of 
the Act, remained ex parte and did not 
contest the petition for eviction. The sub- 
tenant, the respondent herein, alone contest- 
ed. According to him, the sub letting was 
done with the consent of the previous land- 
lord Palaniswami Pandaram, who has gifted 
the property to the present landlord on 25th 
September, 1972; he has been paying the 
rents to the previous landlord Palaniswami 
Pandaram because he had no notice of the 
transfer of ownership; and the previous 
landlord earlier obtained an order of eviction 
on the same ground of demolition and 
reconstruction and since there was failure to 
demolish within the time given by the Court, 
evan after obtaining the possession of the 
premises, restitution has been obtained and 
the proceedings are barred under section 19 
ofthe Act. The contest of the sub-tenant 
was considered by the Rent Controller. He 
held that there was no wilful default and 
that the sub-tenancy was with the consent of 
the previous landlord. . However, the Rent 
Controller upheld the case of the landlord on 
the question of his requirement of the pre- 
mises for demolition and reconstruction and 
ordered eviction. The bar under section 19 of 
the Act pleaded by the sub-tenant was not 
countenanced by the Rent Controller. The 
chief tenants, respondents 1 to 4, before the 


Rent Controller, did not take up the matter 


in appeal. The sub-tenant alone preferred 
an appeal, C. М. A. No. 38 of 1977 before 
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the Subordinate Judgé of the Nilgiris at. 


Ootacamund. The Appellate Authority 
reversed the finding of the Rent Controller 
on the question of the landlord's require- 
. mént of the premises for demolition and 

reconstruction and held that there was lack 


of bona fides on the part of the landlord and. 


allowed the appeal, dismissing the petition 
· for eviction. The present revision is directed 
against the judgment and decree of the 
Appellate Authority. 


l 

2. Mr. N. Sivamani, learned counsel for the 
petitioner, would primarily urge that the 
chief tenants having not contested she peti- 
tion for eviction, the sub-tenant has no 
locus standi to contest the petition for evic- 
tion and thwart the move by the landlord to 
obtain possession. The learned counsel 
would further submit that even otherwise, 
the bar under section 19 of the Act would 
not apply because the present petition for 
eviction has the backing of the new cause of 
action and the tests to be applied under 
section 14 (1) (b) of the Act get amply 
satisfied and hence the landlord is entitled 
to the order of eviction. 


3. The primary question to be decided is 
as to whether the respondent herein, the sub- 
tenant, has got any status under the Act so 
as to put forth any individual contest and 
defeat the proceedings for eviction by the 
landlord. 


4. A similar question under the Madras 
Buildings (Lease and Rent Control) Act (XV 
of 1946) arose for consideration by a Divi- 
sion Bench of this Court consisting of 
Govinda Menon and Krishnaswami Nayudu 
JJ. їп Devaraja Bhatt v. V. S. Raja! and 
Govinda Menon, J, speaking for the Division 
Bench, observed that :— 


“Under the Madras Buildings (Lease and 
Rent Control) Act a sub-tenant as such is 
not recognised and if a landlord brings a 
suit in ejectment a sub-tenant let into 
possession cannot raise any question and 
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Submit that Һе has a status under the Act 
which should be safeguarded by its provi- 
sions”. 


5. Construing the provisions of the Madras 
Buildings (Lease and Rent Control) Act (XXV 
of 1949), Rajamannar, C. J. aná Venkatarama 
Ayyar, J., expressed the view that the right 
given by section 7 (1) of. the said Act in 
expressly given to the tenant and the defini- 
tion of tenant in section 2 (4) of the Act 
does not include a person placed in occupa- 
tion of a building by its tenant; and section 7 
(1) cannot on a proper construction apply to 
a sub-tenant and confer rights on him and he 
cannot get the benefit indirectly on the 
ground that he claims under the tenant. They 
also considered the effect of the Explanation 
не by Act VIII of 1951 which run as 
ollows :— 


“A tenant who sub-lets shall be deemed to 
be landlord within the meaning of this Act 
in relation to the sub-tenant", 


They held that the effect of the Explanation - 
is certainly nof to enable a sub-tenant to 
raise an objection to being evicted by the 
landlord either under the provisions of the 
Rent Control Act or otherwise, as for 
example, in execution of a decree for posses- 
sion; and the expression *'tenant" in section 
7 (1) would not include a sub-tenant in rela- 
tion to the original landlord. This Bench 
referred to the dictum of the earlier Bench in 
Devaraj Bhatt у. V. S. Raja’, 


6. The question came up fora comprehen- 
sive consideration by the Supreme Court in 
Rupchand v. Raghuvanshi? and the facts of 


that case may be shortly stated as follows: 


7. A landlord brought a suit against his 
lessee for ejectment after serving a valid 
notice to quit but without impleading the 
sub-lessee as defendant. The lessee did not 
contest the suit im pursuance of his agree- 
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ment with the plaintiff landlord and an ex 
parte decree was passed. The sub-lessee 
‘thereupon brought a suit against the landlord 
and the lessee for a declaration that he was 
not bound by the decree which had been 
obtained by collusion between the defendants 
in order to injure the plaintiff and to evict 
him from the premises without a decree being 
passed against him. The suit was dismissed 
on the ground that the plaintiff failed to 
establish collusion. 


8. The Supreme Court held that the suie 
was rightly dismissed and the mere fact that 
the sub-lessee was not impleaded or that the 
lessee did not actually contest the suit did 
not render the decree passed in the suit as 
collusive especially when it was not suggested 
by the sub-lessee that the lessor had even a 
` plausible defence to the claim for ejeetment. 
Collusion in judicial proceedings was defined 
by the Supreme Court as a.secret arrange- 
ment between two persons that the one should 
institute a suit against the other in order to 
obtain the decision of a judicial tribunal 
for some sinister purpose. It was further 
held that where the landlord institutes a suit 
against the lessees for possession of the land 
on the basis of a valid notice to quit served 
on the lessee and does not implead the sub- 
lessees as a party to the suit, the object of 
the landlord is to eject the sub-lessee from 
the land in execution of the decree and such 
an objectis quite legitimate; the decree in 
such a suit would bind the sub-lessee; this 
may not act harshly on the sub-lessee, but this 
is a position well understeod by him when he 
took the sub-lease, the law allowed this and 
so the admission cannot be said to be an 
improper act; the mere fact that the defen- 
dant agrees with the plaintiff that if a suit is 
brought he would not defend it, would not 
necessarily prove collusion; and it is only if 
this agreement is done improperly in the 
sense that a dishonest purpose is intended to 
be achieved that they can be said to have 
colluded. 


9, The general law permits the lessor to 
obtain a decree for possession against the 
lessee, which decree cannot be stultified by 
the sub-lessee on the simple ground that he 
was not made a party to the proceedings for 


' the Rent Controller. 
: is only an enabling provision and it does not 
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the reason that the sub-lessse bas no superior 
right to remain in possession over that of 
the lessor to obtain possession. The right of 
the sub-lessee is a derivative one and it is 
defeasible and depends on the right of the 
lessee, through.whom he obtains and is in 
possession. If the lessor could rightly obtain 
possession from the lessee, the sub-lessee 
could not stand in.the way irrespective of 
the fact whether he was made a party or 
not to the proceedings for possession by the 
lessor. These principles cannot be lost sight 
of. It may not be necessary to cite multiple 
judicial precedents in reiteration of this well 
accepted position in law. 


10. In the instant case, no material is placed 
before the Court to indicate that the main 
lease was for any particular term. On 
the other hand, the plea is that the 
main lease itself is only oral and is 
from month to month. In such a con- 
tingency, the main tenant is oniy entitled to 
the protection under the Act namely, the 
statutory right to continue in possession 
subject to the provisions of the statute. If 
the landlord makes out acase for eviction 
under the Act against the main tenant, the 
sub-tenant cannot have any voice in such a 
contingency and has to abide by the decision 
in the action taken by the landlord against 
the main tenant. The sub-tenentcannot put 
forth any grievance since the Act confers 
upon him no protection whatsoever and his 
right to bein possession is, in the very 
nature of things, very nebulous and is a 
defeasible right. In the present case, the 
sub-tenant has not put forth and substantiated 
any plea of collusion between the landlord 
and the main tenants respondents 1 to 4 before 
Section 26 of the Act 


affect the well established principle that a 
sub-tenant has no independent right of his 
own to be protected under the Act and in 
the absence of contest by the main tenant 
for valid reasons and in the absence of 
collusion or frand between the landlord and 
the main tenant, it is not permissible for the 
sub-tenant to stultify the proceedings for 
eviction by the landlord by putting forth any 
independent contest of this own. if the 
position is understood in the above light, 1 
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am unable tọ countenance the stand of the 
sub-tenant, the respondent herein, against 
the proceedings for eviction by the landlord. 
As observed earlier, there is no proof of 
collusion or fraud by the landlord and the 
main tenants. Hence, it must be presumed 
that the main tenants found no justifiable 
and valid excuse or ground to contest the 
petition for eviction by the landlord and in 
the said cireumstances, it is not within the 
competency of the sub-tenant, the respondent 
herein, te put forth a contest and nullify the 
proceedings for eviction by the landlord, 


11. Even onmerits, Таш of the view that 
the Appellate Authority acted with impro- 
priety and irregularity when it negatived the 
case of the landlord, I find that the bar 
under section 19 of the Act pleaded by the sub- 
tenant, the respondent herein, has not been 
dealt with by the appellate authority. The 
earlier proeeedings for eviction on the ground 
of demolition and reconstruction at the 
instance of the. previous landlord terminated 
in 1972. Exhi bit A-1 is a notice dated 24th 
August, 1974, ssued by the Executive Officer, 
Gudalur Town Panchayat, Gudalur, Nilgiris, 
to the present landlord and the body of the 
notice runs as follows : 


"Gguoidifluicb. we amaw GASA 
AG. TH. uryan ui 5 ApS Aer h 5 
штет 10/258 а 6 erc gerer eu. ig. Lih 
Шеш бшт=штат 80и gyi 5те 
Ashu ара 551615 бт se 
amid 65s  (Qu.usefé Әә оц 
Aybga amy srrerors agire 
Ana Adwo Curu 9uéadSps. AS 
gL gayb оят вгїїшїтєйй y irer 
smepib, SOLUTE 
«р 5те 355 afl Бі. Фе dgurrexfi 
amb esr A AGH SuTSepsqgw 
pu 5 те. crarGa ALOL 
@) b G p mt ie. dodgy 7 pr 60950967 
ggd (ur uSqmrinieriretr ers бї! ду 
&U 191. дарь (ip &erefig.có i soi. Mor 
qehAurct. spat. 1920 Arda 
218 (8) uy Бї єнщ.&вєюо& cr(B&eriui(Dib 
ereirLie» 5 «9 6 %600и6 8р.” 


The contingency isa new one and would 
definitely amount to change in circumstances. 
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In М. K. Abdul Majid Sakib v. T. Mohammed 


Ismail’, Suryamurthi, J., dealt with a similar . 


situation. There, the previous proceedings, 
terminated in March, 1973 and the notice by 
the Municipality to the owners of the build- 
ing directing them to demolish the building 
came to be issued on 15th November, 1973. 
The learned Judge held that this cause of 
action, whieh was not available to the land- 
lords when the previous proceedings were 
initiated, had arisen after the previous pro- 
ceedings were terminated and the position 
based on the new cause of action was main- 
tainable. 


12. Exhibit A-1 notice speaks for itself 
and it shows that the building in question 
is in a dangerous condition; the walls there- 
of have developed cracks; the cement plas- 


tors have worn out and the building stands | 


the risk of falling down endangering the life 
of pedestrians passing through. The mark- 
ing of this document has not been objected 
to and the genuineness of the document does 
not appear to have been questioned at all by 
the sub-tenant, even assuming that he has 
got the competency to contest the position 
for eviction. Yet, the Appellate Authority 
seems to feel that the landlord ought to 
have placed further proof as to the condi- 
tion of the building. 


i3. Another grievance put forth by the 
sub-tenant, the respondent herein, is that 
no sanction has been obtained for demoli- 
tion and reconstruction. In the face of 
Exhibit A-1, it will be redundant to insist 


upon the obtaining of sanction for demoli- . 


tion for reconstruction. It cannot be laid 
down as a general rule that in all cases of 
demolition and reconstruction, prior sanc- 
tion should have been obtained. The exist- 
ing condition of the building being as borne 
out by Exhibit A-1, it will amply justify the 
action of the landlord and substantiate his 
bona fides. As pointed out by Ramanujam, 
J.in Ramanatha Iyer v. Bathul Bai!, the 
Act nowhere provides that a petition for 











^ C. R, P. No. 665 1976, dated 18th August, 
1976. 
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demolition and reconstruction should be 
made only after getting therequired sanction 
from the authorities concerned. 


14. The capacity and means of the land- 
lord to carry out the work of demolition 
and reconstruction do not appear to have 
been challenged in the present proceedings. 
Want of saectioned plan or lack of prepara- 
tions for the work of demolition and recon- 
struction by itself cannot negative the bona 
fides of the landiord. Басһ case will have 
to be decided on its own facts. Under 


certain circumstances, it is futile to expect - 


the landlord to make the preparations for 
demolition and reconstruction on the fond 
rope of succeeding in his proceedings for 
eviction. To insist upon such a factor as a 
sine qua nen forinitiation of proceedings for 
eviction on the ground of demolition and 
reconstruction would drive the landlord to 


" incur expenditure which may turn out to be 
futile depending upon the ultimate ‘result · 


in the proceedings for eviction. In my 
view, Exhibit А-1 clinches the issue and 
lends ample support to the case of the land- 
lord for demolition and reconstruction. 


15. For all the above reasons, I am obliged 
to interfere in revision and accordingly, the 
revision is allowed, the judgment and decree 
of the Appellate Authority are set aside and 
the petition, H. R. C. No. 115 of 1976 on 
the file of the Rent Controller, Nilgiris, 
Gudalur, for eviction is ordered directing 
the respondent therein (including the respon- 
dent in this revision) to deliver possession 
of' the premises in question within six 
months from today. 


16. The landlord, the petitioner herein, 
shall commence the work of demolition of 
the building in question not later than one 
month and shall complete the work of 
demolition before the expiry of three months 
from the date he recovers possession of the 
said building. 


17, There will be no order as to costs. 


R.S, 





Revision allewed, 


f 


PADMAVATHY AMMAE Y. MANIGKAM 
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IN THE HiGH- COURT OF JUDI 


CATURE AT MADRAS. 
PREsENT:—T' Sathiadey, J. 


K, R, Padmavathy Ammal (died) and others 
... Petitioners* 


V. 


E. R. Manickam Respondeni. 
Tamil Nadu Buildings (Lease and Rent Con- 
trol) Act (XVIII of 1960)'as amended by Act 
(XXIII of 1973), section 10 (2) (ii) (b) and 
section 21 — Building originally residential 
— Alteration of structure of building and 
conversion inte non-residential by landlady 


' — Tenant using it as non-residential — Peti- 


tion for eviction on the ground of conversion 
liable to be dismissed, 


For conversion of a building which was resi- 
dential on the date of the coming into force 
ofthe Act XVIII of 1960,necessary permission 
has to be secured in writing from the Con- 
troller under section 21 of the Act. Without 
such a written consent if any building had 
been converted for non-residential purposes, 
under section 31 any person who contravened 
the provision is liable to be punished with a 
fine of Rs. 200. In this case, there was no 
evidence that prior to the tenancy granted in 
favour of the respondent, the premises was 
being used as a non-residential premises. 
It was the landlady who knowingly had 
allowed the building to be used for non- 
residential purposes. For contravention of 
section 21, depending upon the facts and 
circumstances of each case, it may be either 
the landlord or the tenant who may be 
prosecuted, and in some cases both of them 
also may be prosecuted. If, after securing 
the premises for residential purposes the 
tenant is to convert the premises for non- 
residential purposes, in such cases the tenant 
alone will be punished. If both of them 
being fully aware that it is a residential 





* C.R, P, No. 1881 of 1977. 
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premises later on have it converted as non- 
residential by the landlord altering the 
Structure of the building and the tenant 
using the building as a non-residential pre- 
mises, then both of them would be prose- 
cuted, [Para. 26,1 


The evidence disclosed that this was not a 
case where the tenant took it for residential 
purposes, aud later on converted it. He 
was put into the premises by the landlady 
for using it for non-residential purposes. 
Such being the case itis only the landlady 
who will be liable for prosecution. As held 
in Rahimkhan v, Khurshid Ahmed and others 
(1975) 2.5, C. J. 178: (1974) 2 S. C. C. 
660: A.LR. 1975 S. С. 290 : and Shankarlal 
v. Jagadishwar Rao, (1980) 1 An W. R. 1 
the contravention, if any, would not take 
away the right of the tenant to claim the 
benefits under the Act as a tenant. There- 
fore the tenant has a right to resist the 
petition for eviction by stating that having 
rented out the building for non-residential 
purposes, it will not be open to the landlord 
wo ask for it for residential purposes. 

[Para. 27-] 


The only hurdie the landlady faced in this 
case was that the premises having been let 
out for non-residential purposes, she cannot 
disturb such a tenancy, tillit .comes to an 
end, and, the tenant having acquired siatu- 
tory rights to resist the recovery of posses- 
sion of the property, unless it be for non- 
residential purposes. itis only if the land- 
lady requires it for non-residential purposes 
she can maintain this petition. In this case 
though the claim is not for additional 
accommodation but is a petitionfor eviction 
on the ground of wilful default, in view of 
the conversion of the building and user for 
different purposes and for personal 
occupation, > and the absence of 
provision for enabling the landlord to ask for 
recovery of possession for residential pur- 
poses of a premises having let it aut for non- 
residential purposes, the present petition is 
not maintainable. By her conduct the land- 
lady had allowed a statutory right to be 
acquired by the tenant for the use of the pre- 
mises for non-residential purposes though the 
landlady had violated section 21 of the Act 
by not securing the written permission of the 
Controller for such conversion. Hence the 
tight of the tenant to resist the petition filed 
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for recovery of possession for residential pus- 
poses is not taken away, rather, the landlady 
having contravened section 21 of the Act 
cannot maintain this petition. [Para . 29.] 
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Petition under section 25 of the Tamil Nadu 
Buildings (Lease and Rent Control) Act, 1960 
as amended by Act XXIII of 1973 praying the 
High Court to revise the order of the Court of 
the Principal Subordinate Judge, Chengalpattu 
dated 30tb June, 1978 and made in C. M. A. 
No. 165 of 1975 (R. C. O. P. No. 46 of 1973 
Rent Controller cum Prl. DM Poonamallee) 


M. N. Padmanabhan and D. Mukundan, for 
Petitioners. 

R. S. Venkatachari, for Respondent. 

The Court delivered the following 


Ju2GMENT.— The landlady is the petitioner. 
She filed the petition under section 10 (2) (i) 
on the ground of wilful default; under section 
10 (3) (a) (1) requiring the premises, for her 
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own use and occupation; and under sectjon 
10 (2) (ii) (b) Since the tenant has converted 
the premises for a different use, namely for 
non-residential purpose, when the tenancy 
was only for residential purpose, aud there- 
fore liable to be evicted under Tamil Nadu 
Act XVIII of 1960, 


2. In her petition, she stated that the pre- 
mises bearing Door No. 24, North Part 
Street, Venkatapuram, Ambattur was let out 
to the tenant for a monthly rental of Rs. 200 
and that the premises is required for her own 
use and occupation as she does not own any 
other house, and that it was Jet out only for 
residential purpose by the petitioner, but the 
tenant has now started using the premises for 
non-residential purpose, namely for a laundry 
which causes nuisance and inconvenience to 
the neighbours, and that he has not paid rent 
for the months January to March, 1970, for 
March, 1971 and February, 1973, in all for a 
period of five months aggregating to Rs. 1,000 
and also a Sum of Rs. 80 for the month of 
April, 1970. Thus in all, a sum of Rs. 1,080 
remains to be paid aud in spite of issue of 
lawyer's notice on Ist February, 1973, deter- 
mining the tenancy by the end of February, 
1973, he had avoided delivering possession of 
the property. The claim that he has spent 
about Rs 20,000 in the premises is false and 
no such improvements have been effected. 
No advance to the extent of Rs. 3,000 as 
claimed, was ever received by her. 


3. In the counter-statement filed by the 
tenant, who is the respondent herein, he 
claimed that there was no jural relationship 
ofiandlord and tenant between himself and 
the petitioner herein, and that it was only 
her husband who leased out the premises to 
him and the tenancy commenced in the 
middle of December, 1969 but later on treat- 
ed as one of an English Calendar month. He 
has also stated that he has paid a sum of 
Rs. 3,000 by way of advance to the husband 
of the petitioner on the specific uaderstand- 
ing that the premises is to be used for dry 
cleaning and laundry purpose and it was only 
on this understanding, a high rent of Rs. 200 


М. Б. J.-46 
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was fixed for this premises, and the present 
claim that it was let out for residential 
purpose is a deliberate lie, whereas originally 
the premises was taken on lease only for the 
conduct of the business m dry cleaning and 
the claim that he has not paid rent is false 
for the months mentioned by the petitioner, 
as her hushand had received those payments 
and that he has not committed any wilful 
default as claimed by her, and that the peti- 
tioner is not in need of the premises as she 
has moved to ihe city for education of her 
children, and there is no bona fides in the 
claim, and that he has spent nearly Rs. 20,000 
for the construction of an overhead tank, 
cloth washing tank, cloth boiling stove and 
latrine and towards other improvements and 
it was only when he refused to pay enhanced 
dea the present petition has come to be 
iled. | 


4. The petition for eviction was filed on 
three grounds. On the ground of wilful 
default, pleaded, both the authorities had 
come to the conclusion that the alleged wilful 
default is not true. On the second ground 
that the tenant had converted the premises 
from residential to non-residential premises, 
both the authorities have concurrently held 
that this claim is baseless, and that the 
tenant has not used the building for a 
purpose other than the purpose for which it 
was let out. 


3. [tis only on the aspect of ‘bona fide’ 
requirement for the use and personal occupas 
tion of the landlord, that the Rent Controller 
held in her favour, whereas the Appellate 
Authority held that this claimis not enter- 
tainable on the ground that having let out 
premises for non-residential purpose, she is 
not entitled to require the premises for 
residential purpose and therefore rejected her 
petition. 


6, , Aggrieved agaiast this order, this civil 
revision petition is filed under section 25 
of the Act. 
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7. Mr. Sivamani, counsel for the petitioner- 
landlady contends that the appellate 
authority was in gross error in holding that 
. the premises was let out only for non- 
residential purpose, when factually the 
building was used only for residential 
purposes at the time of letting out, the 
Structural features of the building being 
fit only for residential purposes and 
when the building was a residential 
building atthe time when the Act XVIII 
of 1960 had come  ioto force. Unless an 
order had been secured, under section 21 of 
the Act for conversion in law, for the purpo- 
ses of the Act, it has to be treated only as a 
residential premises, and admittedly when 
the respondent is using it for non-residential 
purposes, it will not be open to treat the 
tenancy as one for non-residential purposes, 
and reject the petition on the ground that the 
landlady cannot ask for residential purpose 
because the premises by illegal conversion is 
being used for non-residential purposes. He 
would further contend that no court can en- 
courage a violation of a statutory provision 
in that when in law the premises can be trea- 
ted only as a residential premises, even if the 
landlady had entered into a transaction of 
lease to let out the premises for non-residen- 
tial purposes, the tenant cannot take advan- 
tage of such a lease arrangement, because 
both of them will be liable to be prosecuted 
under section 31 of the Act and the lease 
transaction 15 void, and the parties will be 
bound to tieat the building as a residential 
premises, and accordingly relief has to be 
granted irrespective of whatever might be the 
consent given by the landlady for the buiid- 
ing to be used as non-residential premises 
assuming that she had given such a consent. 
In this case, on the evidence on record, it is 
quite clear that the premises was let out only 
for residential purposes and it was only the 
tenant who had later on converted it to non- 
residential purpose and that th2 concurrent 
findings arrived at by the two authorities 
being erroneous and contrary ќо evidence on 
record, cannot be sustained by this court, 
whose jurisdiction under section 25 of the 
Act is of the widest amplitude. | 


8. Subsequent to the filing of the petition, 
her nine children have almost completed their 
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education and there is no need for her to 
stay in the city, and therefore there is bona 
fides in her claim for demanding possession 
of her own premises when she is net posses- 
sed of any other property in the city. As to 
the other findings regarding wilful default, 
he would state that the claim had been 
rejected on flimsy grounds. 


9, The main aspect to be considered is whe 
ther the conversion pleaded is true or not. 
Both the authorities have concurrently held 
that the conversion pleaded is untrue and 
originally the building had been let out for 
non-residentíal purposes and the tenancy 
started from. January, 1970.  Petitioner's 
husband P. W. 1, has spoken about a portion 
ofthe property having been let out on a 
monthly rent of Rs. 100 p.m. In his evi- 
dence, he would state that the premises was 
used for residential purpose and that it had 
been let out to the respondent on a rent of 
Rs. 200 and he was-asked to remit the rents 
in the Bank itself, He cameto know about 
the laundry being conducted in the premises 
only in 1977, and before that he had 
not seen the premises, as he had gone to 
Bombay for his work, and that his wife 
continued to live at Madras with the 
children. He admits that under Exhibit B-1, 
dated 16th February, 1971, he had demanded 
Rs. 250 as rent and the letter had been 
addressed in the name of the laundry. 
Further be would state that apart from the 
building portion, a vacant site of about 2 
grounds belonging to him had also been 
fenced as one property, and it has been 
rented out as one unit. In Exhibit B-2 dated, 
26th June, 1972, a letter written by him, he 
has demanded enhanced rent of Rs. 50 by 
stating that Sumathi Industries are asking 
for higher rate of rent. He was aware 
that the respondent was having laundry 
business in other places. Of the nine 
children, only two are studying presently in 
High School, and the rest of them had com- 
pleted their education. Therefore the pre- 
mises is immediately required for personal 
occupation. He never received any advance, 
nor the improvements claimed, have been 
made and the premises was let out only for 
residential purposes and not forany 
trade purposes. No written consent had 
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been taken for any such conversion. He is 
the sole witness for the petitioner. The 
tenant had examined himself as R. W. No. 1 
and he claimed that he took the premises 
for laundry business and for having a show- 
room, and at that time, he was employed 
in Tube Products as a worker earning a 
salary of Rs. 250 and at the same time, 
he was also having laundry shops in two 
other places aad he wanted to open a shop 
at Ambattur. Не took the premises along 
with the vacant site fenced together after 
negotiation held with the husband of the 
petitioner, and that he was asked to paya 
sum of Rs. 5,000 as advance- He paid 
only Rs. 3,000 and settled the transaction. 
The premises had only a single phase 
electric conuection and conversion was made 
to a three phase connection, which is requir- 
ed for operating laundry equipments. 
Though, he had not secured the written 
consent, in the application, petitioner’s 
husband has signed the letter for grant of 
licence, It is untrue to claim that the pre- 
mises was taken for residential purposes 
because with his meagre salary and on what 
he was earning from the laundry business in 
ether places, he was not a person who could 
afford to pay a sum of Rs. 2,00 р. т. by 


way of rent solely for residential occupation, 


The husband of the petitioner, having 
received the rents, has come forward to 
falsely claim that the rents have not been 
piid. Extensive improvements have been 
made and he has spent nearly Rs. 20,000 and 
at this stage, when the premises is a non-resi- 
dential one, the laundry cannot be asked for 
residential purposes. He wasinformed that 
the petitioner is willing to sell the property 
on the plea that in Ambattur Township, 
she intends to build a house and the present 


claimin made only for renting out the 


premises for a higher rent, and there Is no 
bona fide in the claim For the purpose 
of carrying out laundry business and for 
washing clothes in open yard, he has 
engaged sixteen persons of which 12 persons 
аге in the premises itself and they cook 
ande at. From 1970 onwards licence had 


been issued not only for a three phase 


electric supply but also for carrying on the 
laundry business, and all these facts have 
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been fully known to the | petitioner and her 
husband. 


10. A Commissioner was appointed for 
ascertaining the nature of improvements 
made and he has reported about the location 
of rooms and the extent to which improve- 
ments have been made, and that the 
premises was being used for non-residential 
purposes. He can make out two rooms 
used as kitchens and that the premises 
consist of two portions, one on the west 
and one on the east and has been construc- 
ted for the residence of two tenants. Six 
rooms were being used for laundry and three 
Tooms are used for the residence of the 
respondent, and in the vacant backyard, 
there are conerete tables, tubes and other 
things which are used for laundry business 
and three phase electric connection had been 
provided. 


il. On such evidence, Mr. Sivamani 
contends that the premises is structurally a 
residential one and it could have been rented 
out only for residential purposes and merely 
because the tenant had subsequently taken 
three phases electric connection and has 
made some improvements, it could not mean 
that atthe inception the tenancy was for 
non-residential purpose. He contends that 
the concurrent findings of the two authori- 
ties that there was no conversion by the 
tenant, are incorrect and erroneous. There 
is no evidence to the effect that prior to the 
tenancy in favour of respondent, the 
premises was let out for any non-residential 
purpose. Hence the tenancy was only for 
residential purpose. 


12. Mr. К. S. Venkatachari fer the respon- 
dent would state that whatever be thé 
nature of enjoyment of the property prior to 
the tenancy in favour of the respondent, 


. there is clinching evidence that knowingly 


the premises was let out for non-residential 
purposes and no one would pay Rs. 200 
for this premises, unless it be for non-resei- 
dential purposes. R. W. 1 had  statnd, 
that the monthly rent was only Rs. 75 and 
if it has to be utilised for laundry purpose’ 
the rent will be Rs. 200. 
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13. The evidence Өй récord goes to show 
that the premises though structurally a 
residential one, has been utilised for laundry 
purposes and for the said purpose, it cannot 
be said that such a building cannot be utili- 
sed. The open yard ofnearly two grounds has 
been utilised for washing clothes. Hence 
the nature of the property can easily fit in 
for the purpose for Which it is claimed to 
have been taken Оп lease About the 
existence of relationship of landlady and 
tenant. there is no dispute. Petitioner’s 
husband had come foward to state that he 
had claimed higher rent under Exhibit B-1 
stating that some other industry is asking 
for higher rent and hence Rs. 250 per month 
has to be paid. His claim that only in 1977 
he knew about the laundry business being 
carried on, is untrue. He has written 
Exhibit B-1. on 16th February, 1971, 
addressed in the name of the laundry. 


14. When the notice for eviction had been 
issued in 1973, to plead that he had seen the 
premises only in 1977 is unbelieavble. The 
petitioner was quite conscious of the 
purpose for which the premises was being 
used. She was aware of the purpose to 
which it was to be used at the time of 
letting out of the property. This is an 
aspect on which, on the evidence on record, 
the two authorities have concurrently held 
against the petitioner. immeuiately after 
taking possession of the property, the tenant 
had applied for three phase current and nas 
also secured the licence for running a 
laundry. P. W. 1 had signed in the 
letter addressed for grant of licence, There- 
fore on the evidence adduced, the concurrent 
finding arrived at by the two authorities 
does not call for any interference 


15. Apart from what can be said on con- 
sideration of evidence, Mr. В. S, Venkata- 
chari by relying upon the decision in 
Sri Rajalakshmi Dyeing Works v. Ranga- 
swamy!, would plead that while exercisiag 
powers under section 25 of the Act, this 
Court cannot function as a second court of 
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first appeal. la that decision dealing with 
the scope of section 25 of the Act it is held 
that despite the wide language employed in 
section 25 the High Court should not inter- 
fere with the findings of fact merely because 
it does not agree with the findings of the 
subordinate authority and the power confer- 
red under section 25 of the Act may not be 
as narrow as the revisional power of the 
High Court under section 115 of the Code of 
Civil Procedure, but it is not wide enough to 
make the High Court a second Court of first 
appeal, and the concurrent finding based on 
evidence cannot be in erfered with by merely 
holding that the question involved is a 
mixed question of fact and law. 


16. In this case, the concurrent finding 
arrived at by the authorities is based on 
evidence which has been adverted to above 
and there is no warrant for interference with 
such a concurrent finding in the light of 
what has been held by the Supreme Court. 
The concurrent finding being to the effect 
that there was no conversion by the tenant 
subsequent to the lease transaciion and that 
the premises was let out for non-residential 
purpose, the contention raided’ by 
Mr. Sivamani on this aspect has to be 
rejected. 


17. The matter cannot be concluded on 
this aspect alone, because Mr. Sivamani has 
further contended that when the premises 
was a residential one, at the time when the 
Act came into force and wss so at the time 
when it was let out, the tenan: cannot claim 
thatit is a non-residential premises and 
therefore the landlady cannot seek to 
recover it for residential purposes Even 
ifthe tenancy was for non-residential pur- 
poses, when both the parties have violated 
tbe provisions of th: Act by not securing 
the permission under section 21 of the Act 
the tenant cannot rely -upon such a trans- 
action and resist the eviction proceedings. 


18. In support of this contention, he relies 
upon the decision in D Dakshinamoorthy v. 
Thulja Bai’. This decision was rendered 
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in а matter that arose  uader Act 
. ХХІХ of 1949. The ‘user’ of the pro- 
perty down. to the date of the 


filing of the petition and of aa acquiescence 
by the landlady is one of the tests to fiad 
out whether the lease is for residential or non- 
resideatial purposes. Ја а саѕе where there 
is evidence of user, but no evidence of 
acquiescence, then the structural design and 
the antecedent user as kaown to the tenant 
and the surrounding circumstances can be 
taken into account if the buildiug is capable 
of both residential and non-residential 
purposes. On determination of the question 


of fact, the main and dominant purpose of, 


letting out, has to be made out. Where at 
the inception, it is only a residential building 
it may become a non-residential building by 
force of the terms of the letting and any con- 
version after the letting of such a building 
into a non-residential one, can take place 
only by followiog what the statute prescribes. 
Therefore Mr. Sivamani would contend that 
the concurrent finding which is relied upon 
is not based on proper or relevant factors, 
and the user itself is no longer conclusive 
one in view. of the decision in’ Busching 
Schmitz v. Menghani!, wherein it was held 
while dealing with the provisions of Delhi 
Rent Control Act, that the use or purpose of 
‘the letting is no conclusive test, and hence in 
this case, the use of the property by the 
tenant for laundry purposes, cannot be taken 
into account, and therefore there was an 
error in appreciation of the evidence by the 
two authorities, 


19. D. B. Godse v. Ramachandra Iyer?, is 
relied upon to conteud that it is not for the 
tenant to state that the family does not 
require the premises and that they may con- 
tinue to live in the same place for the educa- 
tion of the children, for which purpose they 
have originally gone to Madras. In deter- 
mining bona fides, the desire of the landlady 
for her own purposes, cannot be rejected by 
pointing out that the purpose for which the 
pieni had moved out, has sínce ceased 
to exist. i 
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20. Mr. R. S. Veakatachari contends that 
if in spite of what has beza heli in Raja- 
lakshmi Dyeing works v. Rangaswami!, this 
Court is to go into the question of finding 
out as to whether the building is a residential 
one or a non-residential one, the authorities 
have not decided about the nature of tenancy 
by subsequent user, but have chosen to hold 
that even at the inception, the premises was 
let out only for non-residential purposes, and 
the land-lady was fully aware of the same 
when negotiations took place through her 
husband, 


21. On the aspect as to whether a residential 
premises can he converted as a non-residential 
one, this is not а case where subsequent to 
the tenancy, the tenant has converted the 
user of the property, but right from incep- 
tion, he had been put ia possession of the 
property for non-residential purposes. 
Therefore the landlady can no longer contend 
that the structural aspect of the building 
is of a residential type or that iù was being 
used as a residential one, and therefore even 
though the let.ing out was for non-residen- 
tial purposes. for the purpose of proceedings 
under Act XVIII of 1960, it has to be deemed 
to be only a residential building. 


22 Onthis aspect, he relies upon the deci- 


sion in Sri Gopal Dass Verma v. 
Dr. S. K. Dhardwai?, wherein it was held 
that if the la dlord has acquiesced 


in the tenant using the premises let out 
initially for residential purpose both for 
residential and professional or non-residen- 
or commercial purposes, later on the land- 
lord cannot object on the ground that the 
property is being put to a different use 
Once acquiescence is made out, the landlady 
cannot plead that the tenant is liable to be 
evicted, because the premises is no longer 
used exclusively for residential purposes, 


23. In this case, even at the inception the 
premises was let out only for non-residential 
purposes, and all these years,to the full know- 


ledgeof the landlady a laundry was being 


conducted. and having let out the property 
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for non-residential purposes, it will not be 
open to the landlady to claim that before the 
premises was let out it was residential 
premises. As far as the landlady and tenant 
are concerned, it is only the jural relationship 
between the parties which has бо be looked 
into and not what was the manner in 
which the premises was being used prior to 
the letting out. 


24. The next point taken is, merely because 
the requisite permission under section 21 of 
the Act has not been obtained, would it 
result in the lease transaction being treated 
as void and that the tenant cannot seek 
protection under the Act ? On this aspect, 
Mr. Sivamani relied upon the decision in 
Bapabhai Mohanbhai w. Mahila Sahakari 
Udyog Mandir! which arose under Bombay 
Rents, Hotel and Lodging House Rates Control 
Act LVII of 1947, wherein under section 25 
(1) of the Act, permission is required for 
converting a residential premises to a non- 
residential one and if such an order is not 
secured, the landlord is liable to be pro- 
secuted and punished under section 25 (2) 
of the Act. When thelandlord sought for 
recovery of possession, it was held that if 
relief is to be granted which would be result- 
ing in a violation of section 25 (1) of the Act 
it would pave the way for prosecution and 
punishment and no Courtcan ever grant a 
relief where contravention has been 
committed of the Act. Itis therefore con- 
tended by him that when no permission had 
been secured for conversion which was a 
residential premises at the time of coming 
into force of the Act it would not be open 
to the tenant to rely upon the terms of the 
tenancy, and such a lease agreement even if 
entered into, would not result in the character 
of the building being changed, and hence the 
tenant cannot resist by pleading that the 
landlady cannot ask for her own residential- 
purpose. 


25. То counrter this contention, Mr. R. 5, 
Venkatachari, relied upon the decision report, 
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ed in Murlidhar Agarwal v. State of U. Р. 
which arose under U. Р, (Temporary) Con- 
trol of Rent and Eviction Act, 1947, where 
if washeld that there was need for secu- 
ring the permission of the Magistrate before 
a property is let out, and. when there was a 
contravention, the tenantis protected and 
the interests acquired by him, would not be 
taken away because of the contravention 
committed by the landlord and that the land- 
lord alone will be punished. Не also relies 
upon the decision in Shankarlal v. Jagadiswar 
Rao*, wherein а Full Bench of that Court 
held that: | 


“An agreement of lease entered into bet- 
ween the landlord and tenant ia contraven- 
tion of section 3 (3) of the Hyderabad 
Rent Control Act or section 3 (5) of the 
Andhra Pradesh Rent Control Act, will 
not be illegal and void inter se between the 
parties, either on the ground that it is for- 
bidden by law or on the ground that it is 
opposed to public policy in terms of sec- 
tion 23 of the Contract Act.” 


He also refers to the decision reported 
in —Tikkamchand Mithalal. Jain v. 
M. R. Narasimhachari®, wherein aione section 
21 had been noted even though in Nagamma 
v. Medula*, this section had not been taken 
note of. 


26. For conversion of a building which was 
residential on the date of the coming into 
force of the Act, necessary permission has to 
be secured in writing from the Controller 
under section 21 of the Act. Without such а 
written consent if any building had been 
converted for non-residential purposes, under 
section 31 of the Act any person who contra- 
venes the provision is liable to be punished 
with fine which may extend to Rs. 200. In 
this case, there is no evidence to the effect 
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that prior to the tenancy granted in favour 
of the respondent, the premises was being 
used aS a non-residential premises. It is the 
land-lady who knowingly had allowed the 
building to be used for non-residential pur- 
poses. Though reliance is placed by Mr. Siva- 
mani on the word ‘person’ used in section 33 
of the Act to include both the landlord and 
tenant, it does not mean that both of them 
are to be prosecuted in every case. For 
contravention of section 21, depending upon 
the facts and circumstances of each case, it 


may be either the landlord or the tenant who . 


may be prosecuted, and in some cases both 
ofthem also may be prosecuted. If after 
securing the premises for residential pur- 
poses, if the tenant is to convert the pre- 
mises for non-residential purposes, in such 
cases, the tenant alone will be punished. If 
both of them being fully aware that it is a 
residential premises, laterion have it convert- 
ed as non-residential, by the  landiord 
altering the structure of the building and the 
tenant using the building as a non-residen- 
tial premises, then both of them would be 
prosecuted. 


27. The evidence discloses that this is 
not a case where the tenant took it for 


‘lresidential purpose, aud later on converted 


it. He was put into the premises by 
the landlady for using it for non-residential 
purpose. 
land-lady who will be liable for prosecution. 
As held in Rahim Khan v. Khurshed' and 
Shankarlal’s case?, the contravention, if any, 
would not take away the right of the tenant 
to claim the benefits under the Act as a 
tenant. Therefore the tenant has a right 
to resist the petition by stating that having 
rented out the building for non-residential 
Ipurposes, it will not be open to the landlord 
to ask for residential purposes. 


28. The next contention taken ` by 
Mr. Sivamani is that even if it is a case of 
ease for non-residential purposes, now that 
the circumstances in which the landlady had 
left Ambattur and took a premises at Madras 
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Such being the case, it is only the 
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on rent are over and herself not owning any 
other property, she is entitled to seek for 
recovery of possession of the property for 
residential purposes for which the premises 
was being originally utilised, Counsel for 
the petitioner relied upon the decision in 
D. B. Godse v. Ramachandra Iyer’, wherein it 
was held thatitis not for the tenant to 
dictate as to how the landlady can continue 
to live in the place where he was living and 
that there is no necessity to vacate the por- 
tion in the occupation of the tenant. 


29. This Court has repeatedly held that it 
is not for the tenant to dictate to the land- 
lord as to what should be the requirement of 
the landlord, and in this case, it is since 
reported that out of the 9 children, two are 
presently studying in High School and the 
landlady would like to come back and live in 
her own house. But the only hurdle she 
faces is that the premises having been let out 
for non-residential purposes, she cannot 
disturb such a tenancy till it comes to an 
end, and the tenant having acquired statu- 
tory rights to resist the recovery of posses- 
sion of the property, unless if be for non- 
residential purposes. It is only if the land- 
lord requires it for non-residential purposes, 
shecan maintain this petition. In Thirupathi 
Nadar, and Sons v. Dr. 5 D. Kantha Rao*,a 
Division Bench of this Court while dealing with 
the petition where the landlord had asked for 
additional accommodation, it was held that if 
it is a residential building, the landlord can 
obtain additional accommodation oaly for the 
purpose of residence, and if it is a mon- 
residential he can obtain additional accommo: 
dation only for the purpose of the business 
which he was carrying on. In this case, 
though the: claim is not for additional 
accommodation but a petition for eviction on 
the ground of wilful default, eonversion and 
user for different purposes and for personal 
occupation, and there being no provision for 
enabling a landlord to ask for recovery of 
possession for residential purposes of a 
premises having let.it out for non-residentia] 
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purposes, the present petition is 
not maintainable. By her own conduci, 
the landlady had allowed a statutory right to 
be acquired by the tenant for use of the, 
. premises for non-residential purposes, 
though the landlady had violated section 21 
of the Act by not securing the written permis- 
sion of the Controller for such conversion. 
Hence the right of the tenant to resist this 
petition filed for recovery of possession for 
residential purposes, is not taken away 
Rather the landlady having contravened 
section 21 of the Act cannot maintain this 
petition. 


30. Even though this petition could have 
been disposed of by holding that the con- 
current findings arrived at, based on relevant 
evidence, does not call for any interference, 
in view of the décision in Rajalakshmi Dyeing 
Workers’ caset, the other points had to be 
considered because of the contentions raised 
as above adverted to. 
points it had been held against the landlady, 
this petition is dismissed. 

No Costs. 


RS 
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Petition dismissed, 
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mission of Enquiry — Findings in the report 
against:the affected party without giving 
opportunity —That portion, held yiolatlon of 
section 8-B and rules 7 and 10. 








1. (1980) 2 К. C. J. 165: А.Т.К. 1980 S.C. 1253. 
*W. Ae No. 14 of 19:0. 7th August, 1980, 
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Now that on all- 
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Under section 8-B of the Commission of 
Enquiry Act and the Rules framed thereunder 
the Commission of Enquiry appointed under 
the provisions of the said Act was bound to 
give a reasonable opportunity to the person 
whose conduct was sought to be inquired 
into and whose reputation was likely to be 
prejudicial:y affected by the enquiry. That 
portion of the report which dealt with the 
conduct and reputation of the affected party 
without giving such party an opportunity of 
being heard ia the inquiry should be taken 
to be vitiated for violation of section *-B 
of the Act and rules 7 and 10 of the Commis- 
sion of Enquiry Tamil Nadu Rules: | Para. 6.] 


Those findings cannot exclusively form the 
subject-matter of any inquiry. No action 
can therefore be taken against the petitioner 
solely based on such findings. [Рага. 7.1 


Appeal under Ciause 15 of the Letters Patent 
against the order of V. Ramaswami, J, dated 
25th October, 1979 in W. P. No. 4249- of 
1979 etc. 


P. Chidambaram, for Appellant. 


The Government Pleader, for Respondent. 


The Order of the Court was made by 


Ramanujam. J.—The appellant in the 
writ appeal and the petitioner in the writ 
petition who is the same: person was a 
Warder, Grade II in the Central Prison, 
Madras, during the period from 15th 
September. 1971, till 10th March, 1978. 
The State Government by G. O. Ms. No. '202, 
Public (Law and Order-A), dated 21st May, 
1977, appointed a Commission of Enquity 
under section 3 of the Commission of 
Rnquiry Act, 1952, to enquire into the 
incidents of beating and ill-treatment that is 
alleged to have taken place ір the Central 
Prison, Madras, during February, 1976. The 
said Commission of Enquiry submitted its 
report to the first respondent on 26th 
Ceptember, 1977 Paragraphs 4 (56) and 
7 (26) of the said report deal with the 
appellant's conduct as Warder and Commis- 
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sion of Eaquiry gives the following findings 
therein as regards the appeliant’s conduct: 


"Consequently, I have no hesitation in 
coming to the conclusion -that Thiru 
Manoharan took part in the beating of 
the detenus on the night of ‘2nd February, 
1976 in the ninth block 


Under these circumstances, ! am definitely 
of the opinion that the jail officials had a 
regular policy of oeating every political 
detenu at the earliest possible opportunity, 
on their admission and that such beatiag 
had been severe and merciless”. 


Based on the said findings, disciplinary pro- 
ceedings have been initiated by the first res- 
pondent against the appellant and the sécond 
respondent has been appointed as the Enquiry 
Officer The Eaquiry Officer has served on 
the appellant a charge memo. alleging that the 
appellant has beat detenus and had followed 
a regular policy of beating political detenus 
al every available opportunity after their 
admission and that such beating has always 
been severe and ruthless causing injuries. 
This charge was purely based on the find- 
ings given by the Commission of Enquiry in 
paragraphs 4 (26) and 7 (56) of its report. 
On service of the memo. of charges, the 
appellant filed two Writ Petitions, W. P. 
Nos. 4248 of 1979 and 4249 of 1979. W. P. 
No. 4948 of 1979 was admitted but the 
W, P. No 4249 cf 1979 was dismissed, 


2. Since the issues involved in the writ 
appealas well as in the writ petition are 
practically the same, they are dealt wi h to 
gether. 


3. W. A. No. 14 of 1980 is directed against 
the order of V. Ramaswami, J. in W Р. No. 
4249 of 1979, rejecting the appellant’s writ 
petition for the issue of a writ of certiorari to 
quash paragraphs 4 (56) and 7 (26) of the 
report, dated 26th September, 1977, of the 


Commissicn of Enquiry appointed to 
enquire into the alleged incidenis of 
harassment and  ili-treatmeat of {һе 


My b. 7. 47 


369 


detenus alleged to have taken place in 
the Central Prison, Madras during February, 
1976 to February 1977. The said writ peti- 
tioa has been dismissed by the learned 
Judge on the ground that the report itself 
has no legal force proprio vigore, 
and therefore, it caunot be the subject- 
matter of quash proceedings under Article 
226 of the Constitution of India and that the 
nature of the Commission's report being an 
informative one and the findings thereon not 
being enforceable by or against any of the 
parties, it cannot be quashed at the instance 
of the appellant. Aggrieved against the 
dismissal of the writ petition the petitioner 
has come up in appeal. 


4, In this appeal, the main contention 
urged by the learned counsel for the appel- 
lant is that even though the report of the 
Commission of Enquiry, dated 26th Septem- 
ber, 1977, has no legal and binding force, so 
long asit contains a finding that the appel- 
lant is guilty of taking part in the beating of 
the detenus on the night of 2nd February, 
1976 in the 9th block of the Central Prison, 
Madras, the appellant is entitled to question 
that finding which has been rendered with- 
out giving any opportunity to him to put 
forward his case in defence. According to 
the learned counsel fcr the appellant, 
though the report is not legally enforceable 
proprio vigore, the State of Tamil Nadu, has 
taken advantage of the said finding contain- 
ed in that report and has initiated the 
departmental proceedings only on the basis 
ofthe said finding and in those circum- 
stances, the appellant is entitled to seek the 
quasbing of that portion of the report which 
affects him. The Jearned counsel also points 
out that wharever be the nature of the report 
of the Commission of Enquiry, since it has 
not complied with the mandatory provision 
contained jn section 6-B of the Commission 
of Enquiry Act 1952, under which the Com- 
mission is undera duty to give a resonable 
opportunity of being heard in the enquiry, 
tbe relevant portion of tbe repcrt which 
finds the appellant io be guilty of beating 
the political prisoner on the night ef 2nd 
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February, 1976, in tbe Central Prison, 
Madras without giving an opportunity of 
being heard has to be set aside. 


5. Inthecounter-af&üdavit filed on behalf 
of the respondents they do not dispute the 


allegation of the appellant that he was not - 


given any opportunity before the Commis- 
sion rendered its findings in paragraphs 4.56 
and 7.26. Even apart from this, the records 
of the Commission of Enquiry show that no 
summons was issued to the appellant: asking 
him to put forward his defence with referen- 
ce to the allegation of his beating the 
detenus in the Central Jail on 2nd February, 
1976. Therefore, the allegation of the 
petitioner-appellant that the mandatory 
provision in section 8-B of the Commission 
of Enquiry Act, as also rules 7 and 10 of 
the Commission of Enquiry Tamil Nadu 
Rules, 1972, have not been complied with, 
appears to be true. 


6. Section 8-B of the Commission of 
Enquiry Act, 1925, is as follows :— 


*8.B. If, at any stage of the inquiry, the 
Commission 


(а). considers it necessary to inquire into 
the conduct of any person ; or 


(b) is of opinion that the reputation of 
any person is likely to be prejudicially 


affected by the inquiry, the Commission . 


shallgive to that person a reasonable 
opportunity of being heard in the inquiry 
and to produce evidence in his defence : 


Provided that nothing ín this section shall 
apply where the credit of a witness is 
being impeached.” 


Rules 7 and 10 are as follows :— 


‘7. The manner of holding enquiry and 
the procedure to be followed :— 


1. The Commission shall, as soon as may 
be after its appointment, 


Notice: (a) issue a notice to every 
person, who, in its opinion, should be 
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given an opportunity of being heard in 
the inquiry, to furnish to the Commission 
a statement relating to such matters as 
may be specified in the notice; 


(b) issuea notification to be published, in 
such manner as it may deem fit, inviting 
al! persons acquainted, with the subject- 
matter of the inquiry, to furnish to the 
Commission a statement relating to such 
matters as may be specified in such noti- 
fication. 


`2. Every statement furnished under 'sub- 
rule (1) shall be accompanied by an 
affidavit in support of the facts set out in 
the statement swora or solemnly affirmed 
by the persoa furnishing the statement. 


3. Every person furmishing a statement 
under sub-rule (1) shall also furnish to the 
Commission, along with such statement, 
wherever possible, the originals or true 
copies of such of the documents as may be 
in his possession or power and shall state 
the name and address of the person with 
гош the remaining documents аге avail- 
able.......... | 


10. Persons likely to be prejudicially 
affected to be heard. —1f, at any stage of 
the inquiry, the Commission— 
(a) considers it necessary to inquire into 
the conduct of any person; or 


(Б) is of the opinion that the reputation 
of any person islikely to be prejudically 
affected by the inquiry the Commission 
shall give to that person a reasonable 
opportunity of being heard in the inquiry 
and to produce evidence in his defence."' 


Under the abovesaid’ section of the Com- 
mission of Enquiry Act and the Rules 
framed thereunder the Commission of 
Enquiry appointed under the provisions of 
the said Act is bound to give a reasonable 
opportunity to the person whose conduct isl- 
sought to be inquired into and whose repu- 
tation is likely to be prejudicially affected by 
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the inquiry. Admittedly the report in para- 
graphs 4 (56) and 7 (26) specifically deals 
with the conduct of the appellant and the 
finding given therein has affected the reputa- 
tion of the appellant. Therefore, that 
portion of the report which deals with the 
conduct and reputation of the appellant, 
without giving the appellant an opportunity 
of being heard in the inquiry should be 
taken to be vitiated for violation of section 
8-B of the Act. It is true that the 
report of the Commission of Inquiry has no 
legal force proprio vigore. But, however, it 
is seen in this case that the findings rendered 
by the Commission of Inquiry in paragraphs 
4 (56) and 7 (26) have been taken as the sole 
basis for initiating the disciplinary proceed- 
ings against the appellant. In those 
circumstances, the appellant is entitled to 
put forward his grievance that the Commis- 
- gion of Inquiry has given findings regarding 
his conduct without giving him an oppor- 
tunity to put forward his defence and 
behind his back and, therefore, that portion 
of the report which deals with his conduct 
and affects his reputation cannot be relied 
on by the State Government. Though the. 
appellant had originally prayed for a writ of 
certiorari to quash that portion of the 
report which affects him, һе has subsequen- 
tly filed a petition, C. M. P. No. 6645 of 
1979 for substituting the prayer to man- 
damus  forbearing the respondents from 
‚+ taking any action against him based upon 
paragraphs 4 (56) and 7 (26) of the report 
which, according to him, are vitiated by the 
. violation of the statutory provision in sec- 
tion 8-B of the Act. Though the learned 
Judge felt that as the report of the Commis- 
sion of Inquiry has no legal force proprio 
vigore, there is no scope for quashing such a 
report, which is only of informative nature, 
and has no binding force on any of the 
parties, he has not considered the appellant's 
request for the issue of an alternative relief 
by way Of mandamus. ‘Thus findings render- 
ed in paragraphs 4 (56) and 7 (26) of the 
report of the Commission of Inquriy are in 
violation of section 8-B of the Act and rules 7 
and 10 of the Commission of Inquiry (Tamil 
Nadu) Rules in that the appellant was not 
given an opportunity of being heard at the 
enquiry, even though the findings rendered 
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deal with his official conduct and affect his 
reputation. We have to, therefore, hold 
that no action could be taken purely on the 
basis of those findings. In this case, the 
findings have been taken as the sole basis 
for initiating disciplinary proceedings as 
against the appellant, and the second res- 
pondent in the writ petition has been 
appointed as the Enquiry Officer for conduct. 
ing the disciplinary proceedings. 


7. In view of the fact that the finding in 
paragraphs 4 (56) and 7 (26) have been ren- 
dered by the Commission behind the back of 
the appellant, these findings cannot exclusi- 
vely form the subject-matter of any discipli- 
nary enquiry. In those circumstances, this 
Court has no other alternative except to 
issue a writ of mandamus forbearing the 
respondents from taking any action against 
the appellant solely based on paragraphs 4 
(56) and 7 (26) of the report, dated 26th 


September, 1977 of the Commission of! 
Inquiry. : 
8. The writ appeal, is, therefore, 


allowed and a Writ of mandamus is issued 
п W. P. No. 4249 of 1979as indicated 
above. 


9, In W. P. No. 4248 of 1979, the petitioner 
seeks the issuance of a writ of certiorari to 
quash the memorandum of cbarge, dated 
29th August, 1978 issued to the petitioner 
by the Enquiry Officer. That relief has been 
sought for by the petitioner on. the ground 
that the charge is solely based on the 
findings rendered by the Commission of 
Inquiry in paragraphs 4 (56) and 7 (26) of 
its report. According to the petitioner, 
since the findings in paragrphs 4 (56) and 7 
(26) of the report are vitiated by violation 
of section 8-B of the Act and rules7 and 10 
of the Rules, those findings cannot form 
the sole basis for the disciplinary enquiry. À 
perusal of the said memorandum of charge 
clearly indicates that there is no other basis 
for the charge except the findings in para- 
graphs 4 (56) and 7 (26). We have already 
held in the above writ appeal, the find- 
ings rendered in the sajd paragraphs cannot 
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be relied on by the respondents for taking 
any action against the peti. ioner. Therefore, 
we have to naturally quash the memorandum 
of charge. This is however without prejudice 
to the right of the respondents to initiate 
fresh proceedings, if the charge levelled 
against the appellant could be established 
by other materials independent of the find- 
ings rendered in paragraphs 4 (56) and 7 
(26) of the report. 


10. Inthis view, the writ petitionis also 
allowed. There will be no orderas to costs 
eithe: in the writ appeal or in the writ peti- 
tion. 


S. J. Appeal allowed; Petition 


allowed, 


TIES 


IN THE HIGH COURT OF JUDICATURE 


AT MADRAS. 


ParvEnt:—M. M. Ismail, CJ, and S. Nainar 
Sundaram, J. 


C, Alagirisamy Naidu .. Appellant* 


V. 


The Collecter of Madurai District, Madurai 
and another . Respondents. 


Tamil Nadu Panchayats Act (XXXV of 1958), 
section 60  (2)—Higher grade teacher in 
Panchayat Union —Transfer of, from one 
Panchayat Union to another Panchayat Union 
— Unions to be consulted before making 
transfer — Consultation not so made —Trans- 
fer invalid. 


The first proviso to sub-section (2) of section 
60 of the Tamil Nadu Panchayats Act 
clearly contemplated the concerned two 
Panchayat Union Councils being consulted 
before the transfer is effected Simply 
because the power of the Government under 
section 60 .2) had been delegated to the 
Collector, the requirement of the first pro- 
viso could not be dispensed with. There 
being no power other than the one con- 
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ferred by section: 60 (2), the requirement of 
consultation must be complied with whether 
the Government exercised the power  them- 
selves or some other officer by virtue of the 
delegation by, the Government exercised 
thatpower. f Para. 2.] 


Appeal under clause 15 of the Letters Patent 
against the order of Mohan, J., dated 19th 
July, :976, in W. P. No. 2730 of 1976, 


S. №. Abdul Wahab and M. M. Md. Sada*dul- 
lah, for Appellant. 


{ 
The Goverament Pieader and Shakir Ali 
and P. Chandrasekharan, for Respondents. 


The Judgment of the Court was delivered by 


Ismail, CJ. —This is ап appeal against the 
order of Mohan, J., dated 19th July, 1976, 
dismissing W. P. No. 2730 of 1976, filed by 
the appellant herein. The appellant was 
a Higher Grade teacher working in 
K Vellakulam Panchayat Union, and by the 
order, dated 24th June, 1976, passed by the 
Collector of Madurai, the appellant was 
transferred to Aladipatti in Kodaikanal 
Panchayat Union. It was this order that 
was challenged in the writ petition filed by 
the appellant herein. The order was challeng- 
ed on two grounds. One was that under 
section 60 (2) of the Tamil’ Nadu Panchayats 
Act, 1958, it was the Government that had 
the power to transfer and that the Collector 
had no such power. The second was that, in 
any event, before the order of transfer was 
made, the concerned Panchayat Unions 
should have been consulted and that in this 
case there was no such consultation. The 
learned Judge gave notice to the Government 
Pleader, who represented to the Court that 
the power of the Government under section 
60 (2) of the Act had been delegated to the 
Collector and that ity was that delegated 
power that was exercised by the Collector. 


2. Asfaras the requirement of consulta- 
tion was concerned, reliance was placed on 
behalf of the appellant before us on the deci- 
sion of Palaniswami, J, in Baktavastalam v. 
Dist , Collector, Tiruchirapa!li!, The learned 


t W.P. No, 4124 of 1970, dated 13th October, 
1972 | | 
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Judge in the present case did not follow that 
judgment, because he was of the opinion that 
a particular aspect was not placed before the 
learned Judge. The particular aspect to 
which the learned Judge made reference was 
СІ (16) of G. О. Ms. Мо. 2015, Rural 
Development and Local Administration 
Department, dated 23rd September, 1972, 
providing “The Collector may transfer 
teachers from one Panchayat Union to 
another suo motu within the district”. That 
Government Order merely laid down certain 
guidelines for the transfer of teachers work- 
ing in Panchayat Union schools, Itis admit- 
ted before us that the Collector has no power 
independent of the delegation by the Govern- 


ment under section 60 (2) of the Act to’ 


transfer any officer or servant of a Panchayat 
Union Council from one Union to another, 
Section 60 (2) of the Act which is the only 
statutory provision dealing with transfer, 
reads as follows: — 


"60 (2). Notwithstanding anything con- 
tained in this Act or the Tamil Nadu 
District Municipalities Act, 1720, any 
officer or servant of a Panchayat Union 
Council (including the Commissioner), 
may be transferred by the Government to 
service of any other Panchayat Unsion 
Council or any municipality constituted 
under the Tamil Nadu District Municipali- 
ties Act, 1920: 


Provided that no officer or servant (other 
than the Commissioner) shall be so trans- 
ferred except after consulting th: 
Panchayat Union Councils or municipal 
Councils concerned. 


Any authority making a transfer under 
this sub-section may issue such general or 
special directions as may in its орівіор be 
necessary for the purpose of giving due 
effect to such transfer". _ 


Thus the first proviso to sub-section (2) of 
section 60 clearly contemplates the two 
Panchayat Union Councils being consulted 
before the transfer is effected. Simply 
because the power of the Goverament under 
section 60 (2) has been delegated to the 
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Collector, the requirement of the ficst pro 
viso cannot be dispensed with. There betag 
no power other than toe oae conferred yy 
section 60 (2), the requirement of consulta- 
tion must be comphed with, whether the 
Government exercised the power themselves, 
or some other officer by virtue of the delega- 


tion (sic) by the Government of the exercise 
of the power. 


3. Under these circumstances, it was the 
judgment of Palaniswami, J., which govern- 
ed tne situation. Consequently, we allow 
the writ appeal, set aside the order of the 
learned Judge and allow the writ petition 
filed by the appellant herein. There will be 
no order as to costs. 


S. J. Appeal allowed. 


IN THE HIGH COURT OF JUDI- 
CATURB AT MADRAS. 


PRESENT: —7. R. Gokulakrishnan, J. 


Jaithun Beevi and others Petitioners? 
P. 
Begum Dustagir -o» Respondent, 


Tamil Nadu Buildings (Lease and Rent 
Control) Act (ХУТ of 1960). section 2 (5)— 
Non-residential building— Death of tenant— 
Conditions requisite to clothe his legal 
representatives with the right as a statutory 
tenant. 


To clothe the legal representatives of a 
deceased tenant with the right as a statutory 
tenant, they must be, in the case of a non- 
residential building, continuously associated 
with the original statutory tenant for tbe 
purpose of carrying on the business of the 
original tenant upto the death of the tenant 
and should have continued fo carry on such 
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business thereafter. Unless a finding is given 
one way or the other, the authorities under 
the Act (XVIII of 1960) caanot prozsed fuc- 
ther to pass orders under any one of the 
sections m2ntioned in the Act. ! 
[Para. 4. 


Petition uader section 25 of Tamil Nadu 
Buildings (Lease and Rent Control) ` Act 
XVII( of 1960 as amended by Act XXIII of 
1973 to revise the order of the Sub-Court, 
Madurai in C. M. A No. 237 of 1978 R. C. 
O.P. No 96 of 1978, District Munsif 
Court, Madurai Taluk. 


K. Venkataswami and K. Govindarajan, fo- 
Petitioners. 


Arab Shah, for Respondent. 
The Court delivered the following 


JooGMENr .— This revision petition is filed by 
the respoadents in R. C. O. P. No. 96. of 1978 
on the file of the: Rent Controller (District 
Munsif, Madurai taluk) against the order 
passed in C. M. А. No. 237 of 1978 on the 
file of the Subordinate Judge of Madurai. 
The respondent herein, who is the petitioner 
in the Rent Control Original Petition filed 
an eviction petition alleging that one 
S. M. S Mohideen Batcha came as a tenant 
in respect of door Nos. 8 and 9, Jarikaikar a 
Street, Ward No. 12, near police lines, 
Madurai town, on a monthly rent of Rs. 35, 
that the said rent was subsequently raised 
to Rs. 50 per month from January, 1970 on- 
wards, that subsequently S. M. S. Mohideen 
Batcha agreed to pay rent at th: rate of 
Rs. 60 per month, that there were arrears in 
the payment of rent by S. M. S. Mohideen 
Batcha beginning from Íst May, 1974, onwards 
that Mohideen Batcha died four months 
prior to the filiaz of the eviction petition, 
leaving behind him. the petitioners 1 to 3 
herein as legal heirs to the estate of the said 
S. M. S. Mohideen Batcha aad that the peti- 
tioners 1 to 3 areliable to pay the rent to 
respondent herein. It has been further 
alleged that there are arrears to the tuae of 
Rs. 1,980 which cover 33 months and that in 
spite of notice, the petitioners herein have 
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.the suit property after 
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not paid the same. It is further stated that 


the petitioners never even replied to the 


notice Exhibit A-3, seat by the respondent. 
herein. The petitioners herein, in their 

counter, have inter alia stated that 

S. M. S. Mohideen Batcha was regular in 
paying the rent till his lifetime, that no 

notice of demand was issued by the respon- 

dent herein when S. M. S. Mohideen Batcha 

was alive, that S. M S Mohideen Batcha 

and his younger brother S. M. S. Nawabjan 

were doing business in the suit premises, 

that after the death of Mohideen Batcha 
during 1976, his brother Nawabjan is 
running the businesss in his own name by 

suit property to 

the respondent herein and that the petitioners 

herein did not choose to reply to the notice 

sent to them siace they have no interest in 

the demise of 
Mohideen Batcha. It has been also specifi- 
cally averred in the counter Statement that 

the petition is barred for non-joinder of pro- 

per parties, that this eviction petition has 

been filed fraudulently against the petitioners 

herein, even though the respondent herein is 

receiving rent from the said S. M. S. Nawab- 
jan, who is actually running the business in 
the suit property. The Courts below, after 

finding that there are arrears of rent, ordered 

eviction. Aggrieved by the order of eviction, 

the petitioners have preferred the above 

revision petition. 


2. Mr. Govindarajau, learned counset 
appearing for the petitioners, has stated tha 

originally Mohideen Batcha and his brothe 

Nawabjan were carrying on the business: 
that subsequent to the death of Mohideen 
Batcha, Nawabjan is continuing the business 
that the petitioners. have no connection 
either to the premises or to the business that 
is being run there, that the petitioners have 
absolutely no interest in the business or in 
the tenancy and that they are not the tenants, 
as defined under section ? (8) of the Tamil 
Nadu Buildings (Lease and Rent Control) 
Act, 1960. 


3. Mr. Arab Shah, learned counsel appear- ` 
ing for the respondent, submitted that 
the very fact that the petitioners have nog 
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replied to Exhibit A-3 shows that they are 
` runniug the business and are liable to pay 


the rents, that the case set up by the peti». 


tioners as if they are not the tenants is just 
to wriggle out of the liability to pay the 
rents and that, as a matter of fact, they are 
in possession and are running the business. 


4. There is a specific averment in the 
counter-statement filed by the petitioners 
herein that the.petitioners have no interest 
inthe suit property, after the demise of 
Mohideen Batcha. No doubt, the respon- 
dent herein has let in evidence to show that 
the petitioners are running the business and 
they are the tenants under the respondent. 
Unfortunately, there is no finding by the 
Courts below as to whether the petitioners 
. are the tenants under the respondent herein. 
The petition itself is maintainable only if the 
petitioners are construed to be the tenants 
under the respondent herein. In this context, 
the definition of ‘tenant’ under section 2 (8) 
may be looked into. Secticn 2 (8) of the 
Tamil Nadu Buildings (Lease and Rent 
Contrc1) Act, 1960 reads as follows: 


* ‘Tenant’ means any person by whom ог 
on whose account rent is payable for a 
building and includes the surviving spouse, 
or any son, or daughter, or the legal 
representative of a deceased tenant who: 


(i) inthe case of a residential: building, 
had been living with the tenant in the 
building as a member of the tenant’s family 
upto the death of the tenant, and 


(ii) in the case of a non-residential build- 
ing, had been in ‘continuous association 
with the tenant for the purpose of carrying 
on the business of the tenant up to the 
death of the tenant and continues to carry 
on such business thereafter, and 


(iii) a person continuing in possession 
after the termination of the tenancy in his 
favour, but does not include a person 
placed in occupation of a building by its 
tenant or a person to whom the collection 
of rents or fees іп а public market, cart- 
- stand or slaughter house or all rents for 


shops has been farmed out or leased by . 


a Municipal Council or a Panchayat Union 
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Council or the Municipal Corporation of 
Madras or the Municipal Corporation of 
Madurai". 


It is clear from the facts of the case that the 
buildimg in question is a non-residential 
building. If that be so, to clothe the legal 
representatives with the right as a statutory 
tenant, they must be, in the case of a поп: 
residential building, continuously associated 
with the original statutory tenant for the 
purpose of carrying on the business of the 
original tenant upto the death of the tenant 
and should have continued to carry on such 
business thereafter. Unless a finding is given 
one way or the other, in my opinion, the 
authorities constituted under the Act 
cannot proceed further to pass orders 
under any One of the sections mentioned in 
the Act. This finding is lacking in the 
orders passed by the two Courts below. 
Hence, the orders passed by the Courts below 
are set aside and the case is remanded to the 
file of the Rent Controller for the purpose 
of the same afresh bearing in mind the 
observations I have made above. There 
will.be no order as to casts. 


S. J. 





Case remanded. 


IN THE HIGH COURT OF JUDI 
CATURE AT MADRAS. 


PassBNT:—G. Ramanujam and S. Swamik.. 
kannnu, JJ. 


К. В, Sivagami, Proprietor, Rajendran Tourist 
.. Appellant* 


y. 


Mahaboob Nisa Bi and others 
Responde nts 


Motor Accident— Tort — Motor Vehicles Act 
(IV of 1939), section 95 (2)— Motor Accident— 
Tourist taxi — Permit to carry five passengers 
— Driver allowing seven passengers to travel 
— Accident resulting in death to three persons 
— Claim for compens tion filed against the 
owner and the Insurance Company — Owner 








247 and 367 of 1977 and 
16th July, 1980. 


* А A. О Nos. 
Memo. of Objections. 
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and Insurer contending that the driver carried - 


two more passengers than what was permitted 
and therefore the driver was negligent — Held 
owner was liable vicariously for the tort 
committed by the driver — Held also that 
insurer’s liability was limited to Rs. 10,000 
for each individual passenger. 


A tourist taxi carrying seven’ passengers met 
with an accident by dashing against а statio- 
nary lorry, The accident resulted in the 
death of 3 persons and injuries to 4 persons. 
One A. R. died in the accident and his 
widow and two minor sons preferred claim 
petitions for compensation. The owner and 
the insurer who were respondents contended 
that the taxi was authorised to carry only 
five passengers, but the driver unauthorisedly 
carried two more passengers. According to 
them the accident was due to the negligeace 
of the driver. The Tribunal held. that. the 
accident was due to rash and negligent driv- 
ing of the taxi driver and also held that the 
owner was vicariously liable. The Insurer 
was held liable to meet the claim. The 
Tribunal quantified the compensation at 
Rs. 50,000. Against the award of the Tribu- 
nal, the owner and і surer filed appeals and 
the claimants filed cross ob:ections. 


Held: The non-observance of the Rules relat-. 
ing to the number of passengers to be 
carried can only he said to be an improper 

performance of the driver's duties Even 
assuming that the permit condition not to 

take more than the permitted number of 
passengers is taken as a prohibition or restric: 
tion, that relates only to the manner of per- 

formance of the driver's duties in the course 
of his employment and that cannot in any way 
limit the sphere of his employment. 
Admittedly the employment of the driver is 
to transport passengers ia the tourist taxi, 
collect the fare from them and make it over 
to the owner of the taxi. [ Para. 12.] 


The carriage of two excess passengers by the 
driver of the taxi will only amount to an im- 
. proper performance of his duties as a driver 
of a taxi and therefore, it caunot be taken to 
be outside the sphere of his employment. 
The owner of the taxi is vicariously liable for 
ihe tort committed by the driver of his taxi 

[ Para. 13." 
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In view of the specifie provisions contained © 
in section 95 (2) of the Motor Vehicles Act, . 
the liability of the insurer can be limited 
only to Rs. 10,000 for each individual 
passenger. ` [Para, 17.) 


Cases referred to: ~ г 


Mohideensab Gaffarsab Kundgol v. Rohidas 
Hari Kindalka, (1973) A. С J. 424; Twine 
v. Beans Express L T. D.,(1946) 1 AIL E R. 
202; Sitaram Motilal Kalal v. Santanprasad 
Jaishankar Bhatt, (1966) A. C. J. 89: (1966) 3 
S. C. R. 527 : A, I. R. 1966 S. C. 1697; 
Machiraju Visalakshi v. Treasurer, Council 
of India, Mission of Lutheran Church їп 
America, (1978) 2 An. W. R. 51: (1973) A.C J. 
314: A ГК, 1978 A. Р 310; Rajagopalan 
v. Mohanan (1979) 2 M. L. J. 460; Canadian · 
Pacific Rly. Co. v. Leonard Lockhart, А.І В. ` 
1943 P. C. 63; Kesavan Nair v. State Insurance 
Officer, (1971) A. C. J..219; Amthaben v. 
Supdt, Geophyscist, О. М. G. C., (1976) A.C.J. 
219. 
Appeal against the award of the Claims 
Tribunal, (Sub-Judge) of Cuddalore in C. P. 
No. 109 of 1974. 


К. C. Srinivasan and К, S. Narasimhan, for 
Appellant. 


N. Srivatsamani, Kurian, Arumugham and 
Joseph, fot Respondents, 


The Order of the Court was made by 


Ramanujam, J.—As these two appeals arise 
out of the same award passed by the Motor 
Accidents Claims Tribunal, Cuddalore in the 
same claim petition arising out of an accideat 
they are dealt with together. 


2. On 6th May, 1974, at about 4-30 A.M. 
an Ambassador tourist taxi, bearing registra- 
tion No. M. S, L. 8304 belonging to the 
appellant in C. M. A. No. 24/ of 1977 and 
insured with the appellant in C. M. A. No. 
367 of 1977, dashed against a stationary lorry 
near Ulundurpet railway gate. The said 
accident resulted in the death of three persons 
and injury to four persons who travelled in 
the taxi. Оп the basis that the accident 
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was due to the rash and negligent driving of 
the taxi by its driver, the claim petitions had 
been filed by the dependants of the deceased 
as also the insured before the Motor Acci- 
dents Claims Tribunal. 


3. One of the persons who died in the acci- 
dent, is one Abdul Rahman. His widow and 
two minor sons had claimed a sum of 
Rs. 1,00,000, as compensation in C. P. No. 109 
of 1974- We аге not now concerned with 
the claim put forward by the dependants of 
the other deceased and insured. We are 
concerned in these appeals only with refer- 
ence to the claim made by the dependants of 
the said Abdul Rahman. 


4. The claim was resisted by the owner of 
the taxi as well as the insurer with whom the 
taxi has been insured. They were respon- 
dents 1 and 2 in the claim petition. Their 
case was that the taxi was authorised to 
carry only five passengers, but, the, driver 
unauthorisedly carried two more passengers, 
and that as the taxi which was authorised to 
carry only five passengers carried seven 
passengers, the.accident can be taken to be 
due to the negligence of the driver. They also 
contended that the amount claimed as 
compensation was exorbitant. Inthe face 
of the above rival contentions, the Tribunal 
framed the following two points for conside- 
ration: . 


1. Whether the accident was due to the rash 
vo пешни driving of the vehicle M. S. L, 


2. Whether the claimints are entitled to 
get compensation and if so to what amount? 


The Tribunal after considering the evidence 
adduced by the parties in this case and also 
the parties in the other claim petitions, held 
that the accident was due to the rash and 
negligent driving of the taxi driver, and that 
there is a vicarious liability on the part of 
the owner of the taxi and also the insurer to 
meet the claim put forward by the claimants. 


5. Onthe question of compensation the 
Tribunal held that the deceased was earning 


M. Ь. J.—48 
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an average income of Rs. 350 per month and 
adopting 28 years purchase as the basis, fixed 
the compensation at Rs. 1,20,960. But, 
taking into account that the lump sum pay- 
ment was to be made, it quantified the 
compensation at Rs. 50,000. As against the 
said award, the owner of the taxi has filed 
C. M. A. No. 247 of 1977 and the insurer has 
filed C. M. A. No. 367 0f 1977. Theclaimaats 
not satisfied with the award of compensation 
of Rs. 50, 000 have filed cress-objections in 
both the above appeals. 


6. Learmed counsel for the appellants in 
C. M. A. No. 247 of 1977, contends that on 
the faets of this case, it could clearly be seen 
that the driver of the tourist taxi has acted 
outside his authority in takimg two more 
passengers than the permitted capacity and 
as the accident had occurred while he was 
carrying an unauthorised load of seven 
passengers as against the permitted load of 
five passengers, the owner of the taxi who 
had not authorised the taxi driver to take in 
more passengers than the permitted capa- | 
city, cannot be held liable 


7. Learned counsel for the appellants in 
C. M. A. No, 367 of 1977, contends that 
whatever be the liability of the owner of the 
taxi, the liability of the insurer is limited to 
Rs. 10,000, in respect’ of the accident and 
with reference to each passenger, the liability 
is limited to Rs. 10,000, and that in this case, 
the Tribunal had erred in awarding a sum of 
Rs. 37,000, to the claimants in C. P. No. 109 
of 1974, in utter disregard of the provisions 
in section 95 (2) (b) (ii) (4). In cross-objec- 
tions filed in both the appeals, the claimants 
have sought for higher compensation than 
the compeasation of Rs, 50,000 awarded by 
the Tribunal. 


8. In these appeals, the finding of the 
Tribunal that the accident was due to the 
rash and negligent driving by the taxi driver, 
has not been questioned. Therefore, we have 
to proceed on the basis that the accident had 
occurred only due to the rash and negligent 


-— 
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driving of the driver of the taxi. Thus, the 
three questions that arise for consideration 


' in these appeals are — 


1. Whether the owner of the taxi is 
vicariously liable for the accident that has 
been caused.by the driver ofthe taxi by 
his rash and negligent driving? 


2. Whatis the extent of liability of the 
insurer in the event of the owner of the 
taxi being vicariously held liable for the 
accident? 


3. Whether the compensation awarded by 
the Tribunal is fair and reasonable? 


. According to the learned counsel for the 


owner of the taxi, as the driver of the taxi in 
this case has acted beyond his authority in 
taking more: passengers than the permitted 
capacity, the owner is not vicariously liable. 
Learned counsel would say that apart from 
the fact that the owner of the taxi did not 
permit the driver to take more passengers 
than the permitted limit, according to the 
permit the taxi cannot carry more than five 
passengers and therefore, the driver by taking 
unauthorisedly two more passengers than the 
permitted capacity, has not only acted with- 
out the requisite authority, of the owner of 
the taxi, but also against the specific prohi- 
bition contained in the permit issued for the 
taxi. Learned counsel drew our attention to 
the following decisions and submitted that 


. the principle laid down in those decisions 


squarely applied to the facts of this case. 


9. Mohideensab Gaffarsab Kundgol v. Rohi- 
das Hari Kindalka!, is a decision of the Divi- 
sion Bench of the Mysore High Court, where- 
in the Bench held that where the driver of a 
goods vehicle picked up a passenger and the 
passenger sustained injuries on account of 
accident to the vehicle, the owner of the 


_ vehicle cannot be held vicariously Jiable to 


pay compensation, because giving a lift to 
a person in a goods vehicle by the driver is 
outside the scope of his employment. In 
that case, reference has been made to the 
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decision in Twine v. Beans Express b. Į. Рл, 
Where Uthwatt, J, has observed while deal- 
ing with almost a similar set of facts as 
follows: 


“It was outside the scope of the driver's 
employment for him to bring within the 
class of persons to whom a duty to take 
care was owed by the employer, a man to 
whom, contrary to his instructions, he gave 
a lift .. ..... 


In Sitaram Motilal Kala v. Santanprasad Jai- 
shankar Bhatt?, the Supreme Court while deal- 
ing With the owner of a car who entrusted it 
to another for plying it as a taxi and the 
latter had given it to the cleaner for taking a 
driving test and the vehicle knocking down 
in an accident resulting in injuries to a third 
party, held that the owner of the vehicle was 
not vicariously liable for the tort committed 
by the cleaner who was driving the vehicle 
at the time of the accident. The reasoning 
of the Supreme Court is as follows —It is 
settled law that а master is vicariously 
liable for the acts of his servant acting in 
the course of his employment: Unless the. 
act was done in the course of employment, 
the servant's act would not make the 
employer liable. The act must be either 
a wrongful act authorised by the master or a 
wrongful and unauthorised mode of doing 
some Act authorised by the master. The 
scope of employment of а servant need not 
be viewed narrowly, but the essential element 
that the wrong must be committed by the 
servant during the course of employment, 
i. e., in doing the master’s business, ought 
always to be present. It is not essential that 
the act of the servant should be for the 
master's benefit. The Supreme Court deal- 
ing with the question of master’s vicarious 
liability observed as follows— 


“А master is vicariously liable for the acts 
of his servant acting in the course of the 
employment. For the master's liability to 
arise, the act must bea wrongful act 
authorised by the master ога wrongful act 
(sic) in an unauthorised mode of doing 


—— 
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some act authorised by the master. 
driver ofa car taking the car on the 
master's business makes him vicariously 
liable if be commits an accident. But it 
is equally well-settled that if the servant 
atthe time of the accident is not acting 
within the course of his employment but 
is doing something for himself. the master 
is not liable, There is a presumption that 
a vehicle is driven on the master’s business 
and by his authorised agent or servant but 
the presumption can be met’’. 


The Supreme Court held on the facts of the 
case before them that the owner was nof 
liable for the tort committed by the cleaner 
who drove the vehicle, 


MAHABOOB 


10. In Machiraju Visalakshi v. Treasurer, 
Council of India, Mission of Lutheran Church 
in America, Guntur and others!, the driver of 
a car picked up passengers while the car was 
being drivenfor master's business. The 
driver was not authorised by the master to 
pick up passengers en route. The car after 
picking up the passengers dashed agaiust a 
free resulting in the death of passengers 
picked up unauthorisedly by the driver. The 
question arnse as to whether the owner of the 
car was vicariously liable for the tort com- 
mitted by the driver. The Bench of the 
Andhra Pradesh High Court held that the 
act of the driver in picking up passengers is 
not within the scope of the employment and 
therefore, the owner of the vehicle cannot be 
held vicariously liable. In this case, the learn- 
ed Judges had applied the principle laid down 
in Sitaram v. Santhanuprasad?, and held that 
unless it is proved that the owner of the 
vehicle had authorised the driver to carry 
passengers en route while going on master's 
business, the master is not liable for the tort 
committed by the driver with reference to 
the passengers carried unauthorisedly. 


11. In Rajagopalan v. Моһапап?, a Divi- 
sion Beach of this Court to which one of us 
was a party had dealt with a case ofa vehicle 
—tempo— which was intended to carry only 
goods and not any passenger. It got Involved 








1. (1978) A.C.J. 314: (1978)2 Ап. W. R. 51: 
‚ 18.1978 A, P.310. 
А." (1966) а.С.Ј. 89:(1966) 3 S.C.R, 527. 
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in an accident which resulted in injuty to a 
passenger who was carried in the vehicle un- 
authorisedly by the driver. The question 
arose as to whether the owner of the vehicle 
is vicariously liable for the injuries sustained 
by the passenger. It was held that the owner 
of the vehicle is not vicariously liable for 
the tort committed by the driver in the 
absence of materials to indicate that the 
deceased was travelling in the tempo in the 
course of his employment 


12, Out of four decisions referred to 
above, the decisions in Mohideensab Gafarsab 
Kundgel v. Rohidas Kindalkar! and Raja- 
gopalan v. Mohanan?, deal with different sets 
of facts. In those cases, the vehicle was 
intended £o carry goods and not passengers 
and therefore, any unauthorised carriage of 
passengers by the driver contrary to the 
instructions of the owner of the vehicle and 
also contrary to the permit conditions was 
taken to be outside the scope of the driver’s 
employment. There, the employment of the 
driver by the owner of the vehicle was only 
for the purpose of carrrying goods from 
one place to another and the contract 
of employment did not include the 
transport of passengers from one place 
to another. In these cireumstaaces, it has 
been held in those two decisions that the 
driver of the vehicle had acted beyond the 
scope of his employment and therefore, no 
vicarious liability can be fastened on the owner 
of the vehicle. The case before the Supreme 
Court in Sitaram Motilal Kalal v. Santanu- 
prasad Jaisankar Bhatt? was in respect of a 
vehicle which had been entrusted to another 
for. the purpose of running it as а taxi, and 
that another allowing the cleaner to drive the 
vehicle. Admittedly, the cleaner who drove the 
vehicle was not employed by the owner of the 
vehicle to drive the same. So th» tort com- 
mitted by him while driving the vehicle has 
been taken not to arise in the course of his 
employment. Only the decision in the Divi- 
sion Bench of the Andhra Pradesh High Court 
in Machiraju Visalakshi v. Treasurer, Council 
of India, Mission of Lutheran Church in 
America, Guntur*, is very near to the case on 


— 
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hand. Buteven there, the car which was 
involved in the accident, was a private car 
and the driver of the car while going on his 
master's business picked up pasSeagers with- 
out the authority of the master and therefore, 
it was for that reason, the Court held that the 
unauthorised pickimg up ef passengers by 
the driver without due authority from his 
master was taken to be an act not within the 
scope of his employment. However, the facts 
in this case are slightly different. The vehicle 
involved is a tourist taxi and it was intended 
to carry passengers. Therefore, no specific 
authority is required to carry passengers on 
the vehicle from the owner of the vehiele. It 
is true, in this case, the driver of the vehicle 
has carried more than the permitted load of 
passengers and this is contrary to the condi- 
tions of the permit under which the vehicle 
was allowed to be used a8 a tourist taxi. The 
on-observanee of the rules relating to the 
umber of passengers to be carried can only 
be sald to be an improper performance of the 
river's duties. Even assuming that the per- 
it condition not to take more than the 
permitted number of passengers is taken as 
a prohibition or restriction, that relates only 
to the manner of performance of the driver’s 
duties in the course of his employment and 
that cannot in any way limit the sphere of 
hisemployment. Admittedly, the employ- 
ment of the driver is to transport passengers 
in the tourist taxi, collect the fare from them 
and make it over to the owner of the taxi, 








j 


13. As pointed eut in Canadian Pacific Rly. 
Ce. v. Leonard Lockhart', there is a clear cut 
distinction between a restriction ora limita- 
tion which pertains to the sphere of employ- 
ment and those which relate to the manner of 
performance of his duties within the sphere 
ef his employment. A restriction relating to 
the number of passengers to be carried can 
only be taken to be a restriction relating to 
the manner of performance of the driver's 
duties and it does not relate to the sphere of 
theemployment. In this view of the matter, we 
are inclined to take the view that the carriage 
of two excess passengers by the driver 
оѓ the taxi will only amount to an improper 
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performance of his duties as a driver of a 
taxi and that therefore, it cannot be taken to 
be outside the sphere of his ` employment. 
We have to hold therefore, that the owner of 
the taxi is vicariously liable for the tort 
committed bythe driver of his taxi. We 
also find that a similar view has been taken 
by the Kerala High Court im Kesavan Nair 
V. State Insurance Offtcer!' and the Gujarat 
High Court in Amthiben v. Supdt. Geephysi- 
cist, О. N. @. СА, 


14. Coming to the award of compensation 
the quantum of which has beem challenged 
by the owner of the taxi, it is seen that the 
Tribunal has taken the monthly income of 
the deceased at Rs. 360 based on the income- 
fax assessment year 1974-75. Since the 
deceased was aged 27 at the time of the acci- 
dent, the Tribunal assumed that he would 
have lived for another 28 years and earned 
fhe same amount of income. The Tribunal 
has not allowed any deduction for personal 
expenses and іё has not also determined 
separately the dependency of the family on 
the income of the deceased. Having deter- 
mined the compensation umder the head of 
pecuniary loss for a period of 28 years, at 
Rs. 1,20,960 the Tribunal, however, restricted 


the compensation to Rs. 50,000 taking into 


account the award of compensation in a lump 
sum. | | 


15. Thecontentien of the learned eounsel 
for the ewner of the taxi is that the quantum 
has been fixed quite arbitrarily by the 
Tribunal. It is submitted that the Tribunal 
was not justified in taking Rs. 360 to be the 
monthly income of the deceased based on the 
assessment order, that the tribunal has ignor- 
ed the fact that the income received by tho 
deceased is by virtue of his position эз a 
partner іп a family partnership and that ig 
canmot be taken to be the exclusive basis fop 
determining the income of the deceased. 16 
із also pointed out that the other partner, 
have also been assessed for the same amoun, 
of income which will show that the incom, 
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has not been earned by the deceased as a 
result of his personal exertion, But, a perusal 
of the evidence of P. W. 5 shows that 
the partnership business was conducted only 
by the deceased and not by the other partner. 
If really there was an exertion on the part of 
the deceased and that brought income to the 
partnership business, the personal services of 
the deceased should be quantified in terms of 
money. 


16. We are inclined to agree with the 
learned counsel for the appellant that the in- 
come earned by the deceased as a partner of 
the firm cannot be taken to be an exclusive 
basis for determining the pecuniary loss 
sufferred by the family as a result of his death 
as the share of partnership assets continues 
with the family ever after his death. How- 
ever, taking {nto account the status of the 
deceased and his family amd his capacity and 
ability te do business, it can be taken that 
the deceased would have, out of his earnings 
either as a partner of the family concern or 
etherwise, contributed to the family at least 
а sum of Rs. 150. Taking the monthly depen- 
dency of the family at Rs. 150, and taking 
the longevity of the deceased at 55, the pecu- 
niary loss would have come to Rs. 48,600. 
In this case, though the lower Court has not 
awarded any compensation for loss of expec- 
tation of life, we are inclined to grant a sum 
of Rs. 5,000 under that head for tbe reason 
that the deceased died at an young age of 27 
years leaving behind his wife and children. 
‘Therefore, the total sum comes to Rs. 53,600. 
But, we have not taken into account the un- 
certainties of life, which is a relevant factor 
to be taken into account and the benefit of 
lump sum payment instead о? the benefit 
which they will receive monthly if the decea- 
sed had been alive. Therefore, towards the 
uncertainties of life and also for the benefit 
of lump sum, we deduct a sum of Rs. 8,600. 
Thus, the proper and reasonable compensa- 
tion in this case comes to Rs. 45,000. We 
therefore, fix the compensation payable to the 
claimants at Rs. 45,000 as against the compen- 
sation awarded by the lower Court, 


17. Coming to the. stand taken by the 
Insurance company in C. M. A. No. 367 of 


lity of the insurer can be limited 


Rs. 37,000, as against the insurer. 
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1977, it is seen that section 95 (2) (b) (ii) (4) 
of the Motor Vehicles Act, specifically pro- 
vides two limitations in relation to the liabi- 
lity of the insurer in respect of an accident in 
which a vehicle carrying passengers is involv- 
ed, Section 95 (2) says, a policy of insurance 
shall cover any liability incarred in respect of 
any one accident upto certain limits. One 
limitation is contained in clause (b)(ii) (1) 
which says that the insurer is liable to рау 
Rs. 50,000, in all where the vehicle is regis- 
tered to carry not more than 30 passengers, 


The second limitation is contained in clause 


(b) (ii) (4) and that limitation is that subject 
to the limit of Rs. 50,000 for one accident 
compensation cannot exceed Rs. 10,000 per 
passenger if the vehicle is a motor car and 
Rs. 5,000 in respect of any other vehicle. In 
this case, the vehicle involved in the accident 
is a motor cab which is defined in section 2 
(15) of the Motor Vehicles Act as any motor 
vehicle constructed, adopted or used to carry 
not more than six passengers excluding the 
driver for hire or reward. The tourist taxi 
which was involvedin the accident in this 
case, will definitely come under the said defi- 
nition of ‘motor cab’. Therefore, in view of 
the specific provisions contained in sectien 
95 (2) of the Motor Vehicles Act, the liabi- 
only to 
Rs. 10,000 for each individual passenger. In 
this case, the tribunal has awarded a sum of 
This is 
contrary to the specific provision contained 
in section 95 (2) (b) (ii) (4) of the Motor 
Vehicles Act. We have to therefore, set 
aside that portion of the award which direct- 
ed the insurance company to pay a sum of 
Rs. 37,000 to the claimants and instead direct 
the insurer to pay a sum of Rs. 10,000 to 
the claimants in this case will be in accord 
with the statutory provisions in section 95 
(2) of the Motor Vehicles Act. 


18. Both the appeals are, therefore, partly 
allowed to the extent indicated above, and 
the cross- objections in both these appeals аге 
dismissed. There will be no order as to 
costs in both the appeals. 


Appeals partly allowed. 
Cross objeetions dismissed’ 


r ань 


S.J. 
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IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


PRESENT: — V. Ratnam, J. 


Ellapuram Panchayat Union, Periapalayam, 
represented by its Commissioner 

| Petitioner* 
y. 


Sri Bhavaniamman Devastanam, represented 
by its Managing Trustee, P. S. Sethnrathi- 
nammal Respondent: 


Civil Procedure Code (V of 1908), Order 41 
rules 14, 17 and 21—MNotice— Appeal pending 
— Transfer from one Sub-Court to another — 
Notice to be sent to parties by transferee 
Court -- No provision for notice either in Code 
of Civil Procedure or Civil Rules of Practice 
and circular orders. 


It would be a very salutary practice if even 
in cases of appeals transferred frem one Sub- 
Court to another owing to exigencies of 
workload, a notice to that effect should be 
given to the parties informing them that the 
appeal which was pending before one Court 
had since been transferred to another Court. 
Since a party to a litigation before any Court 


should know where it is pending and when . 


it is likely to be taken up, it is essential that 
the parties must be informed by the trans- 
feree Court in order to enable them to appear 
before the transferee Court and contest the 
proceedings so transferred by engaging other 
counsel and taking necessary steps in that 
regard. Inthe absence of any provision to 
that effect either under the Code of Civil 
Procedure or under the Civil Rules of 
Practice and circular orders, every effort 
should be made by Courts to put like liti- 
gants on notice of the transfer of pending 
litigation, be it in the trial Court or the 
appellate Court as the case may be. It is 
very necessary and desirable and may even be 
imperative that till such time as provision 
in this regard is made either under the Code 
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of Civil Procedure or under the Civil Rules 
of Practice and circular orders that there 
should be an inflexible adherence to this 
requirement regarding notice; as otherwise, 
Courts cannot adjudicate upon the rival 
claims of the litigants before it after giving 
an effective and adequate hearing to both 
sides, which is the bedrock of our system of 
administration of justice. [Para. 7.) 


Held, that in the present case the petitioner 
cannot be held to have been misled on 
account of non-receipt of notice for hearing 
of the appeal from the transferee Court and 
the delay in filing the application to rehear 
the appeal had nof been satisfactorily 
explained at all. 


Petition under section 115 of Aet V of 1908 
praying the High Court to revise the Order 
of the Court of the Subordinate Judge, 
Chengalpattu dated 3rd September, 1980 and 
made in I. A. No. 140 of 1980 in A. S. No. 
188 of 1977. | 


N. R. Chandran, Additional Govern- 


ment Pleader II, for Petitioner. 


R. D. Indrasenan, for Respondent. 
The Court made the following 


ORDER —' Fhe defendant in О. S No. 413 of 
1972, District Munsif's Court, Tiruvellore, 
is the petitioner in this civil revision peti- 
tion. That suit was instituted by the 
respondent herein for a declaration that a 
passage leading to the Devasthanam in 
Periyapalayam belongs to it and also for an 
injunction. That suit was resisted by the 
petitioner herein on several grounds which 
need not be noticed in detail for purposes of 
the present civil revision petition. Suffice 
it to say that the léarned District Munsif, 
Tiruvellore, on consideration of the oral as 
well as documentary evidence, dismissed the 
suit instituted by the respondent on 30th 
July, 1973. Aggrieved by that, the respon- 
dent preferred an appeal in A. S. No. 178 of 
1973 to the Sub-Court, Kancheepuram. In 
order to contest the appeal, the petitioner 


/ 
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had engaged one Thiru C. M. Palaniraja- 
kumar as counsel. The appeal À, S. No. 178 
of 1973 filed by the respondent herein before 
the Sub-Court, Kancheepuram, was later 
transferred to the file of the П Additional 
Subordimate Judge, Chengalpattu, as per 
order dated 6th December, 1977 in accor- 
dance with the proceedings of the District 
Judge. The appeal so transferred from Sub- 
Court, Kancheepuram, to the Sub-Court, 
Chengalpattu, was received by Sub-Court, 
Chengalpattu, on 15th December, 1977 and 
renumbered as A. S. No. 188 of 1977 on its 
file and posted for hearing on 16th January, 
1978. From 16th January, 1978, it was 
adjourned to 15th February, 1978 and on 
: that day, Thiru D. K. Sampath, Advocate, 
Chengalpattu, filed vakalat in the appeal on 
behalf of the respondent, and the appeal 
was adjourned to 27th February, 1978.. On 
27th February, 1978, the , petitioner was 
stated to be absent and the appeal was 
directed to be posted in the list for hearing 
on 17th April, 1978. From 17th April, 1978 
the hearing of the appeal was adjourned to 
18th April, 1978. andon 18th April, 1978, 
the appeal was further adjourned to 
24th April, 1978. On 24th April, 1978, the 
notes paper indicates, “‘both not ready" and 
the appeal was thereafter adjourned to 12th 
July, 1978. From 12th July, 1978 
the appeal was adjourned to 15th July, 
1978, 20th July, 1978, 25th July, 1978, 
27th July, 1978 and thereafter to 29th July, 
1978. On 29th July, 1978, arguments were 
heard and judgment was reserved and on 4th 
August, 1978, the learned Subordinate Judge, 
Chengalpattu, on a consideration of the 
merits, allowed the appeal setting aside the 
dismissal of the suit instituted by the respon- 
dent herein and decreeing it as prayed for. 
On 25th July,. 1980, the petitioner filed I. A. 
No, 140 of 1980 in A. S. No. 188 of 1977, 
II Additional Sub-Court, Chengalpattu, 
to condone a delay of 690 days in filing an 
application to rehear the appeal. In the 
affidavit in support of that application. the 
petitioner referred to the filing of the appeal 
in A. S. No. 178 of 1973, Sub-Court, 
Kancheepuram, by the respondent and the 
engaging of acounsel by the petitioner. The 
petitioner further stated that the counsel so 
engaged by the petitioner informed the peti- 
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tioner in 1977 that the appeal had been 
transferred to  Sub-Court. Chengalpattu. 
Even thereafter, the petitioner claimed that 
the petitioner was under the impression that 
a notice for the hearing of the appeal will be 
sent by Sub-Court. Chengalpattu, but that 
it did not receive any such notice and that 
the petitioner became aware of the result of 
the appeal only on 28th June, 1980. The 
petitioner thus claimed that the petition for 
restoration of the appeal had been filed 
within thirty days of the date of knowledge 


‘of the result of the appeal and prayed that 


the ex-parte disposal of the appeal should 
be set aside and that the appeal should also 
be reheard on its merits. 


2. That application was resisted by the 
respondent herein on the ground that even 
according to the petitioner, the petitioner 
was aware of the transfer of the appeal from 
Sub-Court, Kancheepuram, to Sub-Court, 
Chengalpattu, and that in spite of it, the peti- 
tioner did not take any steps whatever for 
defending the appeal. It was also pointed 
out that the petitioner had been informed 
about the result of the appeal by the respon- 
dent by communications addressed to the 
petitioner by the Managing Trustees of the 
respondent. A further objection was also 
raised before Sub-Court, Chengalpattu, that 
Thiru Varada Reddy, Advocate. offered to 
appear on behalf of the petitioner on 15th 
February, 1978. The respondent also con- 
tended that the disposal of the appeal was 
on the merits and not ex parte and that the 
petitioner has not satisfactorily explained 
everyday's delay. 


3. Thelearned II Additional Subordinate 
Judge, Chengalpattu, who enquired into 
this application held that the petitioner has 
not satisfactorily explained the delay and 
that the disposal of the appeal was also on 
the merits, and, therefore. no ground was 
made out to restore and rehear the appeal, 
disposed of earlier on 4th August, 1978. It 
is the correctness of this order that is 
challenged in this civil revision petition. 


4. What is urged by the learned counsel for 
the petitioner on ‘the strength of Order 41, 
rule 17 (2), Code of Civil Procedure, is that 
the disposal of the appeal A. S. No. 188 of 
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1977 by the Sub Court, Chengalpattu, is an 
ex parte disposal and that that appeal should 
be restored and reheard in the exercise of 
the powers under Order 41, rule 21, Code 
of Civil Procedure. The learned counsel 
for the petitioner further submits that the 
petitioner was bona fide under the impres- 
sion that a fresh notice'of the day fixed for 
the hearing of the ap»eal will be sent by 
Sub.Court, Chengalpattu, to which Court 
the appeal stood transferred and since no 
such notice was received, effective steps 
were not taken by the petitioner for the con- 
duct of the appeal and therefore, this would 
be a case of non-service of notice, 
which would be sufficient cause for the non- 
appearance of the petitionerat the time when 
the appeal in A. S. No. 188 of 1977 was 
disposed of. The further contention of the 
learned counsel for the petitioner that the 
application to set aside the ex parte disposal 
of the appeal had been filed immediately 


after the petitioner became aware of the- 


result of the appeal on 28th June, 1980 and, 
therefore, the delay has been satisfactorily 
explained. 


5, Ontheother hand, the learned counsel for 
the respondent points out that even accord- 
ing to the petitioner, the fact of the transfer 
of the appeal from  Sub-Court, Kanchee- 
puram, to’ the Sub-Court, Chengalpattu, 
was within the knowledge of the petitioner 
even in 1977 and in spite of it, no steps were 
taken by the petitioner before the transferee 
Court, and, therefore, the petitioner cannot 
now turn round and say that for want of 
notice from Sub-Court, Chengalpattu, it did 
not know about the pendency of the appeal 
before that Court and could not therefore, 
take necessary steps therein. It is the fur- 
ther submission of the learned counsel for the 
respondent that a perusal of the notes paper, 
particularly, the entry dated 24th April, 1978 
would indicate that the petitioner had also 
entered appearance through counsel, as other- 
wise, the entry “Both not ready" would not 
have been made therein, and this, according 
to the learned counsel for the respondent, 
supports its case that the petitioner was 
represented by counsel or at any rate, counsel 
offered to appear though eventually he did 
not and, therefore, the petitioner was fully 
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aware of the pendency of the appeal, but did 
not take any steps. 


6. It is aot now in dispute that notice of the 
appeal in A. S. No. 178 of 1973, Sub-Court, 
Kancheepuram, was given to the petitioner and 
that a counsel of the name of Thiru С.М. 
Palanirajakumar was also engaged by 
the petitioner to defend the appeal. In para- 
graph I of the affidavit filed in support of 
the application I. A. No. 140 of 1980 in A.S. 
No. 188 of 1977, the petitioner has clearly 
admitted that Thiru Palanirajakumar, the 
counsel engaged by the petitioner, had infor- 
med the petitioner in 1977 that the appeal 
had been transferred to Sub-Court, Chengal- 
pattu, From this it is obvious that the peti- 
tioner had knowledge of the transfer of the 
appeal A. S. No. 178 of 1973, Sub-Court, 
Kancheepuram, to the Sub-Court, Chengal- 
pattu, and therefore, one would have 
normally expected the petitioner to have 
taken further steps with reference to the 
appeal so transferred before Sub-Court, 
Chengaipattu. The omission, according to 
the petitioner, to take such steps was оп 
account of an impression stated to have been 
entertained by the petitioner that another 
fresh summons or notice will be sent by Sub- 
Court, Chengalpattu, to -the petitioner and 
that since such a notice was not sent, the 
petitioner, was unaware of the appeal and it 
had been disposed of on 4th August, 1978 
without the knowledge of the petitioner as 
regards the hearing of the appeal which later 
came to be known by the petitioner only on 
28th June, 1980. Under Order 41, rule 14, 
Code of Civil Procedure, provision is made 
for service of notice on the respondent or on 
his pleader in the same manner provided for 
the service of summons on а defendant. 
Order 41, rule 14 (2), Code of Civil Proce- 
dure, enables the appellate Court to effect ser- 
vice in the appeal by itself. Order 41, rule 
15, Code of Civil Procedure, states that the 
notice to the respondent in the appeal should 
declare thal if he does not appear on the day 
fixed, the appeal will be heard ex parte: Order 
41, rule 17(1), Code of Civil Procedure, 
provides for the dismissal of the appeal when 
the appellant fails to appear on the day fixed 
for the hearing. Order 41, rule 17 (2), 
Code of Civil Procedure, declares that. even 
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when the appeal is disposed of ia the absence 
of (бе respondent, but ia the presence of the 
appellant, such hearing of the appeal and dis- 
posal is only ex-parte. Uader Order 41, 
rule 21, Code of Civil Procedure, if the dis- 
posal of an appeal is ex-parte and а judge- 
ment is pronounced against the respondent, 
an application may be made by such respon- 
dent to rehear the appeal and if the Court is 
satisfied that notice was not duly served or 
that the respondent was prevented by suffi- 
cient cause trom appearing when the appeal 
was called on for hearing, the Court shall 
reheac the appeal on such terms as fo costs 
or otherwise as it thinks fit.f 


In the present case, the question is, whether 
the petitioner has established tha$ notice of 
the appeal was not duly served on him. 
Normally, a party to a proceeding before any 
Civil Court is entitled to a,notice from 
that Court where the proceedings are 
pending in order to fix him with the know- 
ledge of the pendency of the proceedings and 
also 1o enable him to take steps in that 
regard. lt is on account of this that even in 
Matters which are tried afresh as a result. of 


remit orders that the parties are given 
notice afresh, as otherwise the fact 
that the Court is again seized of the 


matter may not be within the knowledge 
of the parties. Likewise, even when an 
appeal is preferred, the respondent to such 
an appeal is entitled to a notice and this has 
been provided for under Order 41, rule 14, 
Code of Civil Procedure, 


7. It would bea very salutary practice if 
even in cases of appeals transferred from one 
Sub-Court to another owing to exigencies of 
workload, a notice to that eftect should be 
given to she parties informing them that the 
appeal which was pending betore one Court 
las Since been transierred to another Court. 
No provision to this effect either under the 
Code of Civil Procedure or under the Civil 
Rules of Practice and Circular Orders has 
He brought to the notice of the Court by 
'|ihe counsel on either side, Since a party to 
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a litigation before any Court should know 
where i is pending and when it js likely to 
be taken up, it is essential tha! parties must 
be informed by the transferee Court in ordes 
to enable them to appear before the tranferee 
Court and contest the proceedings so trans- 


‘ferred by engaging other counsel and iak np 


necessary steps in that regard. In the 
abseace of any provision to that effec 
either under the Code of Civil Procedure 
or under the Civil Rules of Practice and 
Circular Orders, every effort should be made 
by Courts to put the litigants on notice of the 
transfer of pending litigation, be it the trial 
Court or the appellate Court as the case may 
be. It is necessary and desirable, may even 
imperative, that till such time as provision ір 
this regard is made either under the Code of 
Civil Procedure or under the Civil Rules of 
Practice and Circular Orders there 
should be an inflexible adherence to this 
requirement regarding notice; as other- 
wise, Courts cannot adjudicate upon the 
rival claims of the litigants before it 
after giving an effective and adequate hearing) 
to both sides, which is the bedrock of our 
system of administration of justice, 


8. However, in the instant case, even accord- 
ing to the petitioner, notice had been received 
by the petitioner іп A. S. No. 178 of 1973, 
Sub-Court, Kancheepuram, and à counsel] has 
also been engaged who had also discharged 
his duty by communicating the transfer of 
the appeal from Sub-Court, Kancheepuram, 
ќо Sub-Court. Chengalpattu. It cannot, 
therefore, be said that the petitioner did not 
have any knowledge of the pendency of the 
appeal before Sub-Court, Chengalpattu, and 
that it had been misled on account of the 
absence of a notice to that effect from Sub 
Court, Chengalpattu. The petitioner une 
doubtedly had knowledge of the transfer of 
the appeal from Sub Court, Kancheepuram; 
to Sub Court, Chengalpattu; even thereafter 
the petitioner did not take any serious steps 
о defend the appeal. Under these circum- 
stances, the explanation attempted by the 
petitioner that it was expecting a notice from 
Sub Court, Chengalpattu, and that since is 
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did not receive any such notice, it was un- 
aware of the pendency of the appeal before 


that Court cannot be accepted. No doubt, 
the disposal of the appeal, in {Не 
absence of the petitioner herein, 


Would nevertheless be an exparte disposal 
under Order 41, rule 17 (2), Code of Civil 
Procedure. But even so, the petitioner has 
not satisfied the Court that notice was not 
duly served or that it was prevented by 
sufficient cause from appearing when the 
appeal was called on for hearing. In the 
present case, as has been already pointed 
out, the notice of the pendency of the appeal 
in A. S. No. No. 178 of 1973, Sub-Court, 
Kancheepuram, was duly served on the peti. 
tioner and the petitioner was aware also of 
the transfer of that appeal to Sub Court. 
Chengalpattu, and therefore, it canno$ be 
said that the petitioner did not have the 
notice of the pendency of the appeal before 
Sub Court, Chengalpattu. 


9. The other question that remains for 
consideration is, whether the petitioner was 
prevented by sufficient eause from appearing 
When the appeal was called. As regards 
this, the petitioner has not attempted to do 
anything other than what has been 
referred to already. No reason has been 
given as to why the petitioner who was 
aware of the pendency of the appeal before 
the Sub-Court, Chengalpattu, even in 1977 
did not take any steps to defend the same. 
The non-receipt of the notice which has been 
Stated as the only ground has already been 
adverted to and held to be not ап accept- 
able ground to restore the appeal. ít is also 
not established as to how the petitioner 
suddenly came to know of the result of the 
appeal only on 28th June, 1950; when the peti- 
tioner was aware of the app:al before Sub 
Court, Chengalpatiu, even in 1977 itself, it 
is obvious that the petitioner, though fully 
aware of the pendency of the appeal before 
Sub Court, Chengalpattu, did not take any 
steps whatever in that reagard for some 
reason or other and has now come forward 
with this application on the ground that the 
petitioner was expecting a notice from Sub. 
Court, Chengaipattu and that it became 
aware of the result of the appeal only on 
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28th June, 1980, As pointed out, earlier, 
the petitioner cannot take any shelter under 
the plea that it had been misled on account 
of the non-receipt of notice for the hearing of 
the appeal from the transferee Court, Under 
the circumstances of the present case, the 
delay in the filing of the application to 
rehear the appeal has not been satisfactorily 
explained at all. The Court below was, 
therefore, perfectly justified in dismissing 
the application filed by the petitioner and 
that order does not sufter from any illegality 
or irregularity. The civil revision petition, 
therefore, fails and is dismissed. No costs. 


5. J. 


Rete Ta 


Petition dismissed, 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS, 


Present: — Р, R. Gokulakrishnan, О C, J., 


M/s. К. P. Lonappan and Sons, ... Petitioner* 


y. 
S. Mohamed Iqbal — 


Tamil Nadu Buildings (Lease and Rent Con- 
trol) Act (ХУШ of 1960), section 14 (1) (b)— 
Petition for eviction— Demolition and recons- 
truction ~Eyiction ordered by Rent Controller 
and Appellaie Authority — Revision by tenant 
— All relevant factors considerea by lower 
Courts — No scope for interference. 


Respondent. 


The landlord filed the petition for evi ction on 
the ground of the premises being requried for 
demolition and reconstruction. Both the 
Rent Coniroller and the Appellate Authority 
agreed with. the landlord and ordered evic- 


"Q В, P. No. 447 ot 1981, * 
А 20th February, 1981. 
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tion, On revision to the High Court by the 
tenant. 


Held, In this case, there was a clear finding 
by the courts below that the building was an 
old one and from the evidence it was clear 
that it had cracks on the floor and on the 
walls and the wooden frames were partially 
eaten away and had become hollow in certain 
places. Tbe Courts below had also assessed 
the age of the building as 50 to 55 years. 
The fact that this building got partially 
damaged due to a fire accident in the adja- 
cent building was also taken into considera- 
tion by the Courts below. On these facts, 
there was a definite finding that the building 
was an old one and it required demolition 
and reconstruction, The authorities below 
had applied their mind regarding the existing 
condition of the building and had correctly 
come to the conclusion that the building 
requires demolition and reconstruction. As 
regards the resources of the la. dlord to cons- 
truct the building and the preparation he had 
made for the construction, the High Court 
found that the Courts below had cogently 
discussed the evidence on record and had 
come to the conclusion that the landlord had 
proved all thse factors. The High Court did 
not find any illegality, impropriety or irregu- 
larity in the orders passed by thecourts below, 
and as such, the civil revision petition was 
dismissed. [Para. 3.] 


Case referred to :— 


Metalware and Company v. Bansilal, (1979) 2 
S. C.J 377: (1980) 1 M. L. J. (S.-C) 1: 1979 
3 S. C. C. 398: A. I. В. 1979 S. С. 1559. 


Petition under section 25 of the Tamil Nadu 
Buildings Lease and Rent Control Act XVIII 
of 19*0 asamended Act XXII of 1973 praying 
the High Court to revise the Order of the 
Court of the Small Causes (Chief Judge) 
Madras dated 14th August, 1980, and made 
io H. R. A. No. 487 of 1979 H. R. C No. 
1308 of 1975, Small Causes (Vi Judge), 
Madras. 


Habibullah Badsha, for Petitioner. 
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The Court delivered the following 


JODGMENT:— The tenant is the petitioner here- 
in. The petition for eviction was filed on 
the ground that the landlord requires the 
bnilding for demolition and reconstruction 
since it is a very old one and its first floor 
had only a tiled roof. :t was averred in the 
petition that the building is situate in ап 
important c 'mmercial centre and оп the 
surroundings, new buildings have been cons- 
tructed. Both the Courts below have gone 
into the bona fides of the requirement of the 
landlord and allowed the petition. Aggrieved 
by the orders of the courts below, the tenant 
has preferred the above Civil Revision Peti- 
tion, 


2. Mr. Habibullah Badsha, learned 
counsel for the petitioner-tenant 
‘submitted that the courts below have 


not properly considered the bona fides of the 
landlord in requiring the building for demoli- 
tion and reconstruction, that the petition 
itself lacks particulars regarding the reason 
for demolition and recomstruction and that 
in any event tbe petition bas to be dismissed 
since the landlord has not gone into the 
witness box to substantiate his bona fides in 
claiming the building for demolition and 
reconstruction. The Appellate Authority 
has taken into consideration the age of the 
building, the resources of the landlord to put 
up a new construction and the preparation 
made by the landlord in that regard. As 
regards the age and condition of the build- 
ing, the landlord has let intwo witnesses to 
speak about the saine. They 2те P Ws. 1 
and 2. P.W. lis no one other than the 
brother of the landlord, while P. W. 2isa 
building contractor. P. W. No. ] has stated 
that the building is at least hundred years 
old, that there are cracks in the building, 
that the building is vibrating due to the 
heavy traffic in that area, that the walls of 
the building are made up of brick and lime 
and that the first floor is roofed with tiles. 
P. W. 2 who is a building contractor 
has stated that the building is in a bad con- 
dition with cracks on the floor and on the 
walls, that the wooden frames are paztiaily 
eaten away and have become hollow in 
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certain places and that the building requires 
demolition and reconstruction. 'The learned 
Appellate Authority has also noticed from 
the evidence of D. Ws. land2 that the 
very next building was recently pulled down 
and a multi-storeyed building has been con- 
structed in that place, that there was a big 
fire accident in the adjacent building aad 
that this present building got damaged 
partially due to the said fire accident. 
"Taking into consideration all these aspects 
of the case, the learned Appella.e Authority 
has held that itis necessary to pull down 
the building and reconstruct the same aad 
that the landlord has proved that the build- 
ing in question is old enough and it requires 
demolition and reconstruction. 


3. Mr. Habibullah Badsha brings to my 
notice the decision of ihe Supreme Court in 
Metalware & Company v. Bansilal!. Inthat 
case arising out of a petition for eviction on 
the grounu of demolition and reconstruc- 
tion, the Supreme Court observed that apart 
from the factor of the landlord being 
possessed of sufficient means or funde to 
undertake the project, the Court must have 
regard to the existing condition of the build- 
ing, its age and situation and the possibility 
or otherwise of its being put to more pro- 
fitable use after reconstruction. The 
Supreme Court has observed as follows: 


“АП these factors being relevant must 
eater the verdict of the Rent Controller 
on the question of the bona fide require- 
ment of the landlord under section 14 (1) 
(D). i же omm HYS es 


It is thefore clear to us that the age and 
condition of the building would certainly 
be a relevant factor which will have to be 
' taken into account while pronouncing upon 
the bona fide requirement of the landlord 
. under section 14 (1) (b) of.the Act and 
the same cannot be ignored”. 


к 
ee @e 9 e * е 


In paragraph 11 of its Judgment, the 
Supreme Court has further observed as 
follows : 

ENS NORTE 


. Y. (1979) 3 S.C. C. 393: (1980) 1 M. L, J. (S.Q.) 
1 : (1995) 2 S,C.J, 177: ALR, 1979 S, C, 1559, 
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"Having regard to the above discussion, 
oa the construction of section 14 (1) (5) 
of the Act, particularly in the light of its 
scheme, we are clearly of the view thas the 
existing condition of the building for from 
being totally irrelevant is a vital factor 
which will have to be considered while 
ргопочпсіов upon the bona fide require- 
ment of ihe landlord ander that proviston 
which has to be done by haviag regard to 
‘all the circumstances’ and: since im the 
instant case all the courts have totally 
ignored this vital factor, we feel that their 
conclusion on the question of bona fide 
requirement of the landlord deserves to be 
set aside." 


I do not think that the facts of that case will 
apply to the present case. Ia this case, there 
is a Clear finding by the courts below that 
the building isan old one and from the 
evidence it is clear that it had cracks on the 
floor and on the walls and the wooden 
frames are partially eaten away and have 
become hollow in certain places The 
Courts below have also assessed the age of 
the building as 50 to 55 years. The fact that 
this building got partially damaged due to 
the fire accident in the adjacent building 
was also taken into consideration by the 
courts below. On these facts, there is a 
definite finding that the building is an old 
one and it requires demolition and recon- 
struction, I am therefore of the opinion 
that the authorities below have applied 
their mind regarding the existing condition 
of the building and have correctly come to 
the conclasion that the building requires 
demolition and reconstruction. As regards 
the resources of the landlord to construct 
the building and the preparation he has 
made for the construction, I find that the 
courts below have cogently discussed the 
evidence on record and have come to the 
conclusion that the landlord has proved all 
these factors, The eviction petition in this 
case was filed as early as in 197? and the peti- 
tioner herein has successfully prevented the 
landlord from taking possession of the 
building for the purpose of demolition and 
reconstruction even as late as in 1981. I do 
not find any illegality, impropriety ог 
irregularity in the orders passed by-the courts 


у SUONDARZASKN У, 


below, and ag such, the civil revision peti-- 


tion ів dismissed. 


4. Mr. Habibullah Badsha, learned counsel . 


submits that the 
having its business at 
the premises in question for nearly 
twenty years, that it 15 situated in a 
busy locality at Broadway and that if the 
petitioner is thrown out of the buiiding, 
immense lose and hardship would be caused 
to the petitioner. He submits that some 
time may be given to the petitioner for 
vacating the premises. The request seems 
to be a genuine one on the facts and orcum- 
stances of this case. The petitioner is there- 
fore given ten week's time from today to 
hand over vacant possession of the premises 
to the respondent herein. | 


for the petitioner, 
. petitioner, із 


S. J. —— Petition dismissed, 


IN THE HIGH COURT OF JUDI- 
CATURE AT. MADRAS. 


PRESENT :— F. Ratnam, J. 


R. Sundaresan and two others 
Petitioners* 


A. Ramachandran and Company by Partner 
Ramachandran and two others ... Respondents. 


(A) Tamil Nadu Debt Relief Act 
(XL of 1979), section 25 — Applicability — 
Ex parte decree passed in a suit — Application 
. to set aside the decree under the provisions of 
the Act — Application dismissed — Civil 
Miscellaneous Appeal to the High Court, if 
maintainable. 

a Civil Procedure Code (V of 1908) as 
amended by Act (CIV of 1976), -sections 2 (2) 
and 47 — Decree — Meaning of. 





e Hari, ime €—— A 
*C. M, А, SR, No. 17735 of 1981. 
dab 30th March, 1981, 
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Stemming from a statute a right of appeal is 
a substantive right and any provision con- 
ferring such a right should be interpreted 
with a liberality which would favour an 
appeal being entertained rather than a 
stringeacy that would defeat it. The words 
ef section 25 of the Tamil Nadu Debt Relief 
Act, 1979 ( ХІ. of 1979) are clear and іп 
favour of au appeal. There is ao ambiguity. 
The use of the words ‘‘as if such order rela- 
ted to the execution, discharge or satisfaction 
of a decree within the meaning of section 47 
of the Code of Civil Procedure", clearly iadi- 
cates that as a result of a fiction the effect 
of an adjudication under the provisions of 
the Act is placed on a par with that of a 
decree which, otherwise itis not. [Para, 2.) 


The use of the words “° as if such order rela- 
ted to the execution, discharge or satisfaction | 
of a decree within the meaning of seetioa 47 
of the Code of Сіті! Procedure" in section 25 
(1) of the Tamil Nadu Deht Relief Act, 19:9 
(XL of 1979) clearly indicates that though 
the effect of the order passed under the Act 
is not that of a decree and even if the 
effect of an adjudication under section 
47, of the Code is taken outside the 
scope of the definition ef a decree under 
section 2 (2) such an adjudication shall never- 
theless be treated as a decree, though in fact 
and also in law it is not. It must also be 
noticed that the application in the present 
case bas been filed in the suit itself and if the 
order on such application satisfies the 
characteristics of a decree, the mere fact that 
the order is deemed to be one passed under 
section 47, Code of Civil Procedure, which as 
a result of the amendment is taken out of 
the category of decrees as defined in section 
2 (2) Code of Civil Procedure, would not be 
of any consequence, [ Para, 3.] 


Cases referred to: 


East and Dwellings Company Ша. ч. Fins- 
bury Borough Council, (1952) А. С. 10%; 
Industrial Supplies (P.) Ltd v Union of India, 
А. 1. R. 1980 S. C. 1858. 


S, Jagadisan, for Petitioner, 
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The Court made the following 


OnDzs.— The question of the maintainability 
of an appeal under section 25 of the Tamil 
Nadu Debt Relief Act, 1979 (XL of 1979) 
arises for consideration in this matter under 
the following circumstances. The appellants 
filed I A No 1239 of 1972 in О S. No. 119 
of 1971, Principal Sub-Court, Salem, under 
sections 14 (2) and 16 of the Tamil Nadu 
Debt Relief Act, 1979 (XL of 1979), 
praying for setting aside the ex parte decree 
dated 14th June, 1971, as null and void and 
also for an amendment of the decree. The 
application was dismissed by the learned 
Principal Subordinate Judge, Salem, by his 
order dated 24th December, 1980. Against 
that order, the appellants preferred a Civil 
Miscellaneous Appeal under section 25 of the 
Tamil Nadu Debt Relief Act, 1979 (XL 
of 1979) The office returned the papers 
raising a question as to how the Civil Miscel- 
laneous Appeal is maintainable and requiring 
the counsel for the appellants to furnish any 
authority in support of the maintainability 
of the appeal. The papers were thereafter 
re-presented stating that the appeal would lie 
as per section 25 of the Tamil Nadu 
Debt Relief Act, 1979 (XL of 1979). The 
office nevertheless entertained doubt whe- 
ther in view of the amendment of section 2 
(2), Code of Civil Procedure, by Act CIV of 
1976, the adjudication on an application 
under section 14 (2) and 6 of the Tamil 
Nadu Debt Relief Act, 1979 (XL of 1979) 
would still be deemed to bea decree within 
the meaning of section 47, Code of Civil 
Procedure and appealable as such under 
section 25 of the Tamil Nadu Debt Relief 
Act, 1979 (XL of 1979). Section 25 (1) 
of the Tamil Nadu Debt Relief Act, 1979 
(XL of 1979) so far as it is relevant 
purpose, reads as follows : 


“Ап appeal shall lie from any of the 
following orders passed by a Court under 
this Act, as if such order related to the 
execution. discharge or satisfaction of a 
decree within the me:ning of section 7 of 
the Code of Civil Procedure, 1908 (Central 
Act V of 1908).”’ 


Under section 25 (1) (а) to (g) orders passed 
under certain provisions of the Tamil Nadu 
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Debt Relief : Act, 1979 (XL of 1979) have 
been made appealable. The order in the 
present case would fall under section 25 (1) 
(b). Section 25 (2) provides fora second 
appeal on the grounds mentioned in sub- 
section (1) of section 100 of the Code of 
Civil Procedure, 1908 and that section reads 
as under : 


*From any order passed on an appeal 
presented to it under the provisions of 
sub-section (1) by « Court subordinate to 
the High Court an appeal shall lie to the 
High Court on any of the grounds men- 
tioned in sub-section (1) of section (00 of 
the Code of Civil Procedure, 1908 (Central 
Act V of 1908)." 


That uader section 25 (1) of the Tamil Nadu 
Debt Relief Act, 1979 (XL of 1979), the 
legislature thought fit to confera right of 
appealin matters falling under section 25 
(1) (a) to (g) is very clear. The question is, 
whether asa result of the ameadment of 
section 2 (2), Code of Civil Procedure, delet- 
ing from the scope of the definition of a 
decree an adjudication under section 47, 
Code of Civil Procedure, the right of appeal 
isinany manner curtailed. The argument 
raised against the maintainability of the 
appeal is that only by reference to section 47, 
Code of Civil Procedure, the effect of an 
adjudication under the Act is equated to 
that of a decree and when an adjudication 
under section 47. Code of Civil Procedure 
cannot itself be a decree within the meaning 
of section 2 (2), Code of Civil .Procedure, as 
a result of the amendment introduced by Act 
CIV of 1976 the appeal would be incompe- 
tent, Though the provisions of the Tamil 
Nadu Debt Relief Act, 1979 (XL of 
1979) were passed and also published 
after the amendments to the Code of 
Civil Procedure were effected by Act CIV . 
of 1976, yet the legislature thought fit to 
confer theright of appeal under section 25 (1) 
of tlie Tamil Nadu Debt Relief Act, 1979 
(XL of 1979) as if the adjudication under 
certain provisions of the Act amounted to a 
decree within the meaning of section 47, 
Code of Civil Procedure. It caniot be 
assumed that the legislature was unaware of 
the amendments made to the Code of Civil 
Procedure by Act CIV of 1976. But yet, the 
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right of appeal under section 25 (1) of the 
Tamil Nadu Debt Relef Act, 19/9 (XL 
of 1979) has been conferred against a class of 


adjudications, as if the adjudication related 


to the execution, discharge or satisfaction of 
a decree within the meaning of section 47, 
Code of Civil Procedure. ' 


2. Stemmiag from a statute, a right of 
appeal is a substantive right and any provi- 
sion €onferring such a right should be inter- 
preted with a liberality which would favour 
an appeal being entertained rather than a 
stringency that would defeat it. The words 
of section 25 of the Tamil Nadu Debt Relief 
Act, 1979 (XL of 1979) are clear and in 
favour of an appeal and there is no ambi- 
войу. The use of the words *''as if such 
order related to the execution, discharge 
or satisfaction of a decree within the mesn- 
ing of section 47 of the Code of Civil Proce- 
dure clearly indicates that as a result of a 
fiction the effect of an adjudication under 
the provisions of the Act is placed on a par 
with that of a decree which, otherwise it is 
not. ln Corpus Juris, Volume 25, page 1036 
fiction is defined as under : 


* A legal assumption that a taking is true 
which is either not true or which is proba- 
bly false as true; as assumption or supposi- 
tion of law that something which is or may 
be false is true, or that a state of facts 
exists which has never really taken place, 
an allegation in legal proceedings that does 
not accord with the actual facts of the case, 
and which may be contradicted for every 
purpose, except to defeat the beneficial 
and for which the fiction is invented and 
allowed." 


3. Itis also pertinent to recall in this connec- 
tion the oft quoted passage of Lord Asquith 
in East and Dwellings Company Ltd. v. 
Finsbury Borough Council, which brings out 
very clearly the legal effect of a legal fiction: 


1. (1952) A, C. 109, 
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“If you are bidden to treat an imaginary 
state of affairs as real, you mu-tsurely, un- 
less prohibited from doing so, also imagine 
as real the consequences aad incidents 
which, if the putative state of affairs had 
in fact existed, must inevitably have flowed 
from or accompanied it. ... The statute 
says that you must imagine a certain state 
of affairs, it does not say that having done 
sO, you must cause or permit your imagina- 
tion to boggle when it comes to the inevi- 
table corrolaries ef that state of affairs.” 


The above passage has been referred to with 
approval by the Supreme Court in several 
earlier cases and also in Industrial supplies 
(Р) Ltd. v. Union of india', At page 1864, it 
has been pointed out that when a legal 
fiction is incorporated in a statute, the Court 
has to ascertain for what purpose the fiction 
is created and after ascertaining the purpose, 
full effect must be given to the statutory 
fiction and it should be carried ouf also to 
its logical conclusion and in order їо do зо, 
the court has to assume all the facts and 
consequences which are incidental or inevi- 
table corrollaries. 1һе use of the words 
“as if such order related to the execution, 
discharge or satisfaction of a decree within 
the meaning of section 47 of the Code of 
Civil Procedure” in section 25 (1) of the 
Tamil Nadu Debt Relief Act, 1979 ( XL 
of 1979) clearly indicates that though the 
effect of the order passed under the Act is 
not that of a decree and even if the effect of 
an adjudication under section 47, Code of 
Civil Procedure is taken outside the scope of 
the definition of a decree under section 2 (2), 
Code of Civil Procedure such an adjudication 
shall nevertheless be treated as a decree, 
though in fact and also in law it is not. It 
must also be noticed that the application in 
the present case has been filed in the suit 
itself and if the order on such an application 
satisfies the characteristics of a decree, the 
mere fact that the order is deemed to 
be one passed under section 47, Code ot 
Civil Procedure, which, as а resuit 
of the amendment is taken out of the 
ининин np po CÓ 


1. A. I. К, 1980 S. C, 1858, 





362 


category of decrees as defined in section 2 
(2), Code of Civil Procedure, would not be 
of any consequence. In view of the afore- 
said considerations, the doubt entertained 
by the office is, thoroughly unfounded and 
is unsupportable as well The office is, 
therefore, directed to entertain the appeal 
and number the same, if the papers are 
otherwise in order. 


R. S. 
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IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. | 


PRESENT :—G. Ramanujam, d. 


Aviyar Mariamman Temple by Hereditary 
Trustee Parasuraman eee Appellant* 


y. 


T. N. Sundaramoorthi Pillai and another. 
ee. Respondents, 


Tamil Nadu Hindu Religious and Charitable 
Endowments Act (XXII of 1959), section 63 
(b)—Rival cla mants to the office of trustee- 
ship before Deputy Commissioner—Deputy 
Commissioner has no jurisdiction to decide 
as between rival claimants to a hereditary 
tfusteeship. 


Section 63 of the Tamil Nadu Hindu Reli- 
gious and Charitable Endowments Act 
enables a Deputy Commissioner to enquire 
into and decide as to *'whether a trustee 
holds or held office as a hereditary trustee". 
It is by now well-settled that the jurisdiction 
of the Deputy Commissioner under section 
57 (b) of the Hindu Religious and Charitable 
Endowments Act of 1951 corresponding to 
section 63 (c) of Tamil Nadu Act XXII of 
` 1959, is confined to a decision whether a 
a trustee holds or held office as a- hereditary 


sA. A. O. No, 447 of 1978. 28th November, 1980, 
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trustee Г. e., that decision should be fa rela" 
tion to the status of the office of the trustes- 
ship, namely whether it is hereditary or not 
and that it is not competent for the Deputy 
Commissioner to ge into the further question 
as to who among the competing claimants is 
a hereditary trustee as the matter is not 
covered by the above provision. This is 
clear from the decisions in Krishnaswam: Raja 
v. Krishna Raja, (1968) 1 M L J. 11 and. 
Rengayya Gunder v. Kannappa Naicker 
(1971) 1 M. L. J. 358. In view of the above 
decisions, he question as to who as between 
the rival claimants isthe hereditary trustée 
cannot be decided by the Deputy Commis- 
sioner under section 63 (5b) of Tamil Nadu 
Act XXII of 1959, as, if such a decision is 
rendered by him, the same cannot. bind the 
Civil Court which has fo decide indepen- 
dently on the evidence adduced by the 
parties. [Para. 3.] 


Cases referred to: — 


Krishnaswami Raja v. Krishna Raja, (1968) 1 
M. L. J. 119; Rengayya Gounder v. Kannappa 
Naicker, (1971) 1 M. L. J. 358. . 


Appeal against the Judgment and decree of 
the Court of the  Subordinaté Judge, 
Cuddalore dated 24th August, 1978 and 
made in A. S. No. 194 of 1977 (O. S. No. 68 
of 1976) District — Munsif Court 
Tirakoilur, 


R. Gandhi, M. Kamalanathan and С. Siva- 
balanathan, for Appellant. 


R. Alwyar and W. C. Thiruvengadam, for 
Respondents. 


The Court delivered the following . 


JuoGMENT.—This appealis directed against 
the judgment and decree of the lower appell- 
ate Court ір А. S No. 194 of 1977 remitting 
the suit O. S. No. 68 of 1976. оп the file of 
the District Munsif, Tirukoilur: to decide 
the question as to who as between the 
parties tothe suit is a hereditary - trustee for 
the suit temple. 


1 
2, The circumstances under which the suit 
came to be filed may briefly be stated: 
There is a temple called Aviyur Mariamman 
temple in Aviyur Village, Tirukovilur Taluk, 
South Arcot District, There is no dispute 
that the said temple is.a public temple. The 
appellant herein filed an applicatien before 
ёре Deputy Commissioner of Hindu 
Religious and Charitable Endowments under 
section 63 (5) of the Tamil Nadu Act XXII 
of 1959 for a declaration that the office of 
irusteeship in the suit templeís hereditary 
and tha: he is the hereditary trustee of the 
temple. The Deputy Commissioner gran- 
ted the declaration prayed for by the appel- 
lant and the order of the Deputy Commis- 
sioner has been marked as Exhibit A-4 in 
the case, Exhibit А-5 being the certified, 
copy of the annexure to the order. There- 
after there was an appeal against the said 
order of the Deputy Commissioner, but the 
said appeal was dismissed by the Commis- 
sioner, Hindu Religious and Charitable 
Endowments. Later the appellant herein 
filed O. S. No. 68 of 1976 on the file of the 
District Munsif, Tirukovilur, for a declara- 
tion that he is the hereditary trustee of the 
suis temple and for а permanent injunction 
restraining the respondents from interfering 
with the appellant's functioning as a trustee 
of thesuit temple. The appellant contended 
` that the order passed by the Deputy Commis- 
sioner declaring him to be a hereditary 
` trustee has become final and conclusive and 
that decision not having be n challenged 
under section 70 of Tamil Nadu Act XXII of 
1959, the present suit seeking a declaration 
that the appellant is a trustee is maintain- 
able. This contention was upheld and 
based on the order passed by the Deputy 
Commissioner, the trial Court held that 
the appellant is а hereditary trustee of the 
suit temple and therefore the plaintiff is 
entitled to the declaration. The trial Court 
thus decreed the appellant's suit. The res- 
ondents herein filed an appeal before the 
ower appellate Court contending that the 
Deputy Commissioner acting under section 
63 (b) of Tamil Nadu Act XXII of 195 can 
only decide whether a trusteeship in a temple 


м. J.-50 
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is hereditary or not and he has no jurisdic- 
tion to decide as te who among the rival 
claimants is the hereditary trustee and there- 
fore the decision rendered by the Deputy 
Commissioner under Exhibit A-4 that the 
plaintiff is а hereditary trustee of the suit 
temple is without jurisdiction and therefore 
the Sub-Court has to decide the question as 
to who is the hereditary trustee without 
reference to the order of the Deputy Commis: 
sioner, The lower appellate Court held that 
the trial Court was in error in proceeding on 
the basis that the question as to whether 
the plaintiff was a hereditary trustee or not 
is а question which is exclusively within the 
jurisdiction of the Deputy Commissioner to 
decide under section 63 (b) and as such the 
defendants cannot question the said decision 
without adopting the course laid down in 
section 70 of the Act, that the said decision 
rendered by the Deputy Commissioner is 
binding on the civil Court and that in fact 
the dispute between two rival claimants to 
succeed to a hereditary office is not within 
the scope of section 63 of the Act and there- 
fore the decision rendered by the Deputy 
Commissioner ín Exhibit A-4 cannot be taken 
to be final and conclusive and therefore the 
trial Cours has to go iato the question as to 
whether who as between the parties is to be 
deciared as hereditary trustee .of the suit 
temple. Inthis view, the lower Appellate 
Court has set aside the judgment and decree 
of the trial Court and remitted the matter to 
the trial Cours for disposal. The said remit 
order has been challenged in this appeal on 
the ground that the lower appellate Court 
has not properly understood the scope of 
section 63 (b) of Tamil Nadu Act XXII 
of 1959, 


3. Section 63 of the Act enables the Deputy 
Commissioner to enquire into and decide as 
to ‘‘whether a trustee hoids or held o'fice 
as a hereditary trustee." According to the 
learned counsel for the appellant that provi- 
sion will enable the Deputy Commissioner 
to decide whether the plaintiff in the suit 
held office as a hereditary trustee and there- 
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fore the decision of the Deputy Commis- 
sioner that the plaintiff was a hereditary 
trustee of the suit temple cannot be said to 
be outside his jurisdiction, and the contrary 
view tak:n by the lower appellate Court 
cannot legally be sustained. However, it is 
by now well-settled that the jurisdiction of 
the Deputy Commissioner under section 57 
(Р) of the Hindu Religious and Charitable 
Endoments Act of 1951 corresponding to 
section 63 (b) of Tamil Nadu Acl XXII of 
1359 is confined ‘to a decision whether а 
trustee holds or held office as a hereditary 
trustee, i. e., that decision should be in 
relation to the status of the office of 
trusteeship, namely whether it is hereditary 
or not and that it isnot competent for the 
Deputy Commissioner to go into the further 
question as to who among the competing 
claimants is a hereditary trustee as such a 
matter is not covered by the above provi- 
sion This isclear from the decisions in 
Krishnasami Raja wv Krishna Каја! and 
Rengayya Goundar v. Karuppa Naicker?, 
Ia view of the above decisions with which I 
am in entire agreement, the question as to 
who as between thc rival claiments is a 
hereditary trustee cannot be decided by the 
D-:puty Commissioner under section 63 (b) 
of Tamil Nadu Act XXII of 1959 and if 
such a decision had been referred by him 
under Exhibit A-4 the same cannot bind the 
civil Court and the civil Court has to 
decide that question iadependeatly on the 
evidence adduced by the parties. Jt is for 
this‘resson, the lower appellate Court has 
remanded the matter io the trial Court. I 
am of the view that the remand order is 
quite: warranted on tne facts of this case and 
no interference is called for. The Civil 
Miscellaneous appeal is therefore dismissed 
with costs. 


— . Appeal dismissed. 


R. S. 
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IN THE HIGH COURT OF JUDI. 
CATURE AT MADRAS. 


PnEsENT:—T. Sathiadev, J. 


T. N. Krishnamoorthy .. Petitioner* 


V. 


M/s. Jagat Textiles, represented by its 
partner Lalji Bhujpunia, No. to Manjanakara 
Street and No. 51, Mahal 6th Steet, Madural 
Town Respondent, 


Tamil Nadu Buildings (Lease and Rent Con- 
trol) Act (XVIII of 1962), section 25 ~ Reyi- 
sion — Procedure to be followed by High 
Court — No procedure prescribed under Act 
(ХҮП of 1960) — Code of Civil Procedure to 


be followed — Review competent being speci- 
fically provided in Civil Procedure Code. 


When the High Court has been conferred 
with powers to entertain a revision under 


section 25 of the Tamil Nadu Act XVIII of | 


1960 as held in Thirupathi Nadar v. 
Kandaswami Naaar, (1968) 81 L. W 642, 
when a Court is invested with powers 
to adopt the procedure applicable to it, 
there is necessity for invoking the Code of 
Civil Procedure. No procedure having been 
contemplated in the Rules to be adopted by 
the High Ceurt and when the High Court is 
a Court of record the necessary implication 
is, the Court will have to decide the revision 
petitions by following the Civil Procedure 
Code. [Para. 27.] 


The power of revision conferred under section 
25 of the Act XVIII of 1960 is on the High 
Court and while entertainiog the revision it 
exercises the power of a Court created under 
the Constitution. It is not a ‘persona 
vesignita’. When power is conferred on 
a Court, and no other special procedure 


is prescribed for disposal: of matters 
under a particular statute, as held in 
P. М. Thakershi v.  Pradyumansinghji 


A. 1. R. 1970 S. С 1273, by such conferment 


atti 











*R. C M P. No. 2822 of 1980 in C. В P. 2612 of 
19 9. 31st.October, 1980, 


\ 


i} . Rausiiamoontiny v. }1АбА ТЕХ #5 (Sathiader, J.) 


Of power, there is necessary implication that 
the Code of Civil Procedure, would apply 
and in turn the power of review would be 


available to the High Court. [Para. 32.) 
Cases referred to: — 
Ramachandracharyulu v. Rangacharyalu, 


(1926) 51 M. L. J. 418: A. I. R. 1926. Mad. 
1117; R Venkatesachary v. The Judg , Court 
of Small Causes, (1949) 2 М L.J. 784: A.LR. 
1950 Mad. 366; P. Govindaswami Naicker v. 
S. R. Kerwar, (1969) 2 M. L. J. 452; S. M. 
Gopalakrishna Chetty v. Ganeshan, (1976) 
1 5. С. J. 358: (1976) 1 S. C. R. 273: А.І R, 
1975 S. С. 1750; T. N. Ünnamalai Achi v. 
Saminatha Pathar, (1980) 93 L. W. 494; 
5, J. S. Fernandas v. V. Ranganayakalu 
Chetty, (1952) 2M L J.445: 65 L. W. 1101: 
A. L-R. 1953 Mad. 236; P. N. Thakershi v. 
Pradyumansinghji, A. 1 R. 1970S, C. 1273; 
Seethalakshmi Ammal v, Rajammal, (1965) 1 
M. L. J 287; Syed Hanifa v. Muhammad 
Khalifulla, (1969) 1 M. L. J. 413: (1969) 
M. L J. (Сгі.) 358: 81 L. W 592: A LR. 
1970 Mad. 39; Abdul Wahid Sahib v. Dewanjee 
Abdul Khader Sahib, (1947) 1 M. L. J. 207: 
I L. К. (1948) Mad. 43: 60 L. W 199: A LR 
1947 Mad. 400; Rayala Corporation Madras v. 
Syed Bawker & Co., Madras, (1957) 1 M.L.J. 
241: I. L. К (1957) Mad. 856: 701, W. 345: 
A. I. R. 1957 Mad. 385; Rajam Аууаг v. 
Pavanambal, (1949) 1 M L. J. 419: 62 E. W. 
245: А.В. 1949 Mad. 787; Devichand Mool- 
chand v. Dhanraj Kantilal, (1948) 1 M. L. J. 
276: 61 L. W. 267: А.І. К. 1949 Mad. 53; 
T K. Chennakesayalu v. Mansukhlal, (1946) 1 
M. L. J. 300; К. R. Sankar v. Buvanamba- 
balammal, (1971) 1 M. L. J. 230: 84 L. W. 
134: A. I. R. 1971 Mad. 368; Usman Koya ү, 
Muthukrishnan, (1977) T. L. N. J. 273; Thiru- 
pathi Nadar v. Kandasami Nadar, (1968) 81 
L. W. 40; Telephone Company v. Postmaster 
General, (1913) А C. 546;  Adaikkappa 
Chetti v. Chandrasekhara Thevar, (1948) 1 
M.L.J. 4: L.R 74 I. A. 264: 61 L. W. 52: 
A. I. R. 1948 P. C. 12, 


Application under section 114 of the Civil 
Procedure Code, for review of the judgment 
of the High Court, dated the 5th day of 
December, 1979 in С R. P. No 2612 of 197. 
presented to revise the Order of the Court of 
he Subordinate Judge, Madurai, dated 10th 
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October, 1979 and made in C. M. No. 283. 
of 1979 against (1. A. No. 287 of 1979 in 
К. C. O. P. No. 476 of 1978, D. M.C., 
Madurai Town). 


T. R. Mani, for Petitioner. 


Somayajulu for  Aiyar and  Dolia, for 


Respondent. 


The Court made the following 


OmpER.—The landlord is the petitioner 
herein, who filed a petition under section 10 
(3) (c) of the Tamil Nadu Buildings (Lease 
and Rent Control) Act XVIII of 1900, asking 
for additional accommodation. He filed I. A. 
No. 287 of 1979 for ainending the petition 
by stating that due to typographical error, 
Door No 16, Manjanakara Street, was not 
mentioned and Door No. 5:, Mahal Street, 
Madurai, alone was mentioned, but the 
description of the property in the petition 
would necessarily include both the door 
numbers. 


2. Both the authorities held that the 
description in the petition would necessarily 
inculde both the door numbers and no 
prejudice could be caused to the tenant by 
allowing the amendment, because he bas 
already raised his defence in respect of the 
entire premises leased £o him, he being the 
tenant of both the door numbers. It is a 
corner building in which, in the major por- 
tion, the landlord is carrying on his business. 
Door No. 16, faces Manjanakara Street, 
whereas door No. 51 faces Mahal Sixth 
Street, Madurai. 


3. Aggrieved against this order, C. R. P. 
No. 2612 of 1979 was filed contending that 
an amendment cannot be allowed and there is 
no jurisdiction in the authorities to allow 
such amendments. Counsel appearing for 
the petitioner by relying upon the decision 
reported in Ramachandracharyulu v. Ranga- 
charyalu!, was able to convince this Court 
that the proposed amendment could be allow 
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ed. But during the course of hearing, the 
counsel for the tenant pleaded that 1% is not 
a genuine omission, but knowingly the peti- 
tion had been filed only for one of the door 
numbers, and each one of the premises is 
covered by а separate lease deed and rent 
was also being paid separately. He relied 
upon Exhibits B-3 and B-4 to contend that 
till 1974, rent was being paid separately, 
and in the manner in which the point is put 
in the Civil Revision Petition, it was never 
canvassed before the authorities, and there- 
fore, it will be possible to the tenant to 
establish that there are two distinctive 
tenancies, and by amending the petition, he 
cannot secure additional accommodation in 
respect of two premises. [tis to find out 
these factual particulars this matter was 
remanded, and while so remanding this Court 
directed that in the event of two separate 
tenancies being made out, the landlord will 
have to file two separate petitions, and he 
cannot get over this aspect by seeking to 
amend the petition, and if it is held that it 
isacommon teaancy and entire rent was 
being paid in lump sum, it will be treated 
as one lease transaction and then the pro- 
posed amendment may be allowed. 


4. This review petition is filed by the laad- 
lord stating that, there is no need for 
remand, and even if there are two tenancies, 
a single petition is maintainable, in view of 
the Division Beach decisionia R. Venkate- 
sachary v. The Judge, Court of Small Causes, 
Madras‘, and when such is the position, the 
amendment, as proposed, cannot ba сопѕійег- 
ed as prejudicial to theinterests of thetenant 
or contrary to law. itis also clai ned that 
there is no need to file two separate peti- 
tions, and therefore the remand made is 
unnecessary and hence the order requires to 
be reviewed. This petitionis filed by invok 
ing the provisious of section 114 and Order 
47, rule 1, Civil Procedure Code. 


5. Counsel appearing for the respondent- 
tenant contended that when there аге two 
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tenancies, two separate petitions, will have to 
be filed because each one is a ‘building’ with- 
in the meaniug of Act XVIII of 1960 and 
when additional accommodation is sought 
for, it has to be established by the landlord 
that both the premises are required for his 
occupation and it cannot be done by filing 
one petition, and heace the order of remand 
does uot call for any interference. 


6. Mr. T. R. Mani, counsel appearing for 
the petitioner herein, apart from the decision 
above referred to also relies upon the deci- 
sion in JP. Goyindaswami Naicker v. 
. R. Kerwar! and the decision in 
S. Gopalakrishna Chetty v. Ganeshan?. 


7. In the decision ia R. Venkatesachary v. 


The :udge Court of Small Causes, Madras, 


in respect of a matter arisiag under Tamil 
Nadu Act XV of 1945, it was held that 
though the definition ofa building in the 
Act includes a portion, of the building, it 
does not mean that the owner ofa house, 
portions of which have been let separately, 
cannot file an application for obtaining 
possession of the entire house as a building. 
What is sufficient for the landlord is not 
tüe question, but whether he requires the 
entire building ‘bona fide’ for his occupation 
has to be decided, 


8, In the decision in P. Govindaswami 
Naicker v. S. R Kerwar!. it was held that 
there is no need for distinct petitions against 
each of the tenants to be filed, because of 
the definition *'building'' in respect of which 
the relief is asked for against several tenants 
and the real question is whether there has 
been any prejudice caused by the procedure 
adopted by filing a single petition, and there 
could be no imp-diment in filing a single 
petition, by the landlord in respect of several 
tenancies in the same building. 
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9, In the decision in 5. M. Gopalakrishna 
Chetty v. Ganeshan! in respect of a matter 
arising under Act XVIII of 1960, the con- 
tention raised that a single petition with 
regard to different tenancies cannot? be filed, 
was repelled by holding : | 


“Mr. Natesan faintly submitted that a 
single petition with regard to two different 
tenancies, although in the same premises, 
one for residential and the other for non- 
residential purpose, is mot maintainable. 
We do not find any substance in such a 
contention when the tenancy is one.”’ 


19, Mr. Somayajula, by referring to the 
decision reported in Т, N. Unnamalai Achi v. 
v, Saminatha Pathar? contends that clubbing 
together in an eviction petition of residential 
and non-residential premises is not permis- 
sible, and that in the said case, there were 
three different premises; two being resi- 
dential andthe third one non-residential, 
aad this Court held: . 


*Merely because a consolidated rent is 
being paid for the three premises from a 
particular point of time, it is not permis- 
sible for the landlord to club the three 
premises topether for seeking the relief 
against the tenant only under section 10 
(3) (a) (i) of the Act." 


“Ву clubbiag the three premises, together, 
the landlord cannot seek the eviction of 
the tenant from the non-residential pre- 
mises when he has not put forth a casejfor 
that relief.” 


11. In the light of the two decisions parti- 
cularly the decision in P. Govindaswami 
Naicker v S. R Kerwar? and the decision 
ia P Venketesachary v. The ludge, Court of 
Small Causes, Madras* and the decision of 
the Supreme Court M. Gopalakrishna Chettv 
v. Ganeshan! i$ cannot any longerj be pleaded 
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that a landlord cannot file а single petition 
in respect of different tenancies, particularly 
when the same tenant is in occupation of the 
concerned premises. The Sapreme Court 
has held that a single petition with regard to 
more than one tenancy in the same premises 
is maintainable, when the tenancy is one. 


12. It was pleaded in this case that a 
monthly rent of Rs 680 was being paid for 
both the tenancies by single payment. But 
it is only in the civil revision petition. it is 
pleaded that there were different tenancies, 
ard that this aspect requires to be investi- 
gated. But for this claim this Court would 
have confirmed the concurrent findings of 
the two statutory autherities. 


13, In view of the decision rendered by the 
Supreme Court and that of the Division 
Bench, above referred to the decision report- 
edin T. N Unnamoelai Achi v. Saminatha 
Pathar? can have no application. The right 
of a landlord who seeks for additional 
accommodation to file a single petition in 
respecf of different tenancies, having been 
held to be a proper petition, the tenant can 
no longer claim that the proposed amend- 
ment cannot be allowed. 


14, It was just before orders could be pro- 
nounced allowing the review petition, in view 
of the binding decisions above referred to, 
Mr. Somavajulu, raised an objecticn that 
this Court has ne power to review its order, 
since such a provision is not fcund in Act 
XVIII of 1960. Hence the petition had to 
be adjourned more than once for further 
arguments. 


15. Mr. Somayajalu, relied upon the deci- 
sion reported in S. J S. Fernandes v. 

Ranganayokalu Chetty? which arises 
under 1949 Act, wherein it was held that in- 
asmuch as the Act coatains no provision for 
review, there can be no question of any 
inherenf power in tbe Court, and the Code 
of Civil Procedure not being applicable, 
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there is no scope forre viewing the order passed 
by this Court in revision. When the pro- 
visions of the Civil Procedure Code are not 
made applicable in а self contained enact- 
ment, there is no scope for invoking section 
114 or Order 47, rule 1, Code of Civil Proce- 
dure. Inherent powers of a Court would not 
extend to exercise of the power of review 
which practically results in hearing an appeal 
by thesame functionary whohad decided the 
case; and such a power can be exercised only 
if it 18 specifically provided for.. Chere is 
no coacept for iaherent power vested іп a 
judicial Officer to review his own order. 
Hence, it was held that a review petition is 
not maintainable in respect of the proceed- 
ings initiated under Madras Buildings 
(Lease and Kent Control) Act, 1949. 


16. He would then refer to the decision in 
. Р. №. Thakershi v. Pradyumansinghji! where- 


in it was held that the power to review is not. 


an inherent power and it must be conferred 
by law either specifically or by necessary 
implication. When there is no provision in 
the Act conferring such a power of review, it 
cannot be exercised. Thus by relying on 
these two decisions, he would contend that 
there being no provision in T. N. Act XVIII 
of 1960, to review an order passed under 
section 25 of the Act, the present petition 
deserves to be dismissed. 


17. For the proposition that the provisions of 
the Civil Procedure Code are not applicable 
in respect of proceedings initiated under Act 
XVII of1960, he refers to the decision repor- 
ted in Seethalakshmt Ammal v. Rajammal? 
wherein it was held that a Rent Controller is 
not a Court and Civil Procedure Code is not 
applicable. In the decision in Syed Hanifa v. 
Muhammad Khalifulla3it was held similarly, 
that the order of a Rent Controller is not an 
order ofa civil Court, and therefore, no 
revision would lie uader section 115 of the 
Civil Procedure Code. In the decision in 
Abdul Wahid Sahib v, Dzwanjee Abdul Khader 
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Sahib! dealing with the applicability of section 
24 of the Code of Civil Procedure ia respect 
of proceedings under Act XV of 1746, it was 
held that the Rent Controller is a ‘persona 
designata’, and therefore it is not a Court 
subordinate to the High Court, and the pro- 
vision under the Civil Procedure Code could 
not be invoked. In the decision in Rayala 
Corporation (Madras) v. Syed Bawker & Co.. 
Madras? it was held by the Division Bench, 
that the Controllers under 1349 act are no 
doubt persons beloaging to the judicial ser- 
vice, . ..but when they hear 
any petition filed under the said Act, they 
are not Courts, and therefore, the Code of 
Civil Procedure will not cover these proceed- 
ings. Ín the decision reported in Rajam 
Ayyar v. Pavanambal’, it was held that a revi- 
sion under section 115 of the Civil Procedure 
Code, would not lie because the appellate 
authority acting under the said Act, is a 

‘persona designata’. 


18. In the decision in Devichand Moolchand 
v. Dhanraj Kantilal^ a Division Bench held 
that the provisions of the Code of Civil Proce- 
dure would not apply, and in the abseuce of 
any such provision there can be no relief, and 
the necessity for a rule to be made providing 
in appropriate cases for the bringing on 
record of legal representative on the death 
ofthe original applicant was also pointed 
out, 


19. In the decision in T. K. Chennakesayalu 
v. Mansukhlal’ it was held that under Act 
ХУШ of 1960, Civil Procedure Code, is not 
applicable as such as to the Rent Controller, 
and that he can only exercise the powers to 
the extent provided under rule 26 of the 
Rules framed under the Act. 
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20. In the decision reported in K. R. Sankar 
v. Buranambalammal, a division Bench of 
this Court held thas the Controller is not a 
‘Court’, and the investiture of power under 
section 2 (3) of this Act is on a persona 
designata and not on a Court, 


21. Mr. T. R. Mani, counsel for the peti- 
tioner refers to the decision reported. in 
Usman Koya v. Muthukrishn n? wherein it 
was held that the Rent Controller and the 
Appellate Authority, though ‘persona 
designata’ they exercise only quasi-judicial 
powers and therefore they have the jurisdic- 
tion to rectify the mistake particularly rega: d- 
ing the re-deposit of the amount regarding 
which there was an error committed by the 
petitioner. 


22. In the decision in Thirupathi Nadar v. 
Kandaswami Nadar? while dealing with the 
scope of the powers under section 25 of the 
Act, this Court held that the District Court 
functioning under section 25 of the Act not 
being a Tribunal acting persona designata, 
but being one functioning as an ordinary 
civil Court, can apply the provisions of the 
Code of Civil Procedure, as the procedure 
provided in the Code should be followed by 
it in all proceedings before it, as a Court 
exercising civil jurisdiction. 


23. These decisions have been placed to 
contend that when the provisions of the 
Code of Civil Procedure would not apply 
to proceedings initiated under Act XVIII 
of 1960; the filing of this review petition by 
invoking section 114 and Order 47, rule 1, 
Civil Procedure Code, is erroneous, and 
therefore the petition itself not being main- 
tainable, there can be no consideration of 
any of the points canvassed in this petition. 


24. The Rules framed under Act XVIII Of 
1960 provide for the procedure to be follow , 
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ed by the Rent Controller and the Appellate 
Authoiity and deal with certain aspects 
of the ‘procedure to be followed ın 
certain Contingencies. When such a provi: 
sion is made about the procedure to be 
followed, in the light of plethora of authori- 
ties which have been placed, it is quite 
obvious that the provisions of the Civil 
Procedure Code, as such, cannot be invoked 
while dealing with the petitions arising 
under Act XVIII of 1960. 


25. Mr. T R. Mani, counsel for the peti 
tioner contends that the decisions relied 
upon pertain to the exercise of powers by 
the Rent Controller or the Appellate 
Authority, who are thecreatures of the 
statute, but so far as the High Court is 
concerned, it .exercises powers which is nof 
confined to what is found under section 25, 
and it possesses inherent powers and there- 
fore a review is maintainable. If it be held 
that there can be no inherent power of 
review by a Court, even then since the High 
Court has to adopt the procedure uvder 
Civil Procedure Code, the power of review 
is available, and in this case, the petition 
filed is maintainable. it is to highlight 
this point, he refers to section 2 (3) of the 
Act which deals with definition of ‘Con- 
troller' which means any person appointed 
by Government by notification. Section 23 
(1) of the Act deals with appeals and onl 

such officers and authorities, as notified b 

Government by general or special order cah 
function as appellate authority. Under, 
section 23 (4), the decision of the Appellat 

Authority and subject to such decision, an 
order of the Controller shall be final and 
shall not be liable to be «called in question 
in any ‘Court of law’ except as provided 
under section 25 of the Act. He would 
then refer to section 18 of the Act wherein 
it is provided that when execution is 
taken, the order passed by the Controller 
and Appellate Authority is to be treated as 
an order of a civil Court and for the purpose 
of execution the Controller shall have all 
the powers of acivil Court. Lastly coming 
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to section 25 which provides for revision to 
this Court against the order of the Appellate 
Authority, he emphasises on the power 
being conferred in ‘the High Court’. It is 
‘the High Court’. that has been conferred 
with a wide power to be exercised to go 
into the regularity of the proceedings or the 
correctness or legality cr propriety of the 
decisions passed by the Appellate Authority 


and itis open to this Court to modify, ' 


annual, reverse or remit for reconsideration 
any of the matters and such an 
application 1s to be filed to the High Court. 


26. The point taken has to be considered 
by first referring to nature of personnel who 
are to exercise powers under the Act in the 
first two stages. Any ‘person’ can be 
appointed as a ‘Controller’ by notification. 
It is not necessary that it should be a Court. 
Equally in respect of an appellate authority, 
‘any officer or authority’ can function as 
Appellate Authority. These two categories 
of functionaries can be notified by the 
Government under the Act. Invariably 
Judicial Officers are being appointed, but 
that would not mean that the power exercis- 
ed by them is that of a Court, and that is 
why this Court has held in more than one 
decision that they are ‘persona designata’, 


27. But when a revision is to be filed under 
section 25 of the Act, it is not to a notified 
‘person or officer or authority’ who or 
which is to exercise the revisional power 
but, it is ‘the High Court’, which entertains 
the revision petitions, When the High 
Court has been conferred with powers to 
entertain the revision under section 25 of 
the Act, as held in Thirupathi Nadar v. 
Kandaswami Nadar', when a Court is invest- 
ed with powers to adopt the procedure 
applicable to it, there is necessity forinvok- 
ing the Code of Civil Procedure. No pro- 
cedure having been contemplated in the 
Rules, to be adopted by the High Court and 
when the High Court is a Court of record, 
the necessary implication is, the Court will 
have to decide the revision petitions by 
followizg the Civil Procedure Code. In the 

ecisiom, it has been hitherto held that the 
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High Court is a ‘persona designata' under the 
Act, or that when the matter is further taken 
up to the highest Court of the land, it would 
fuaction as a ‘persona designata! under the 
Aet. As for those decisions wherein it was 
held that section 115 of the Code of Civil 
Procedure cannot be invoked they аге 
all cases which arose under 1949 Act, where- 
in a similar provision as in section 25 of the” 
Act, had not been incorporated, No pro- 
vision for a revision to the High Court was 
provided for in that Act. When revisions 
were sought to be filed against erders passed 
by ‘persona designata’, $hey were rightly 
repelled. : 


28 Mr. Somayaiulu, has no doubt referred 
to section 18 of the Act, wherein it is stated 
that an order passed under section 25 execut- 
ed by the Controller has to be trested as an 
order of a civil Court, and for that purpose, 
the Controller shall have all the powers of a 
civil Court, and therefore if the power is 
exercised under section 25 as that of a civil. 
Court, there is no need to mention in section. 
18 that suck an order is to be treated as an 
order of а ¿ivil Court. But for this solitary 
objection, he has aot been able to point out 
any other section in the Act or any rule 
framed thereunder, wherein there is prohibi- 
tion against the High Court adopting the 
Code of Civil Procedure, while disposing of 
íhe revision petition under section 25 of the 
Act. Insection 18, orders passed by the 
Controller and the Appellate Authority, being 
orders passed by 'persona designata? there 
wasthe need to state that while executing 
such orders, it has to be treated as if they 
are orders of a civil Gourt. Orders passed 
under section 25 of the Act will have to be exe- 
cuted only by the Controller, who isa notified 
person, but who is to function with all the 
powers of a civil Court while executing orders. 
it is іп this context, section 25 is clubbed 
with other sections which pertain to order 
passed by a heirarchy of forums, to construe 
allof them alike relating to powers to be 
exercised by him. Hence as contended be 
Mr. Somayajulu, section 18 of the Act, can- 
not be construed as fo indicate that the 
order passed under section 25 is not an order 
of Court and is equatable to orders passed 
by Controllers and Appellate Authorities. 
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Section 18 of the Act cannot therefore be 
taken as a basis for holding that in disposing 
of revision petitions, under section 25 of the 
Act, the High Court is not to adopt the Code 
of Civil Procedure. No Court can function 
without an established and prescribed pro- 
cedure. If the Act or Rules framed thereunder 
prescribes a procedure to be followed which 
is different fiom the procedure which is 
adopted by the Court, then this contention of 
Mr. Somayajalu, c uld have some force. 


29. At this juncture, it will be relevant to 
note that under section 34 of the Act, 
Government by notification, can make Rules. 
Section 34 (2) (b) enables Rules to be m-de 
regardiog ‘thé procedure to be followed by 
Controllers and Appellate Authorities in the 
performance of their functions’. Clauses (ci, 
(d) and(e) to said sub-section, deal with 
issue of notices, setting aside ex parte orders; 
and bringing on record legal representatives 
in respect of proceedings taken under the 
Act; and clanse (f) enables framing of Rules 
regarding procedure to be followed in taking 
possession of the building, and finally 
clause (g) prescribes the fee leviable in 
respect of Applications and Appeals under 
the Act. 


30, Tbe Rules framed deal only regarding 
the procedure to be followed by the Con- 
trollers and Appellate Authorities, and on 
the other aspect covered by clauses (c) to (g) 
of section 34 (2) of the Act. When the 
Legislature has enabled the Government to 
prescribe Rules only for Controllers and 
Appellate Authorities as to the procedure to 
be followed by them, it is clear that regard- 
ing the procedure to be followed by the High 
Court while entertaining a revision under 
section 25 of the Act, it has to. adopt the 
procedure which it follows in respect of pro- 
ceedings instituted before it. Being fully 
aware of the applicability of the Civil Proce- 
dure Code in the High Court, it has refrained 
from any other procedure being formulated 
for disposal of revisions by it. The intend- 
ment of the Legislature being quite clear, 
ihe provisions of the Code of Civil Proce- 
dure would be applicable. 


M. L.J.—J1 
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31. Further it is indisputable that the High 
Court being a Court of Record, and in all 
its proceedings. it follows a prescribed pro- 
cedure the necessary implication is that the 
provisions of the Code of Civil Procedvre 
alone would apply. It is precisely in this 
view in Thirupathi Nadar v. Kandasami! 
the passage in Telphone Company у. 
Postmaster-General?, was relied upon which 
is to the effect : 


“Where by statute matters are referred 
to the determination of a Court of record 
with no further provision, the necessary 
implication is, I think thatthe Court will 
determine the matter as a Court. Its 
jurisdiction is enlarged but all the incidents 
of such jurisdiction including the right of 


appeal from its decisions remain the 
same.” 
In Adaikkappa Chetti у. Chandrasekhara 


Thevar? which was also relied upon in the 
decision in Thirupathi Nadar’s caset, the 
relevant passage is: 


“Тһе true rule is that where a legal right 
` is in dispute and the ordinary Courts of 
the country are seized of such dispute, the 
Courts are governed by the ordinary rules 
of procedure applicable thereto.......” 


32. The power of revision conferred under 
section 25 of the Act is on ‘the High Court’ 
and while eute-taining the revision it exer- 
cisés the power of a Court created under the 
Constitution. It is not a ‘persona designata ° 
When power is conferred on a Court, and no 
Other special procedure is prescribed for 
disposal of matters under a particular statute 
asheld in Р M.  Thakershi v. Pradyu 
Mansinghji* by such conforment of power, 
there is necessary implication that the Code 
of Civil Procedure would apply and in turn 
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the power of review would be available- to 
this Court. 


33. Therefore the procedure to be followed 
in disposing of revision under section 25 of 
the Act, being governed by the provisions of 
the Code of Civil Procedure, the power of 
review having been conferred therein expres- 
sly this review petition is maintainable. 


34. The decision of the Supreme Court in 
S. M Gopal^krishna Chetty v, Ganeshan! and 
the division Bench decision of this Court in 
R. Venkatesaachary v, The Judge, Court of 
Small C uses, Madras? are to the effect that 
a single petition can lie ia respect of differ- 
ent tenancies provided it is in respect of the 
same ‘building’. Hence the amendment 
proposed and which has been ordered by the 
two statutory au horities is confirmed, and 
the Rent Controller can further proceed to 
dispose of the matter on its merits, without 
the aeed to go into the question of finding 
out at this stage of amendment of petition, 
aS to whether there is a single tenancy or 
` two tenancies. It there is need to consider 
whether there is a single tenancy or two 
tenancies for the proper disposal of the 
petition in it’s merits, it will be a different 
matter. For the purpose of carrying out 
` the amendment, the direction already is 
sued not being necessary, it results in 
confirmation of the order of the Appellate 
Authority, and in the dismissal of the Civil 
Revision Petition No 2612 of 1979. To 
this effect the review petition is allowed. 


S. J. Review petition allowed. 
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IN THE HIGH COURT OF JUDICATURE 
ATMADRAS.  . | 


PRESENT; —P. Venugopal, J. 


Mohammed Khan Sahib A ppellant* 


y. 
Ali Khan Sahib and another ... Respondents. 


Mahomedan Law — Acknowledgment of 
paternity .— Doctrine of — Basedon assump- 
tion of lawful union between the parents of 
the acknowledged child—Where marriage is 
disproved acknowledgment cannot confer 
legitimacy. 


The plaintiff was the son of “К” through his 
wife ^B'. The defendants were the sons of 
‘K’ through another wife *H'. As per Exhi- 
bit A-1, the marriage between ‘K’ and Н 
was on 3rd January, 1921 and as per the 
birth extracts, Exhibits A-2 and A-3, the 
to the 
marriage between ‘K’ and ‘H’. The plaintiff 
had filed a suit for a declaration that the 
defenda ts were not the legitimate sons of 
his father and to restrain them from inter- 
fering with the plaintiff's management and 
administration of Saint Veli-yullah Thaikkal 
The trial Court heldthat the defendants were 
legitimate sons as there.was a valid acknow- 
ledgment. However, on appeal, the lower 
appellate Court held that there was по 
таг:іазе between “К” and ‘Н’ at the time of 
the birth of the defendants aud therefore 
they could not be made legitimate by acknow- 
ledgment of their legitimacy by the father. 
The Ist defendant preferred a second appeal. 


Held, As there was no marriage betweeu 
the plaintiff's father and the defendants, 


mother prior to their birth as evidenced by 


Exhibits A-2 and A-3, they could not be held 
to be the legitimate sons of the plaintiff's 
father by relying on the doctrine of “acknow- 
ledgment". А child born of “zina” could 


————— 
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4th November, 1980. 
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not be made legitimate by acknowledgment. 
Similarly the defeadants who were born 
before the date of their mother’s marriage 
with the plaintiff'sfather could not be “held 
to be legitimate sons of the plaintiff's father 
by relying on the doctrine of acknowledg- 
ment. [Para. 5.] 


The Mahomedan law of acknowledgment of 
paternity could.be invoked only where the 
factum of mairiage or the exact time of 
marriage had not been proved. The doctrine 
of ackuowledgment is based on the assump- 
tion of a lawful union between the patents 
of the acknowledged child. The doctrine, 
however, is not applicable where the lawful 
union between the parents of the child is not 
possible as in the case of incestuous inter 
course or an adulterous connection. The 
doctrine is also, not applicable where the 
marriage necessary to render a child legiti- 
mateis disproved. [Para. 4.] 


Case referred to:— 


Sadki Hussain Khan v. HasimAli khan, I. L.R- 
1916) 38 All. 627. 


Appeal against the decree of the Court of 
the Subordinate Judge, Karaikal, dated 315% 
January, 1976 and passed in Appeal Suit No. 
20 of 1974 preferred against the decree of the 
Court of District Muosif, Karaikal, in 
Original Suit No. 9 of 1973. 


А. J. Abdul Razack and M. А. M, Azeez Rahi- 
man, for Appellant. 


K. Yamunan, for Respondents. 


he Court delivered the following 


JUDGMENT. — The plaintiff is the son of Abdul 
Azeez Khan through his wife Amina Beevi. 
The defendants are the sons of.the said 
Abdul Azeez Khan through his another wife 
Hairoon Beevi As per Exhibit A-1 the 


marriage between thesaid \bdul Azeez Khan: 


and Hairoon Beevi was on 3rd January, 1921 
andas per the birth extracts Exhibits A-2 
and A-3 the defendants were born long prior 
to the marriage between Abdul Azeez Khan 
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and Hairoon Beevi. The plaintiff's case is 
that the defendants are the illegitimate sons 
of his father in view of the fact they were 
born prior to the marriage between his 
father and Hairoon Beevi. The plaintiff has 
hence filed a suit for declaration that the 
defendants are not the legitimate sons of his 
father and to restrain them by means ofa 
permanent injunction from interfering with 
the plaintiff's management and administra- 
tion of Saint Veli-Yullah Thaikkal. The 
defendants’ contention is that these was 
a valid marriage between Abdul Azeez Khan 
and their mother Hairoon Beevi and their 
father has acknowledged them as his sons. 


2. The trial Court held that the identity of 
the persons mentioned in the certificatei 
Exhibits А-2 and А-3 have not been proved 
and as there is a valid ackrowledgement, the 
defendants are the legitimate sons of the 
plaintiff’s father Abdul Azeez Khan. On 
appeal, the lower appellate Court held that 
Exhibits A-2 and A-3 relate to the defen- 
dants and atthe limeof the birth of the 
defendants, there was no valid mariage 
tetween Abdul Azeez Khan and Hairoon 
Beevi, the mother of the defendants and as 
the defendants are the illegitimate sons of 
Abdul Azeez Khan, they cannot be made 
legitimate by acknowledgment of their 
legitimacy by the plaintiff’s father. The Ist 
defendant has preferred the second appeal 
before this Court. 


3. The learned counsel for the Ist defen- 
dant-appellant contended that the defen- 
dants’ mother had been treated as his wife 
by the father of the plaintiff, and defendants 
have been continuously living together under 
the same roof and properties were also 
allotted to the defendants ip the family 
partition in 1953 and as family members, the 
defendants have been permitted to apply 
sandalwood paste to the graveyard ofa 
Muslim Saint and as there has been a valid 
acknowledgement of their legitimacy by the 
plaintiff’s father, they should be held as the 
legitimate sons of the plaintiff's father. 


4, The leading case on the dectrine of 
acknowledgment is the decision of the Privy 
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Council in Saaki Hussain Khan у Hasim Ali 
Khan!, wherein it was held that in cases of 
uncertainty of legitimate descent, an acknow- 
ledgment by the father ralses a presumption 
of legitimacy unless the other side can prove 
that the boy whose paternity was acknow- 
ledged was of illegitimate descent. The Privy 
Couneil has further pointed out tnat when 
а тап and a woman have cohabited con- 
tinuously for a number of years, the law 
presumes in favour of marriage and against 
concubinge and an acknowledgment involves 
the assertion that the father was married to 
the acknowledgee's mother. So when a son 
has in his favour a good ackaowledgment of 
legitimacy the marriage will be held to have 
been proved aad legitimacy established unless 
the marriage has been disproved. It is, there- 
fore, c.ear that where the paternity of a child 
cannot be proved by establishing the marriage 
between its parents at the time of its concep- 
tion or birth, Mahomedan Law recognises 
“acknowledgment” as a method whereby such 
marriage and legitimate descent can be estab- 
lished for the purpose of inheritance. The 
Mahomedan Law of ackaowledgment of 
paternity can be invoked only where the 
factum of marriage or the exact tims of the 
uarriage has not been proved. The doctrine 
of acknowledgement is based on the assump- 
tion of a lawful uaion between the parents of 
the  ackaowl:dged child. The doctrine, 
1owever, is not applicable where the lawful 
inion between the parents of the child is not 
possible as in the case of incestuous 
tatercourse or an adulterous connection. 
The doctrine is also not applicable where the 
marriage necessary to render a child 
legitimate is disproved. 


5. In the instant case it can- bn seen from 
Exhibit A-1 tbat the marriage between plain- 
tiff’s father nd defendants’? mother took 
place on 3rd January, 1921, waereas the 
defendants, as per Exhibits A-2 and A-3 
were born to their parents long prior to the 
marriage. The finding of the trial court that 
the identity of the persons mentioned in 
Exhibits A-2 and А-3 have not be»n proved 
is clearly erroneous since the father's name 
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and the mother's name of the child are men- 
tioned both in Exhibits A-2 and A-3 and 
they clearly refer only to tne plaintiff's 
father and the defendants! mother. The con- 
ention that the residential addresses are not 
mentioned in Exhibits A-2 and A-3 and 
hence they cannot be ¢aken as relating to 
the defendants cannot be accepted since 
there is no column under Exhibits A-2 and 
A-3 to give the residential address of the 
parents of the child. Tae descriptive parti- 
Culars mentioned in Exhibits А-2 and А-3 
regarding the parents of the chili are 
sufficient to indicate that the birth certificates 
relate only to the defendants. There is also 
the evidence of P. W. No. 1 which clearly 
establishes that the birth certificates 
Exhibits A-2 aud A-3 relate only to the 
defendants. The -genuineness of Exhibits 
A 2 and А-3 cannot be doubted since they 
are official documents maintained according 
to the procedure contemplated under the 
French Code Civil. Except for a bare denial 
that Exhibits A-2 and A-3 do not relate to 
them, the defendants have not come forward 
to establish the actual date of the marriage 
of their father with their mother Hairoon 
Beevi. or their actual date of birth. The 
father’s name and mother’s name given in 
Exhibits A-2 and A-3 are the same as the 
name of the plaintiff’s father and defendants’ 
mother and they cannot be brushed aside 
just as a mere coincidence. The trial Court's 
finding that in Karaikal region there are 
many Muslim parents having the same name 
as mentioned in Exhibits A-2 and A-3 can- 
not be accepted as there is absolutely по. 
evidence in support ofthat finding. It there- 
fore, follows that at the time of the birth of 
the defeadants there was no valid marringe 
between the plaintiff's father and their 
mother Hairoon Bzevi and as the defendants 
were born during the pre-marital stage, they 
cannot be considered as the legitimate sons 
of the plaintiff’s father. There is also no 
evidence to show that the plaintiff's father 
had at any time acknowledged their mother 
Hairoon Beevi as his wife prior to Exnibit 
А-1. As there was no marriage between the 
plaintiff's father and the defendauts's mother 
prior to their birth as evidenced by Exhibit: 
A-2 and A-3, they cannot be held to be 
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legitimate sous of the plaintiff’s father by 
relying on the doctrine of “acknowledgment”. 
А child bora of “Zina” cannot be made 
legitimate by acknowledgment. Similarly 
tbe defendants who were born before the 
date of marriage with the plaintiff's father 
eannot be held to be legitimate sons of plain- 
tiff’s father by relying on the doctrine on 
acknewledgment. 


6, In the result, the judgment of the lower 
appellate Court is confirmed and the appeal 
fails and stands dismissed, in the circums- 
tances without costs. 


S. J. ——— Appeal dismissed. 


IN THE HIGH COURT OF JUDI, 
CATURE AT MADRAS. 


PRESENT :— V. Ratnam, J. 
Thillai vazh Andanar Annam Palippa Nidhi 


represented by Trustee, His Holiness Sri La 
Sri Kasivasi Muthukumaraswami Thambiran 


Swamigal Avargal Head of Sri Kasi Mutt 
Thiropanandal .. Petitioner* 
V. 


The State of Tamil Nadu represented by 
Collector of Thanjavur and others 
.. Respondents. 


Tamil Nadu Land Reforms (Fixation of 
Ceiling on Land) Act (ДУШ of 1961), section 
78 —Trust — Proceedings initiated by Authoris- 
ea Officer (Land Reforms) ~Order passed by 
Authorised Officer on 9th November, 1976 and 
communicuted to Collector on 15ih December, 
1976 — Appeal filed by Collector before the 
Land Tribunal on. 30th April, 1977—Appeal 
by Collector, held baried by time. 


The Authorised Officer (Land Reforms) 
Thanjavur initiated proceedings against the 








TC, R, Р, No, 2287 of 1980. 2157 October, 1980, 
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petitioner, Trust under the Tamil Nadu Act 
L VIII of 1961 as amended by Act XXXVil of 
1972 and he passed an order on 9ih. Novem- 
ber, 1976 holdiug the petitioner as a religlons 
erust of a public nature and dropped further 
proceedings under the Act. This order was 
communicated to the Collector on 15th 
December, 1976. The Collector filed an 
appeal before the Land Tribunal in L. T. C. 
M. A. No. 36 of 1976 on 30th April, 1977. 
This appeal was allowed by the Land Tribu- 
nal by holding that the petitioner Trust 
was not a public trust of a religious nature 
and tbar it was entitled to hold only 5 
stanadard acres. Against this order by the 
Land Tribunal the petitioner Trust-filed a 
revision to High Court and contended shat 
the appeal by the Collector to the Land 
Tribunal was barred by time prescribed 
under section 78 of the Act. The petitioner 
also went into the merits of the order passed 
by the Land Tribunal. 


Held: [tis notin dispute thad the appeal 
should have been filed on 15th January, 
1977, and that even making provision for 
the extended period of limitation by the 
application of section 78 (2) of the Act the 
appeal ought to have been filed on or before 
15th February, 1977. Since the appeal had 
been preterred by the respondent before the 
Land Tribunal only on 30th April, 19,7 aad 
even after the exercise of the powers under 
section 78 (2) of the Act the delay beyond 
15th February, 1977 could not be condoned, 
it must he held that the appeal preferred 
by the respondent in L. T. C. M A. No. 26 
of 1976, before the Land Tribunal (District 
Revenue Officer) Thanjavur, was barred. The 
Land Tribunal, therefore, could not have 
dealt with this appeal at all as one having 
been preferred within time. ° — [Para. 5.] 


Petition under section 115 of Act V of 
1908 praying the High Court to revise 


the order of the Court of the Land 
Tribunal (District Revenue Officer) 
Thanjavur dated 26th November, 1979 


and madein L. T. O. A. No. 36 of 1979 
(M R. I 6B/Trust/K. B. K. Act XXXVII of 
1972, dated 9th November, 1976 Additional 
Authorised Officer, Land Reforms, 
Thanjavur, 
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S. Gop1lan and B. Kumar, for Petitioner. 
N. R. Chandran, for Respondents. 


The Court delivered the following 


JuoGMENT.— Thillaivazh Andanar Annam 
Palippu Nidhi, a trust represeated by its 
trustee, is the petitioner in this Civil Revi- 
sion Petition, which is directed against the 
order of the Lind Fribuaal (District Revenue 
Officer), Thanjavur, holding that the trust 
in question is entitled to hold only 5 standard 
acres under section 5 (1) (d) (ii) of the Tamil 
Nadu Land Reforms Fixation of Ceiling on 
Land) Ac , LVIII of 1961 as amended by Act 
XXXVIL of 1972 (hereinafter referred to as 
the Act). The trust in question had beea 
created by the Head of Thiruppaanaadal 
Mutt Sri-la-Sri Kasivasi M ichukmiras чаті 
Thambirau, under a deed of trust, dated L6th 
July, 1954 and the trust held agricultural 
lands of aa exteat of 129.33 ordiaary acres 
equivalent to 185.23 standard acres as oa Ist 
March, 1772. in Ukkadai Village, Kumba- 
konam taluk. Tae Head of the Mutt has 
been constituted the trustee of this trust. 
Proceedings under the Act were initiated 
again € the trust by the Authorised Officer 
(Land Reforms): In response to a notice in 
Form 4, the manager of the Mutt represent- 
ing the trustee filed a statemeat of objec- 
tions on 6th November, 1976, and it had been 
stated thereia that though the trust is known 
as Thillaivazh Andanar Annam Palippu 
Trust, its purposes are both reiigtous as well 
as charitable and as the lands held by the 
trust are controlled by the Kasi Mutt of 
Thiruppanaadal, such trust lands are 
also exempt under section 2 (3) (b) of the 
Act as amended by Act XXXVII of 1972 on 
the groun i that the lands owaed by the Mutt 
are exempt from the provisions of the Act. 
The Authorised Officer (Land Reforms), 
Thanjavur, on a consideration -f the terms 
of the trust deed in the light of the 
provisions of the Act, held that the 
trust was formed for religious and chari- 
table purposes and that it is a public 
trust which was іп existence on the date 
of the commsacemsnt Act XXXVII of 1972, 
that is, on Ist March, 1972 and the trust is a 
religious trust of a public nature as well. t 
was also further held by the Authorised 
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Officer that though the lands stand register- 
ed in rhe name of the trust, they are held ` 
and administered by the Head of  Thirup- 
paaandal Mutt and, therefore, in view of the 
fiading that the trust is a religious trust of a 
public nature, further proceedings should be 
dropped. Aggrieved by this, the respondent 
herein preferred an appeal in L. T. C. M. 
No. 36 of 1976 before the Land Tribunal 
(District Revenue Officer), Thanjavur. 
The Land Tribunal held that the' lands in 
question are held by Thillaivazh Aadaaar 
Annam Palippu Trust and not by the Kasi 
Mutt and that the primary intention of the 
founders of he trust s only to set apart 
properties for charitable »urpose and hence 
the trust cannot be treated as a trust for 
public purpose of a religious nature In 
this view, the Land Tribunal concluded that 
the trust is entitled to hold only 5 standard 
acres and alloved the appeal. It is the 
correctnese of this order of the Land 
Tribunal that is questioned by the trust in 
this Civil Revision Petition. 


2. The learned counsel for the petitioner 
raised two conteations. The first is, that 
the appeal in L. T. C M A No. 36 of 1979 
preferred by the respoadent before the Land 
Fribuaal, Thanjavur, was barred by limita- 
tion and, therefore, the Land Tribunal was 
ia error in proceeding to entertain the appeal 
and dispose of the same. According to 
the leatned counsel for the petitioner, the 
Authorised Officer (Land Reforms), 
Thanjavur, passed an order on 9th Novem. 
ber, 1976 and this order was communicated 
to the repondent on Sth Dacember, 1976. 
Relying upon these dates, the learned 
counsel for the petitioner submits that under 
section 78 (1) of the Act, the respondent 
should have preferred an appeal to the Land 
Tribuaal on or before 15th January* 1977 or 
at least before 15th February, 1977 with an 
application tocondone the delay and that not 
having been so done, the appeal filed by the 
respondent on 30th April, 1977, before the 
Land Tribunal was clearly oat of time 
The learned counsel for the respondent, on 
the other hand, would however accept the 
correctness o' the date of the order of the 
Au horised Officer .as well as the date of 

receipt of that order by the respondent, bud ` 


- 


'js not 
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contends that ап application in I. A. No. 


759 of 1978 to condone the delay had been 
made and ordered and, therefore, the peti- 
tioner.cannot claim that the appeal before 
the Land Tribunal preferred by the respon- 
dent was out of time. Before proceeding to 
consider these contentions. .it is necessary 
to note certain statutory provisions. It 
in dispute that the Authorised 
Officer in the present case passed an order 
under section 9 (2) (b) of the Act. 


3. Sectioa 78 of the Act provides thus : 


“Appeal to Land Tribunal—(1) Against 
any decision of the Authorised Officer 
under sections (2) (5), 10 (3), (4), (5), 16 
(3) (a) (iii), 20, 22, 50, (4), 51 (1), (2), 52, 
61 (3) (6) or 102 (2) (6) the Government 
may within thirty days from the days of 
the decision and any person aggrieved by 
such decision may within sixty days from 
the date of such decision, appeal to the 
Land Tribunal. 


2. The Laud Tribunal, may admit an 
appeal presented after the expiration of 
the period mentioned in sub-section (1), 
out not exceeding thirty days if itis 
Satisfied that the party concerned had 
sufficient cause for not presenting within 
the said period. 


3. Оп receipt of an appeal under sub- 
section (1), the Land Tribunal, after 
giving the parties a reasonable opportu- 
nity of being heard, shall — 


(a) determinea case finally; 
(b) remand a case; 


(c) take additional evidence or require 


such evidence to be taken by the Authori- 
sed Oificer. 


Section 80 of the Act runs thus : 


Limitation Act to apply to appeal under sec- 
tion 78 or 79 — The provisions of section 4 
and of sub-sections (1) and (2) of section 
12 of the indian Limitation Act, 1908 
(Central Act IX of 1908), shall as far as 
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may be apply to any appeal under section 
78 or 79." 


4. The order in the present case had been 
passed by the Authorised Officer on 9th 
November, 1976 and communicated to the 
respondent herein on 15th December, 1976, 
and according to section 78 (1) read with 
sectiou 80 of the Act, the appeal before the 
Land Tribunal should have been presented 
by the respondent on or before 15th January, 
1977. Section 78 (2) of the Act provides 
fora limited application and exercise of 
powers analogous to section 5 of the Indian 
Limitation Act, in that the Tribunal is 
empowered to admit an appeal presented 
after the period of thirty days provided the 
delay does not exceed thirty days and the 
Land Tribunalis satisfied that the party 
concerned had sufficieut cause for not present- 
ing the appeal within the period of thirty 
days. Presumably, because of this very 
limited application of the principle of sec- 
tion 5 of Indian Limitation Act under sec- 
tion 78 (2) of the Act, no reference to sec- 
tion 5 of the Indian Limitation Act has bcen 
made under section 80 of the Act. 


5, In the present case, itis not in dispute 
that the appeal should have been filed on 
15th January, 1977, and that even making 
provision for the extended period of limita- 
tion by the application of section 78 (2) 
of the Act, the appeal ought to have been 
filed on or before 15th February, 1977. But 
the appeal had been presented before the 
Land Tribunal only on 3uth April, 1977. 11 
is thus obvious that even after invoking 
section 78 (2) of the Act and exercising the 
powers thereunder in favour of the respon- 
dent, the Land Tribunal did not have the 
power at all to condone the delay, as even 
after the exercise of such power, the delay 
upto 15th February, 1977, alone could have 
been condoned and not the further delay 
upto 30th April, 1977. 1а this view it must 
be held that the Land Tribunal by reason of 
section 78 (2) of the Act, did not have the 
power at all to condone the delay beyond 15th 
February, 1977, and therefore, the order in 
I. A No. 7.9 of 1978 purporting to condone 
the delay upto 30th April, 1577 cannot be 
taken advantage of by the respondent to say 
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that the appeal was filed їп time. This 
position when pointed out to the learned 
Counsel for the respondent, vas not disputed 
by him and indeed, the learned counsel for 
the repondent fairly conceded that the Land 
Tribunal did not have the power to cendone 
the delay beyond 15th February, 1977, and 
that the order in I. A. No. 759 of 1978 
purporting to condone the delay upto 70th 
April, 1977, is of no avail. In view of this, 
since the appeal had been preferred by the 
respondent before the Land Tribusal only 
on 30th April, 1977, and even. after the 
exercise of the powers under section 78 (2) 
of the Act the delay beyond 15th February, 
1977, could not be condoned and this posi- 
tion is 
counsel for the respendent. it must be held 
that the appeal preferred by the respondent 
in L. Y. C. M. A No. 36 of 1979 before the 
Land Tribunal (District Revenue Officer), 
Thanjavur was barred. Tbe Land Tribunal 
therefore, could not have dealt with this 
appeal at all as one having been preferred 
within time. The first contention of the 
learned counsel for the petitioner has, there- 
fore to be upheld. 


6. The learned counsel for the petitioner 
next contended that the Land Tribunal erred 
in its construction of the terms of the trust 
deed and in arriving at the conclusion that 
the trust constituted thereunder is a chari- 
table trust In view of the acceptance of the 
first contention of the learned counsel for 
the petitioner that the appeal before the 
Land Tribunal was out of time and could 
not therefore, be dealt with by the Land 
Tribunal, itis unnecessary t» go into this 
question The order of the Land Tribunal 
passed in an appeal presented to it after the 
period prescribed for such an appeal had 
expired and even beyond the period of the 
permi‘ted cr excusable- delay cannot, there- 
fore, be sustained. Consequently, the order 
of the Land Tribunal is set aside and that 
of the Authorised Officer (Land Reforms) 
restored. The civil revision petition is 
allowed. No costs. 


S. J. wm Petition allowed: 
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IN THE HIGH COURT OF JUD 


CATURE AT MADRAS. 


PRESENT—P. Ratnam, J. 


Srinivasan Chettiar e»  Petitioner* 


V. 


R, M, Kalyani Ammal .. Respondents 


Tamil Nadu Buildings (Lease and Rent Con, 
trol) Act (XVIII of 1960), section 23 — Evie 
tion petition — Eviction ord-red by Rent Cone 
troller — Appeal bv tenant — Application by 
tenant before Appellate Authority to raise - 
additional grounds — Application rejected on 
ground of absence of provision fer permitting 
the prayer — Revision against rejection — 
Held that Appellate Authority can receive 
additional grounds. 


The landlord filed ов eviction petition under 
section 14 (1) (b) of Tamil Nadu Act (XVIII 
of 1960) and this was ordered by the Rent 
Controller. The tenant appealed to the Appel- 
late Authority While the appeal was pend- 
ing the tenant filed an application before 
the Authority to rec^ive certain additional 
grounds. This wasrejected on the ground 
that there was no provision uader which 
additional grounds can be raised. Phe tenant 
filed a revision before the High Court. 


Held: So long as the appeal had not been 
disposed of, the granting of permission to 
raise additional grounds of appeal would be 
part of the power to decide the appeal itself. 
This would be so, because under sectioa 23 


(3) of Act XVIII of 1960, it is not as if the 


hearing of appeal is confined only to those 
grounds raised against the order of the René 
Controller but the decision is on appeal 
against the order of the Controller as a whole 
and not limited to only those grounds upon 
which aa appeal hed actually been preferred. 
Though the Appellate Authority constituted 
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С. R, P. No. 1594 of 1979. 
27th Jgze, 1980, * 
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under the Act is not a Court and conse- 
quently it Bad no inherent powers аз suca to 
permit the raising of additional grounds of 
appeal, yet section 23 (3) would enaole the 
Appellate Authority in the process of hearing 
the appeal to decide the appeal not only oa 
grounds which have been raised before, but 
also on other grounds which may be raised 
later. Inthe absence of any bar ona litigant 
analogous to Order 41, rule 2, Civil Proce- 
dure Code, such а power in the Appeliate 
.Authority is available. 


If the appeal had not been disposed of, then 
the hearing of the appeal in well within the 
jurisdiction of the Appellate Authority. 
Therefore, when a party for good and suffi- 
cient reasons is able to convince the Appel- 
late Authority that he could not raise a 
point earlier, it would certainly be open to 
the Appellate Authority to consider those 
points and objections as well, as long as the 
appeal remains undisposed of. Such a power 
is really part of the power of the Authority 
to decide the correctness or otherwise of the 
order of the Rent Controller statutorily 
committed to it and not an independent in- 
herent power. { Para. 5.] 


Petition under section 25 of Madras Act 
XVIIL of 1-60 as amended by Act XXIII 
of 1973, to revise the order of the Appellate 
Authority (Sub-Judge of Madurai), dated 
lith June, 1979 in unnumbered I. A. nil of 
1979 in C. M. A. No, 410 of 1978. 


P. Pandi, for Petitioner, 
Abdul Wahab, for Respondent. 


The Court made the following 


OnbzR.—The point debated in this civil 
revision petition at the instance of thetenant 
who figures as the petitioner herein is, 
whether the Appellate Authority functioning 
under section 23 of the Tamil Nadu Build- 
ings (Lease and Rent Control) Act. XVIII of 
1960, as amended by Act XXIII of 1973 
(hereinafter referred to as the Act) and the 
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Rules framed thereunder has powers to grant 


permission to raise additional grounds in a 
pending appeal. The respondent herein 
filed an application in R. C. O. P. No. 655 
of 1977 against the petitioner under section 
14(1) (5) of the Tamil Nadu Buildings 
(Lease and Rent Control) Act on the ground 
that she required the building in the occupa- 
tion of the petitioner for the purpose of 
demolition and reconstruction. The build- 
ing, according £o the respoadent, is an old 
one and consists of several tenements. 
Claiming that she had the means to put up 
the construetion and had also submitted a 
plan for the proposed building and that she 
required the building in the occupation of 
the petitioner for the immediate purpose of 
demolition and reconstruction of a new and 
a modern building in accordance with the 
plan submitted, the respondent prayed for 
an order of eviction against the petitioner 
giving an undertaking that the entire build- 
ing will be demolished within three months 
from the date on which possession is taken. 


2. That application was resisted by the 
petitioner on the ground that since the build- 
ing consists of several tenements some of 
which had already been sold to the tenants 
in Occupation, it is not possible to demolish 
the building and to construct a new building 
in the site. [t was also the further case of 
the petitioner that the respondent negotia- 
ted for the sale of the respective tenements 
to the tenants including the petitioner and 
since the respondent wanted a very high 
price and the petitioner was unable to pay 
that amount, there was a demand for pay- 
ment of higher rent which was not agreed 
to by the petitioner and hence the petitioner 
claimed that the application for eviction 
was filed with the oblique motive of securing 
an order for eviction against the petitioner. 
The petitioner further set up an agreement, 
dated 9th April, 1976, entered into between 
himself and the respondent by which he 
claimed that he had agreed to purchase the 
portion in his occupation wherein he is 
carrying on business and had also paid an 
advance of Rs. 3,000. The building was 
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also stated by the petitioner to be a strong 
one whieh dees not require immediate 
demolition and reconstruction. 


3. The learned Rent Controller (District 
Munsif) Madurai Town, held ов a considera- 
tion of the evidence of the Kariasthar of the 
respondent examined as P. W. 1, the 
submission of the plan and the undisputed 
means of the respondent’'and other circum- 
stances, that the respondent bona fide 
required the premises in the occupation of 
the petitioner for the purpose of demolition 
and reconstruction. On this conclusion, an 
order for eviction was passed against the 
petitioner granting him two months’ time to 
vacate the premises. Aggrieved by this, the 
petitioner preferred an appeal before the 
Appellate Authority (Principal Subordinate 
Judge), Madurai, under section 23 of the Act. 
Inthe Memorandum of appeal, the peti- 
tioner had set.out the grounds of attack 
against the order of the Rent Controller. 
Realising that the plea that the sale agree- 
ment between the petitioner and the respon- 
deat had brought about a changein the јога! 
relationship of landlerd and tenant which 
existed before and thas therefore the respon- 
dent is not entitled to file an application for 
eviction, had not been specifically put forth, 
the petitioner filed an interlocutory applica- 
tion purporting to be under rule 15 of the 
Tamil Nadu Buildings (Lease and Rent Con- 


trol) Rules, 1974, praying to receive certain’ 


additional grounds of appeal in tliis regard 
filed by the petitioner. The Appellate Authe- 
rity (Principal Subordinate Judge), Madurai, 
by its order, dated 11th June, 1979, held that 
there is no provision inthe Act to receive 
additional grounds in an appeal and that 
rule 16 (2) broug^t to its notice by the peti- 
tioner has no.application whatever to this 
‘case and consequently, rejected the petition 
filed by the petitioner. Itis the correctness 
of this order that is challenged in this 
revision. 


4. Тһе learned counsel for the petitioner 


contends that the Appellate Authority cons-- 


tituted under section 23 of the Act, though 
‘designated as such, is exercising quasi-judicial 
functions and consequently, it has an inherent 
power to permit the raising of additional 
. grounds of appeal. Support for this argu. 
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ment is sought te bs drawa on the analogy 
of the powe: of the Appellate Authority to 
rectify mistakes made by inadvertence so 
long as the exercise of such a power does 
net amount toa review of adjudication 
already made. In addition, it is also contend- 
ed that though the Appellate Authority is a 
Statatory functionary unéer the provisions 
of ihe Act, nevertheless it is set divested of 
its inherent power to permit such proceedings . 
as are rendered imperative by the principles 
of natural justice, even though there may be 
no explicit refereace to such a procedure 
either in the Act or in the Rules. ` ' 


5. Section 23 (1) (a) empowers the Govern- 
ment by notification to covfer on such 
officers and authorities as it thinks fit, the 
powers of Appellate Authorities for the 
purposes of the Act in such areas and in such 
classes of cases as may be specified in the 
order, The right of appeal on an aggrieved | 
person is conferred under section 23 (1) (5) of 

the Act. The power to stay further proceed- 
ings pending the decision on the appeal is 
conferred on the Appellate Authority uader 
section 23 (2) of the Act. Section 23 (2) pro- 
vides for the manner of disposal of the 
appeal. That contemplates the calling for 
she records of the case from the Controller 
and the giving of an oppertunity to the 
parties of being heard and after such enquiry 
as may be thought fit either personally or 
through the Controller rendering a decision · 
inthe appeal. Rule 15 prescribes the proce- 
dure for the filing of appeals and rule 16 
makes provision for the disposal of appeals 
under section 23 of the Act. Neither rule 15 
nor rule 16 throws any light on the power of 
the Appellate Authority to permit the raising 
of additional grounds in the appeal before 
the Appellate Authority. It must be notieed 
that the Act irself does not contain any 
provision regarding the application of the 
provisions of the Civil Procedure Code and 
indeed, the Act is а self-contained Code as 
regards the matters provision for which has 
been made. There are instances which 
indicate that there is a clear manifestation 
that the provisions of the Civil Pro- 
cedure Code are not intended to apply 
to the proceedings under the Act. The 
provision for bringisg on record the legal 


I :, SRINIVASAN GHRCHIAR V. EADYANI AMMAL (Ratnam, J.) 


representatives within oue mobth from the 
date of death or the date of kaowledge, as 
. the case may be, is one Such. Where the pro- 
visions of the Civil Procedure Code are made 
applicable, then i$ is so stated. For instance 
in relatíon to tne provision for the execution 
of orders of eviction, specific provision is 
made that the order shall be executed as an 
order of a civil Court, and that for that pur- 
pose the Controller shall have all the powers 
of the civil Court. !t would be thus obvious 
that but for this such a power would not be 
available in the Controller. These instances 
indicate that generally there is an exclusion 
сї the applicability of the provisions of the 
Civil Procedure Code and where it is either 
made applicable or intended to apply, provi- 
sion is made to that effect, It cannot there- 
fore be readily assumed that a provision like 
Order 41, rule2, Civil Procedure Code, which 
prohibits an appellant from urging or putt- 
ing forth any ground of objection not set out 
in the memoragdum of appeal without leave 
of Court, applies to an appeal bsfore the 
Appellate Authority coastituted under sec- 
tion 23 of the Act. From the language of 
section 23 of the Act, it is clear that the 
Appellate Authority constituted under sec- 
` tion 23 of the Act is not a Court as normally 
uaderstood and accepted and consequently, 
the procedures of a civil Court cannot be 
applied to those authorities. But thea the 
question still remains whether in the absence 
of any specific provision either in the Act 
or in the Rules, a litigant who has by inadver- 
tence omitted to raise a ground of objection 
against the order of the Rent Controller 
hould be precluded from doing so. To nega- 
tive the putting forth of such a ground would 
be to bar a party from setting out what 
might be a vital objection to the order 
appealed against and in my view, so long as 
the appeal has not been disposed of, tue grant- 
ing of permission to raise additional grounds 
Jof appeal would be part of the power to 
decide the appeal itself. This would be so, 
because ünder section 23 (3) of the Act, it is 
not as if the hearing of the appeal in confined 
only to those grounds of appeal raised agaiast 
the order of the Rent Controller bat the deci- 
RS is on appeal against the order of the 







Controller as a whole and not limited to only 
those grounds upon which an appeal had 


, 
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actually been preferred. Though the Appel- 
late Authority constituted under the Act is 
not a Court and consequently it had no in- 
herent powers as such to permit the raising 
of additional grounds of appeal, yet section 
23 (3) would enable the Appellate Authority 
in the process of hearing the appeal to decide 
the appeal not only on grounds which have 
been raised before, but also on other grounds 
which may be raised later. In the absence of 
any bar on a litigant analogous to Order 41, 
rule 2, Civil Procedure Code, such a power 
in the Appellate Authority is available; The 
conducti of the appeal so long as it is pending 
is entirely in the hands of the Appellate 
Authority, that Authority being statutorily 
vested with the authority to decide. If the 
appeal had not been disposed of, then the 
hearing of the appeal is well within the iuris- . 
diction of the Appellate Authority. There. 
fore, when a party for good and sufficient 


"reasons is able to convince the Appellate 


Authority that he could not raise a point 
earlier, it woulé certainly be open to the 
Appellate Authority to consider those points 
and ebjections as well, as long as the appeal 
remains undisposed of. Such a power is 
really part of the power of the Authority to 
decide the correctness or otherwise of the 
order o? the Rent Controller statutorily 
committed to it and not an independent in- 
herent power. In the present case, if the 
petitioner is permitted to raise the additional 
points sought to be raised by him, no preju- 
dice will be caused to the respondent because 
the necessary facts have already been pleaded 
before the Rent Controller and the respon- 
dent has not been in any mauner taken by 
surprise. For the aforesaid reasons, the 
Appellate Authority was in error when it 
declined to permit the petitioner to raise the 
additional grounds in support of his appeal 
now pending before it. Consequently, the 
order of the Appellate Authority rejecting 
the application filed by the petitioner is set 
aside and it is directed to entertain the appli- 
cation and permit the petitioner to put 
forth additional grounds in support of the 
appeal. The civil revision petition is 
allowed accordingly. No costs. 
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IN THE .HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


(Special Original Jurisdiction.) 
PnesusT;—S. Padmanabhan, J. 


Dalmia Magnesite Corporation, Salem 
represented by its Manager, Mr. K. Srinvasan 
oo Petitioners? 


y. 


The Regional Labour Commissioner (Central), 
Shastri Bhavan, Madras and another 


ew Respondents, 


Payment of Gratuity Act. (XXYIX of 1972), 
section 2 (c) —*'Continuous service" —Mean- 
ing of. 


"Continuous service” under section 2 (c) of the 

ayment of Gratuity Act means uninterrupted 
Service for one year. Absence of an employee 
for reasons mentioned in the main definition 
of section 2 (c) will not cause interruption in 
service. Ifan employee is absent for any 
other reason ог on account of апу circums- 
tances other than that mentioned in the main 
definition in section 2 (c) of the Act, he can- 
not be said to be in uninterrupted service In 
such cases to be eligible to receive gratuity 
he must fulfil the conditions in Explana- 
tion I to section 2 (c) of the Act according to 
which he must have actually worked for not 
less than 240 days if he is not employed in 
seasonal establishment or below the ground 
jn a mine. [Para. 11] 


It is to provide for cases where an. employee 
has put in oaly interrupted service for one 
year, the Explanation I to section ? (c) of the 
Act has been introduced to enable him to be 
eligible t> get gratuity notwithstanding that 
his service was interrupted. [Para. 9.) 


Reading the main definition as well as the 
Explanation I together, it is clear that Parlia. 
АЕА 
°W. P. No. 1505 of 1978. 

! 12th November, 1980, 
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ment while, using the word *'actually"* before 
the word '*employed" intended that the 
em ployee should have worked for 240 days. 
Otherwise the word *actually" would have 
been a surplusage. If really Parliament meant 
that au employee would be entitled to 
gratuity if he had been employed for 240 
days in cases other than mines and for 190 
days in the case of mines ther: was no neces- 
sity for Parliament to define *'Continuous 
service’ as 'tuninterrupted service", ser vice 
uninterrupted by sickness, accident, leave, 
lay-off, strike or lock-out or cessation of 
work not due to the fault of the employee 
concerned. (Рага. 9.] 


Case referred to:— 


Bombay Union Dveing and Bleaching Mills v. 
N. T. More. (1980) Mah L. J. 171: (1980) 1 
L. L. N. 352. 


Petition under Article 226 of the Constitution 
of India, praying that in the circumstances 
stated therein, and in the affidavit filed 
therewith the High Court will be pleased io 
issue a writ of certiorari calling for the 
records of the first respondent in payment of 
gratuity Appeal No. 15 of 1977 and quash 
the order dated. 28th February, 1978 and 
made therein. 


T. 5. Gopalan, P. Ibrahim Kalifulla and 
S. Ranganathan, for Petitioners. 


K. Chandran, for Row and Reddy, for Res- 
pondents. 


The Court made the following 


ORDER, —Tae second respondent Jayapal was 
in the service of the petitioner, Dalmia 
Magnesite Corporation, Salem for seven 
years from [st September, 1969 to 15th 
October, 1976 on which date .he resigned 
from service, The petitioner rejected the 
claim of the second respondent for gratuity 
on the ground that he had not put in ‘Con- 
tinuous service’ as required under the provi- 
sions of the Payment of Gratuity Act, 1972. 
The second respondent filed àn application 
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before the Controlling Authority under the 
Act. The petitioner contended that the 
second respondent had not actually worked 
for 240 days excluding the days of absence 
on account of sickness, accident, leave, lay 
off, strike or lock out and weekly holidays 
and therefore, he was not in continuous 
service .as defined under the Act. The 
Controlling Authority negatived the conten- 
tion of the petitioner and held that the 
second respondent was entitled to gratuity 
for the period of his service, The petitioner 
preferred an appeal nnder section 7 (7) of the 
Act. The Appellate Authority held that a 
reading of section 2 (c) of the Act would 
make it clear that interruption caused by leave 
of any kiud whether with wages or without 
wages should be included in the term of con- 
tinuous service and that the word *'actually 
employed" occurring in Explanation I to sec- 
tion 2 (c) of the Act was not the same as 
actually worked. The Appellate Authority 
further held that to attract the application 
. of Explanation I under section 2 (c) of the 
Act one need not actually work for not less 
than 240 days in a year. In these circums- 
tances, the petitioner hasfiled this petition 
for the issue of a writ of certiorari to quash 
the order passed by the the Appellate Autho- 
rity on 21st February, 1978. 


2. ]t is seen from paragraph 2 of the 
counter-affidavit that the second respondent 
was unauthorisedly absent for 94 days, 92 
days, 78 days, 15 days, 28 days, 29 days and 44 
days every y2ar on various dates from 16th 
October, 1969 to 15th October, 1976. In the 
view of this X unauthórised absence 
Mr. T.S. Gopalan contended thet the 
second respondent had not put in con- 
tinuous service for each year. Consequenly 


he must have actually worked for at least: 


240 gays to fall within the Explanation I to 
section 2 (с) of the Act and to qualify 
himself for gratuity. Mr. Gopalan argued 
that the view taken by the Appellate 
Authority that under the Explanation an 
employee need not actually work for 240 
days to be eligible for gratuity and that it 
would be sufficient ıt the relationship of 
masier and servant existed for 240 days, is 
erroneous. 


3. On the other hand, Mr. Chandran, the 
learned counsel for the second respondent 
strenuously contended that,it was not neces- 
sary to fall within Explanation Г to section 
2 (с) of the Act that an employee should 
have actually worked for 240 days. So long 
as the master and servant relationship existed 
for 240 days, the employee would fall under 
Explanation I to section ? (c) of the Act and 
he would be eligible for gratuity. In this 
case, the learned counsel further contended 
that if the number of holidays, leave with 


wages and off days are taken into account it 


would be clear that the second respondent 
had worked for 240 days. 


4. To decide the controversy between the 
parties it is necessary to refer to the relevant 
sections of the Act. Section 4 of the Act 
reads as follows :— ` ' 


“4 (1) Gratuity shall be payable to an 
employee on the termination of his employ- 
ment after he has rendered continuous 
service for not less than five years, ... 


(a) On his superannuation; or 
(b) On his retirement or resignation; or 


(c) On his death or disablement due to 
accident or disease: 


Provided that the completion of continuous 
service of five years shall not be necessary 
where the termination of the employment 
of any employee is due to death or dis- 
ablement : 


Provided further ihat in the case of death 
of the employee gratuity payable to him 
shall be paid to his nominee, or if no 
nomination has been made, to his heirs 

X Хх X X X X 


(2) forevery completed year of service 

or part thereof in excess of six months, 

the employer shall pay gratuity toan 
. employee at the rate of fifteen days wages 

based on tbe rate of wages last drawn by 

the employee concerned. 

X x x X X x 


5. Section 2(b) states ‘completed year of 
service’ means continuous service for one 
year. 


, 
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6. Section 2 (b) states “‘coatiauous 
service raeans uninterrupted service and 
includes service which is interrupted by 
sickness, accident, leave, lay-off, strike or 
a lock-out or cessation of work not due fo 
any fault of the employee concerned, 
whether such uaiaterrepted or interrupted 
service was rendered before or after the 
commencement of this Act. 


Explanation I—In the case of an employee 
whois not in uninterrupted service for 
one year, he shall be deemed to, be in con- 
tinuous service if he hae been actually 
employed by an ‘employer during the 
twelve months immediately preceding the 
year for not less than 


(i) 190 days if employed below the 
ground in a mine, or А 


(ii) 240 days in any other case except 


when he is employed in a seasonal 
establishmen? 
X X x x x x 


7. From the above sections it is evident 
that -section 4 (1) creates a right in an 
employee to get gratuity and it enjoins an 
obligation on the employer to pay gratuity 
во an employee on the termination of his 
employment in one of the modes set out in 
the section provided the employee has 
rendered ‘continuous service’ for net less 
than five years’. The definition of *'con- 
tinuous service’, states that absenee due to 
sickness, accident, leave, lay-off, strike or 
lock-out or cessation ef work mot due te 
any fault of the employee concerned will aot 
bring about an interruption in service. In 
other words a service even though interrupt- 
ed due to above causes will be deemed to 
be uninterrupted and falling within the 
definition of ‘continuous service’. To 
put it differently the days during 
which an employee is absent for the 
reasons mentioned in the defiaitioa ef 
‘sontinuows service’ will be counted as а 
part of uainterrupted service. Therefore, 
if the service of an employee is only imter- 
rupted by any of the reasons mentioned ia 
the main definition of 'continuous services 
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still the said service will be deemed to be 
uninterrupted and taken to be continuous 
service, On the other haad, if the service is 
interrupted by causes other than those which 
are mentioned in the definition the service 
will be deemed to be interrupted and the said 
service will not fall within the definition of 
‘continuous service’. Explanation I to вес" 
tion 2 (c) of the Act provides for cases where 
a service is interrupted by reasons other than 
those mentioned inthe main definition of 
‘continuous service’. Explanation I creates a 
fiction, Under the said Explanation a person 
who is not in uninterrupted service for one 
year shall be deemed to be in ‘continuous 
service' if he has been actually employed by 
the employer during the 12 months 
immediately preceding the year for not less 
than 190 days in case of a person employed 
below the ground in a mine and 240 days ia 
any other case except when he is employed ia 
a seasonal establishment. Under this 
Explanation even services which are not un- 
interrupted for a period of one year tested in 
the light of the definition, can be deemed by 
a fiction to be an uaiaterrupted service pro- 
vided the employee has been actually 
employed for not less than 190 days if 
employed below the ground level iu a miae 
and 440 days in any other case except in the 
case of a seasonal establishment, 


8. In this case, as I have already stated, it 
is not disputed that the second responden? 
has been absent unauthorisedly for a number 
of days during all the seven years he was in 
the service of the petitioner. In the circums- 
tances, it cannot be said that the second 
respondent has been in uninterrupted service 
with the petitioner. Is therefore, naturally 
follows tha: he has not bees in continuous 
service within the meaning of the main part 
of the definitioa of ‘continuous service’ ів 
section 2 (c) of the Act. 


9. Thenthe question arises whether the 
second respondent can be deemed to have 
been actually employed with the petitioner 
for 240 days within the moaning of Explana- 
tien I to section 2 (с) of the Act. The 
answer to this question will naturally depend 
on the interpretation to be given to the words 


]] DÀLMIA MAGNESITE CORPORATION v. BEGIONAL LABOMR COMNMÍSSIONER (Padmanabhan, J.)415 


‘actually employed’. While it is the саве of 
Mr. Gopalan that to fall within Explanation 
I io sestien 2 (с) of the Act the second 
respondent must have actually worked for 
240 days it is the contention of 
Mr. Chandran, that it will be sufficient if 
the relatioaship of master and servant exist- 
ed for a period of 240 days. On a reading 
of the whele of section 2 (с) 1 am inclined 
to take the view that in order to fall 
within the Explanation I an employee should 
have actually worked for 240 days and it 
will mot be sufficient if the relationship of 
master and servant subsists for 240 days, If 
an employee has been absent for any number 
of days only by reason of sickness, accident, 
leave, lay-off, strike or 2 lock-out or cessa- 
tion of work not due to any fault of the 
employee concerned (sic) then his service 
will not be deemed to be uninterrupted and 
wil] be taken to be continuous service irres- 
pective of the number of days, for which he 


has been absent in that year. . However, if 


the employee has.been absent for any reason 
other than the reasons rmaemtloned in 
the main part of the definition, his services 
will not be deemed to be uninterrupted and 
therefore, continuous. 1118 to provide for 
cases where ap employee has put in only 
interrupted service for a period of one year, 
the Explanation I to section 2 (c) of the Act 
has been introduced to enable him 10 be 
eligible to get gratuity notwithstanding the 
fact that his service was interrupted. In 
such cases the Explanation provides that the 
employee will be eligible for gratuity provid- 
ed he has been actuaily employed for 240 
days. Reading the main definition as well 
as the Explanation I together it is clear that 
the Parliament had while using the word 
‘actually’ before the word ‘employed’ 
intended that the employee should have 
worked for 240 days. Otherwise, the word 
‘actually’ could have been a surplusage, It 
is one of the principles of interpretation that 
no word in the statute should be considered 
to be redundant. If really the Parliament 
meant that an employee would be entitled to 
gratuity if he had been employed for 240 
days in cases other than mines and for 190 
days in the case of mines, there was no neces- 
sity for the Parliament to define 'Continuous 


service' as uninterrupted service and to have 


included in uninterrupted service, service 
interrupted by 


Siekaess, accident, leave, 
lay off, strike or a lock owt or cessvtion of 
werk поё due to any fault of the employe 
concerned. 


10, The above conclusion of mire is 
supperted by a Bench of the Bombay High 
Court, in Bombay Union Dyetng and Bleach- 
ing Mills v. N. T. More!, where a similar 
question arose for consideration. There an 
employee claimed gratuity on the basis that 
he was ia employment for twelve years but 
the employer paid him gratuity only for 
four years and contended that for the rest 
of the service the employee did not actually 
Work for 240 days ín a year and thas he was 
abseating himself without leave almost every 
year and that he would nof be entitled to 
gratulty for the year during which he had 
nof actually worked for 240 days ina year. 
The Labour Court which was the Controlliag 
Authority negatived the contention of the 
employer and granted the claim of the 
employee. The Industrial Court on appeal 
by the employer held that the employment 
or being employed had to be interpreted as 
comprising the subsistence of relationship 
of employer and employee and not neces- 
sarily rendering of actual work or being on 
duty or performing work, it was the orders 
of the Labour Court and the Industrial 


Court that were challenged before the 
Bombay High Court. It was held as 
follows : 


“While the main part of the definition in 
section 2 (c) of the Payment of Gratuity 
Act, 1972, deals generally with the concept 
of ‘continuous service’ the first Explana- 
tion deals oaly with the case of an employee 
who is not in uninterrupted service 
for one year. By that Explanation, in the 
case of those who are not in uninterrupted 
service for one year, the legislature ‘has 
introduced a fiction and by the fiction it is 
provided thatif the employee has been 
actually employed by an employer within 
the 2 months immediatiely preceding the 
year for not less than ›90 days if employed 
below the ground in mine, or 240 days in 
any other case except when he is employed 
SUEDE ee See АИКЫН 

1, (1980) 1 L, L. N. 352: 1980 Mah. L. J. 171. 
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in a seasonal establishment, then such 
emoloyee shall be ín continuous service. 
An artificial meaning has therefore, been 
given to the words ‘continuous service’ by 
. fictionally treating an employee who is not 
in uninterrupted service for one year as 
being in continuous service provided he is 
actually employed for the number of days 
referred to in the Explanation ..... It is 
important to oear in mind thatin the 
Explanation the legislature has used the 
words actually employed'. If it was con- 
templated by the first Explanation that it 
Was enough that there was a subsisting 
coniract of employment, then it was aot 
necessary for the legislature to use the 
words ‘actually employed’ One cannot 
attribute redundancy to the legislature 
aod when the legislature has deliberately 
used the words ‘actually employed’ in the 
context of the defiiition of 'contiauous 
service' it is clear that those words con- 
template that the enployee who wants to 
take benefit of the Explan tior must show 
that ae had actually worksd for 240 days 
during the period of twelve moaths 
im nediately preceding the year іа ques- 
tion Giviag any other тзаліпр for the 
words “actually employed” would defeat 
the purpose of enacting the Explanation. 
There is intrinsic evidence in the Explana- 
tion itself apict from tae words used, that 
the words ‘‘actually employed’ - coatzm- 
plate actual work or actual readering of 
service. [tis therefore, quite clear that 
for purpose of the first Explanation an 
employee must show that he has actually 
rendered service for the number of days 
spec fied in the Explanation... .. For the 
purp se of continuous service or uninter- 
rutped service, absence resulting only in the 
circumstances specified іп the inclusive 
part of the definition could be taken into 
account. Absence for any other reason or 
on account of any other circumstances 
would clearly have the effect of interrupt- 
‘ing the service and the moment such 
interruption of service occurs the employee 


would clearly be oae who cannot be said 


to be in aa uainterrupted service. Once 
the employee falls iato the eategory of 
those who are not in an uminterrupted 
service then the only provision which may 
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enable him to get the benefit of gratuity 
is Explanation I. Explanation I gives only 
oae criterion for decidiag whethera person 
is deemed to be in continuous service. 
This criterioa is that he has to be actuliy 
employed for not less than 240 days, if he 
is not employed in a seasoaal establish- 
ment or below the ground in a mine.” 


11. To sum up ‘continuous service’ under 
section 2 (c) of the Act means uniuterrupted 
service for one year. Absence of an employee 
for reasons mentioned in the main definition 
of section 2 (c) will not cause interruption ір 
service. If an employee is absent for any 
Other reason or on account of aay circum 
stances other than those mentioned in the 
main definition in section 2 (c) of the Act, 
he canaot be said to be in uninterrupted 
service. In such cases to the eligible to 
receive gratuity he must fulfil the conditions 
ia Explanation І to section 2 (с) of the Act 
according to which he must have actually 
worked for not less than 240 days if he is not 
employed in seasonal establishment or below 
the ground in a mine, Tested in the light of 
the above principles it will be seen that th 

second respondent worked for 240 days and 
above oaly in oae year, i. e., in the year Loth 
October, 1974 to 15th October, 1975 In all 
other years he has not actuallv worked for 
240 days as required under Explanation I to 
section 2 (c) of the Act. It therefore, follows 
that he nas not been in ‘contiauous service’ . 
for a period of five years which is necessary 
to acquire eligibility for the payment of 
gratuity under section 4 (1) of the Act. The 
impugned order is therefore, quashed. The 
writ petition as allowed, but under the 
circumstances without costs. 


S. J. Petition allowed, 


П] 


IN THE HIGH COURT OF 
CATURE AT MADRAS. 


JUDI- 


PRESENT:— M. M Ismail, CJ. and М, А; Sathar 
Sayeed, J. 


G. Balakrishnan Appellant* 


y. 


The Official Assignee, Madras and another 
Respondent. 


Negotiable Instruments Act (XXVI of 1881), 
section 13 — Cheque presented after six months 
dishonoured — Claim preferred before Offi- 
cial Assignee — Claim rejected — Cheque 
ought to have been presented within reason- 
able time, 


The insolvent drew a cheque on 8th 
December, 1970, but post-dated it as 15th 
December, 1970 and gave it to *V?. ‘V?’ dis- 
counted the cheque with the appellant on 
29th December, 1970 and according to the 
appellant ‘F’ obtained consideration from 
him. However, the cheque was not permit- 
ted to be presented for payment immediately 
at the instance of ‘V’ and ultimately when 
the cheque was presented after a period of 
six months it was dishonoured. Thereafter 
the appellant preferred a claim before the 
Official Assignee who rejected it holding that 
the appellant was not a holder in due course. 
The appellant filed an appeal before the 
Insolvency Court and the appeal was dis- 
missed on the ground that the cheque was 
not presented within a reasonable time, 
namely, six months. The appellant filed the 
present O. S. A. 


Held; Waving regard to the fact that the 
appellant was hand-in-glove with the payee in 
not presenting the cheque within the time 
allowed for the purpose and known to the 
mercantile practice, the appellant had lost 
his right to have recourse against the drawer. 

[Para. 3.] 
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Section 73 of the Negotiable Instruments Act, 
having regard to the language іп which it is 
couched, does not permit the contention that 
where the drawer is not shown to have 
suffered any damage he is not absolved under 
that section from the obligation if the cheque 
is not presented within a reasonable time. 

[Para. 3.} 


On appeal from the order of Ramaprasada 
Rao, J., dated Ist July, 1977 in Appeal No. 
274 of 1977 in I. P. No. 94 of 1972. 


R. Krishnaswami, for Appellant. 


The Order of the Court was made by 


Ismail, CJ.—This is an appeal against the 
order of Ramaprasada Rao, J., as he then 
was, dated Ist July, 1977. The facts are not 
in dispute, The insolvent drew a cheque on 
8th December, 1970, but post-dated it as 15th 
December, 1970 and gave it to one Venka- 
teswara Movies with whom he had transac- 
tions in film trade. Venkateswara Movies 
(mistakenly referred to in the order as 
‘drawee’) discounted the cheque with the 
appellant, on 29th December, 1970 and 
according to the appellant, Venkateswara 
Movies obtained consideration from him. 
However, the appellant was not permitted to 
present the cheque for payment from time to 
time at the instance of Venkateswara Movies 
and ultimately when the cheque was present- 
ed after a period of six months, it was 
dishonoured. І іѕ thereafter the appellant 
preferred a claim before the Official 
Assignee. The Official Assignee rejected the 
claim holding that the appellant was nota 
hoider in due course and the cheque was not 
supported by consideration. Against this 
order of the Official Assignee, an appeal was 
preferred before the learned Judge in Appln. 
No. 274 of 1977. The learned Judge, while 
disagreeing with the Official Assignee on the 
two points mentioned above. still upheld the 
rejection of appellant's claim on the ground 
that the appellant not having presented the 
cheque within a reasonable time, namely, 
six months, aeeording to the usual custom 
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in mercantile practice, having been hand-in- 
glove with the payee was not entitled to 
claim the amount in insolvency though he 
could have a cause of action against the 
payee. itis the correctness of this conclu- 
sion that is challenged before us. 


2. Thelearned Judge,for holding that the 
appellant cannot makea claim against the 
insolvent, relied on section 84 of the Negoti- 
able Instruments Act, dealing with the conse- 
quence when a cheque was not duly presented 
withiu the reasonable time. However, what 
the learned counsel for the appellant contend- 
ed before us is that under section 73 of the 
Act a drawer is not absolved of his liability 
because the cheque is not presented within a 
reasonable time. Section 73 read as follows— 


*A cheque must in order to charge any 
person except the drawer be presented 
within a reasonable time after delivery 
thereof by such person. 


Section 83 reads as follows : 


“1. Where а chequeis not presented for 
payment within a reasonable time of its 
issue, and the drawer or person on whose 
account it is drawn had the right, at the 
time when presentment ought to have been 
made, as between himself and the banker, 
to have the cheque paid and suffers actual 
damage through the delay, he is discharg- 
ed to the extent of such damage, that is to 
say, to the extent to which such drawer or 
person is a creditor of the banker toa 
larger amount than he would have been if 
such cheque had been paid, 


2. Indetermining as to what is a reason- 

‘able time, regard shall be had to the 
nature of the instrument, the usage of 
vade and of bankers, and the facts of the 
particular case. 


3. Phe holder of the cheque as to which 
such drawer or person is so discharged 
shall be a creditor, in lieu of such drawer 
or person, of such banker to the extent of 
such discharge and entitled to recover the 
amount from him." 
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The learned counsel for the appellant con- 
tends that section 84 appiles only when the 
drawer has suffered damage, and in the 
present case, there was no proof of damage. 
Consequently, the learned counsel contends 
that under section 73 the drawer is not 
absolved of the obligation if the cheque is 
not presented within a reasonable time. 


3. In our opinion section 73, having regard 
to the language in which it is couched, does 
not permit of such acontention being advanc- 
ed. Infact, we asked the learned counsel to 
tell us whether there is any decision to cover 
the case as we have on hand. The learned 
counsel respresented to the Court that he was 
solely relying upon the language of sec- 
tion 73, and nothing more. We are of the 





‘opinion that in the absence of any further 


light thrown, having regard to the fact that 
the appellant was hand-in-glove with the 
payee innot presenting the cheque within 
the time allowed for the purpose and known 
to the mercantile practice, the appellant has 
lost his right to have recourse against the 
drawer. Consequently, we See noreason to 
interfere with the order of the learned Judge 
and dismiss the appeal. 





S. J. Appeal dismissed 
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IN THE HIGH COURT OF 
CATURE AT MADRAS, 


JUDI- 


- PRESENT: —S. Swamikkannu, J. 


S. Perumal Reddiar Appellant * 


V. 


Bank of Baroda by its pewer of Attorney Kali- 
prasad Thakkur, 160, A/2, Mount Road, 
Madras-2, and others Respondents, 


Indian Contract Act (IX of 1872), sections 133 
139— Banker and customer — Document of 
guarantee — Blank forms signed by guaran- 
tor — Forms filled up after signing when 
they were in the custody of the promisee — 
Amounts to material alteration — Guarantor 
surety discharged. 


The surety, itis often said, is a favoured 
debtor. An unauthorised material alteration 
by the promisee whether that is by adding 
anything to or by striking out any part of a 
written contract, avoids the contract against 
the person otherwise liable upon it. In a 
printed form of guarantee, if the signature 
of the guarantor is obtained prior to the 
filling up of the blanks relating to material 
particulars of the contract, the said filling up 
of the blank spaces in the printed form of 
guarantee amounts to material alteration 
especially when the said deed relating to the 
contract of guarantee is in the possession of 
the promisee or his agent, and discharges the 
contract of guarantee. In the document of 
guarantee, if the blank spaces relating to the 
amount for which the person stands as 
guarantor, the date of the instrument, amount 
for which the person stands as a surety and 
the rate of interest. for which the amount 
had been advanced, are filled up, such filling 
up would amount to substantial alteration, 
which are to the detriment of the surety and 
the said material alterations discharge the 
surety from liability. The said alterations 
are certainly to the disadvantage of the 
surety. [Para. 41.] 


———————MM———————————— MMM 


* A. S. No. 20 of 1976. 7th Marck, 1980: 
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The tone rule applicable to the contract of 
guarantee in that if there is any agreement 
between the principals with reference to the 
contract of guarantee, the surety ought to be 
consulted. Ifthe alteration with the dis- 
advantage of the surety, or its unsubstantial 
nature is not seep-evident, the surety can 
claim to be discharged. The contract of the 
surety should not be altered without his 
consent. [ Para. 43.] 


Cases referred to: 


Dakshmammal v. Narasimharaghava Aiyanger 
(1915) I. L. R. 38 Mad. 746: 25 M. L.J. 
572; Verco Private Ltd. v. Newandram 
Naraindas, (1973) 2 М.І. 1. 423: 86 L. W. 
435: A. I. В. 1974 Mad. 4; Seth Tulsidoss 
Lalchand v. G. Rajagopal, (1967) 2 M. L. J. 
66: 80 L. W. 244; M. S. Anlrudhan v. Dhamcos 
Bank Ltd, (1964) 1 S. C. J. 495: (1964) 1 An. 
W. R. (S. C.) 137: (1964) 1M. L. J. (S. C.) 
137: A. I. R. 1963 S. C. 746; Nathu Lal v. 
Mst. Gomit Kuar, (1941) 1 M. L. J. 204: 67 
I. A. 318: 52 L. W. 313: A. I. R. 1940 P. C. 
160: 190 I. C. 135; Adsetts v. Hives, 55 E. R. 
226; Doe v. Bingham, 106 E. R. 1082; Kunhi 
Sankaran Nambiar v. Narayanan Tirumunpu, 
(1920) I. L. R. 43 Mad. 405: 38 M. L. J. 251: 
11 L. W. 192; Bishop of Credition v. Bishop 
of Exeter, (1904 to 1907) АП E. R. 552; 
Paget v. Paget, 21 E. R. 701. 


Appeal against the decree, dated 14th 
February, 1975 of the Court of the Subordi- 
nate Judge, Kancheepuram in Original Suit 
No. 99 of 1973. 


T. S. Subramaniam and K. Venkataraman, for 
Appellant, 


V. S. Subramanian and Ramalinga Reddy, for 
Respondents. 


The Court delivered the following 


JUDGMENr.— This is an appeal by the third 
defendant S. Perumal Reddiar against the 
judgment and decree, dated 14th February, 
1973, in O. S. No. 99 of 1973 on the file of 
the Court of the learned Subordinate Judge, 
Kancheepuram, decreeing the suit with costs 
as prayed for. The trial Court held that the 
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2nd defendant will be proceeded against 
after the remedies are exhausted against the 
first defendant. 


2. The suitis опа promissory note. The 
case of the plaintiff, Bank of Baroda by its 
power of attorney agent Kaliprasad Thakur, 
before the trial Court is that the plaintiff is 
a banking institution constituted under the 
Banking Companies (Acquisition and Trans- 
fer of Undertakings) Act, 1969, with its 
branch, among other places at Mangadu aad 
that the suit is instituted by the power of 
attorney agent Kaliprasad Thakur, the 
Regional Manager, Southern Region, Mount 
Road, Madras-2. The 15 defendant 
Е. L. Sundaram Reddiar, the 2nd defendant 
A. Sundaram Reddiar and the 3rd defendant 
S. Perumal Reddiar are residing at Kaliam- 
patti village, Uthiramerur Taluk, Chingleput 
District, The plaintiff, Bank of Baroda at 
its Mangadu branch afforded to the ist 
defendant on 15th March, 1973, crop loan 
facility for Rs. 15,000 for agricultural pur- 
poses on the hypothecation of present and 
future crops on the 1st defendant's lands 
bearing Chitta Nos. 39, 377, 281, 130 and 99, 
of an extent of 43.57 acres of dry and wet 
lands in No. 219, Kaliampatti village, 
Wthiramerur Taluk, Chingleput District. 
The Ist defendant promised to pay the 
amount on demand with interest at four per 
cent. over the Reserve Bank of India rate with 
a minimum of ten per cent. per annum with 
quarterly rests. On 15th March, 1973, the 
Ist defendant availed himself of the loan 
and on the same day, as security for the 
advance, the ist defendant executed a 
demand promissory note and a letter of con- 
tinuing security. An agreement of hypotheca- 
tion-cum-guarantee was duly executed by .the 
lst defendant as principal-debtor and 2nd 
and 3rd defendants as guarantors, the latter 
guaranteeing the due repayment of tte loan 
and that their liability is co-extensive with 
that of the principal-debtor, the Ist defen- 
dant. The Ist defendant had not paid any 
amount towards the advance in spite of 
repeated demands made by the plaintiff. A 
notice of demand was issued on 2nd July, 
1973. Though the agricultural operation for 
the season ending May, 1973, was completed 
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the 1st. defendant has not paid the amount 
as promised and when demanded, gave 
evasive reply. Thereis now due and pay- 
able by the defendants a sum of Rs. 15,476.35 
as on 28th June, 1973 and further interest of 
Rs. 51-30 upto date of plaint, in all aggregat- 
ing to Rs. 15,327.65. Defendants 2 and 3 
joined the Ist defendant in executing the ' 
hypothecation-cum-guarantee as guarantors 
guaranteeing jointly and severally for the 
due repayment and discharge of the loan by 
the Ist defendant, 


3. in his written statement, the 1st defen- 
dant K. L. Sundara Reddiar, has inter alia 
contended that defendants 1 to 3 and one 
Ramakrishna Reddiar in partnership pro- 
posed to do toddy shop business under 
licence from the State and that they approa- 
ched the plainfiff-bank for accommodating 
them with a loan for one lakh of rupees on a 
collateral security of lands belonging to the 
3rd defendant, Perumal Reddiar. The plain- 
tiff-bank accepted the title deeds of the pro» 
perty tendered as security by way of equit- 
able mortgage, It was learnt that toddy 
shops could be takea under credit guarantee 
scheme. Subsequently, the Area Manager of 
the plaintiff-bank Mr. Narasimhan, represen: 
ted to the defendants that the loan would 
not be granted forthe toddy shop business 
but oa the security of the title deeds offered 
by S. Perumal Reddiar, small agricultural 
loans could be given in the name of diverse 
parties- Accordingly, the bank granted a 
loan of Rs. 15,000 їо the Ist defendant, 
Rs. 1,430.87 to the 2nd defendant, Rs. 15,000 
to the 3rd defendant, Rs. 8,000 to Ayya- 
swami Reddiar, Rs. 5,000 to Ramalinga 
Reddiar, Rs. 8,000 to Sivarama Reddiar, 
Rs. 10,000 to К. M. Venkataswami Reddiar 
and Rs. 2,500 to each of V. Goviudaswamy 
Reddiar, Krishna Reddiar, Varadharajan and 
Kuppu Reddiar. The sum of Rs. 10,000 
sanctioned in favour of the four persons at 
Rs. 2,500 each was taken by the said 
Narasimhan for his own purposes. The said 
Narasimhan has so far failed to pay back 
the money into the baak and that amount 
with interest thereon is included in the suit 
claim. If he had repaid that sum of 
Rs. 10,000, that there would have been very 
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little left in the suit claim against the defen- 
dants. The suit filed by the plaintiff-bank 
witheut giving credit to tbat sum of 
Rs. 10,900 is maia fide. The suit is bad for 
non-joinner of parties. 


4, The second defendant A. Sundara 
Reddiar in his written statement has conten- 
ded that he puts the plaintiff-bank to strict 
proof of the execution of the suit promissory 
note by the Ist defendant and payment or 
consideration. In any event, as he is only a 
guarantor, he may be made liable for the 
suit claim only after the plaintiff exhausts 
its remedy against the 1st defendant. 


5. The3rd defendant S. Perumal Reddiar 
in his written statement has contended that 
he is not the guarantor for the first defendant, 
that he did not execute any guarantee agree- 
ment in favour of the plaintiff-bank and that 
he never agreed to stand guarantee and never 
asreed to be liable for the alleged loan of 
Rs. 15,000 advanced to the Ist defendant. 
He is not liable jointly or severally and did 
not guarantee the repayment of the amount 
due under the promissory note. He is not 
aware of ihe loan to the Ist defendant. He 
never signed any guarantee agreement He 
was an inpatient in the Stanley Hospital at 
Madras for Gastric trouble from 6th March, 
1973 and was discharged from the hospital 
on 29th March, 1973. He was bed-ridden in 
Madras Stanley Hospital and could not and 
did not execute any guarantee agreement as 
alleged in the plaint. One Radhakrishnan 
and an Honorary Magistrate came and took 
the signature of this defendant at Madras 
Stanley Hospital stating it was a power-of- 
attorney. Beyond this, nothing else happen- 
ed. This defendant is not liable for the suit 
claim. The suit has to be dismissed with 
his costs. 


6. The plaintiff in its reply statement, 
calling it as rejoinder, has denied that there 
was any partnership between the defendants 
and one Ramakrishna Reddiar or they made 
am application to the plaintiff-bank for a 
loan of one lakh of rupees. There was a pro- 
rosal offering the lands of the 3rd defendant 
as security for the individual advances to be 
made to the defendants and four others set 
owt in paragraph 3 of the written statement of 
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the Ist defendant. But, asthe 3rd defendant 
fell ill and was admitted in the hespital, no 
deposit of title deeds was made by him. The 
advances to parties 7 to 10 were on 10th, 11th 
and 12th April, 1973 by the ageat under his 
powers and party No. 11-А. Sundaram was 
given an over-draft and a sum of Rs.1,430.87 
is due from him since February, 1973. The 
allegation that all the Liloans were covered 
by a cemmon security is false to the 
knowledge of the defendamts and so, the 
contention that the suit is bad for non-joinder 
of parties also is not tenable. The plaintiff 
is not aware of the financial transactions 
between the Assistant ‘Area Manager, 
Narasimhan and the defendanis nor is it con- 
cerned about the same. The suit should 
therefore be decreed as prayed for. 


7. The 1st defendant remained ex parte 
duringthe trial though he filed a written 
statement. 


8. On tae above pleadings, the following 
issues were framed by the trial Court. 


1. Whether the suit is bad for aon-joinder 
of the persons mentioned in paragraph 3 
Of the written statement and hence not 
maintalnable in law? 


2. Whether the defendants 2 aad 3 are 
gurantors and are liable as such? 


3. To what relief? 


9. On behalf of the plaintiff, P. W. No. 1 
V. Srinivasan and P. W. 2 Krishnaswami 
were examined. Exhibits A-1 to A-6 were 
filed on behalf of the plaintiff. The 3rd 
defendant Perumal Reddiar, who is the 
appellant herein, had examined himself as 
D. W. 1. On behalf of the defendants 
Gxhibit B-I, discharged certificate issued by 
ths Government Stanley Hospital, Madras, 
was fled. 


10, Under issue No. 1, the trial Court held 
that the suit is not bad for non-joinder of 
the other parties to it. Under Issue No. 2, 
the trial Court held that the 2nd defendant 
has prayed in his written statement that, he, 
as a guarantor, may be proceeded for the said 
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loan after the 1st defendant had been procee- 
ded against and that this is a reasonable 
request, which can be considered in equity. 
It also held under that issue that the claim 
of the 3rd defendant that his signature was 
taken in the guarantee agreement Exhibit A-3 
just ten minutes before he was taken to the 
operation theatre, cannot be true, that the 
2nd defendant cannot escape his liability on 
the guarantee he has given to the plaintiff 
bank for the 1st defendant on the ground 
that Exhibit A-3 was signed by him on 28th 
March, 1973 or 29th March, 1973 instead of 
15th March, 1973 and that the blank spaces 
in the printed Tamil form of guarantee, 
Exhibit A-3 were filled up subsequently. The 
trial Court also held that defendants 2 and 3 
are guarantors and are liable as such. Under 
issue No. 3 the trial Coure decreed the suit 
with costs as prayed for. 


11. Aggrieved by the above decision of the 
trial Court, the 3rd defendant S. Perumal 
Reddiar has come forward with this appeal 
inter alia contending that he was admitted in 
the Stanley Hospital, Madras, on 6th March, 
1973 and was operated for duodenal ulcer on 
the date when the guarantee letter was said 
to have been executed just before he was 
taken to the operation theatre and in the 
circumstances in which be was placed, he 
could not have signed any paper with the 
knowledge of its contents. It is also contend- 
ed that his signature was taken in Exhibit А-3 
on the representation that it was a power of 
attorney. «16 is further contended that 
P. W. 2has admitted that the appellant 
executed the guarantee letter on 29th March, 
1973 in his house and as such, the case of the 
plaintiff cannot be accepted. It is submitted 
on behalf of the appellant that he did not 
sign any guarantee letter but only some blanx 
form on the representation that it аза 
power-of-attorney. It is also pointed out in 
this regard that both P. Ws. No. 1 and 2 
have deposed that Exhibit A-3 was not filled 
up when the appellant signed it. It is contend- 
ed by Mr. T. S. Subramaniam, the learned 
counsel for the appellant that P. W. 2 
has not followed the procedure in obtaining 
the signature of the appellant and as such, 
the guarantee letter, Exhibit A-3 cannot be 
held as duly executed by the appellant and 


THE MADBAS LAW JOURNAL REPORTS 


[1981 


therefore, there was no due execution of 
guarantze letter by the appellant herein. In 
other words, it is contended that inasmuch . 
as thecase of the plaintiff, as deposed by 
P. W. 2, is that the blank spaces in 
Exhibit A-3 letter of guarantee were filled up 
after the signature of the appellant was 
obtained in it, the appellant had no 
knowledge ahout the actual sum for which 
he was standing asa guarantor and therefore, 
he is not liable under Exhibit A-3 the letter 
of guarantee. 


12. Onthe other hand,it is contended on 
behalf of the plaintiff/lst respondent-bank 
by Mr. V. S. Subramaniam, that inasmuch 
as the appellant has admitted in his evidence 
as D. W. 1 that he knew English well and 


that only after knowing that Exhibit A-3 is a 


' letter of guarantee, he has signed if, it can- 


not be held that he was having no knowledge 
that he was signing a letter of guarantee. He 
contends that Exhibit A-3 isa printed form 
in Tamil and that it is not the case of the 3rd 
defendant-appellant that he does not know 
Tamil. The learned counsel for the Ist res- 
pondent-bank submits that merely on the 
ground that P. W.2 admits, that the blank 
spaces in the printed form were subsequently 
filled up, it connot be held that the appellant 
is not liable under the letter of guarantee. 
It is also contended on behalf of the Ist res- 
pondent that when the appellant knew that 
he was putting his signature in Exhibit A-3 
asasurety for the Ist defendant, it is not 
now open to him to say that he is not liabie 
under Exhibit A-3 and in this regard he relies 
on the evidence of P. W. 2, who states in his 
cross-examination that at the time when he 
obtained the signature of the appellant in 
Exhibit A-3, the appellant knew that he was 
standing as a surety for the 1st defendant. 
Fhe point for consideration in this appeal is: 
Whether the appellantisliable for the suit 
claim as a guarantor? 


13. The appellant as D. W. No. 1 has stated 
in his evidence that on 6th March, 1973 he 
was admitted for operation in the Stanley 
Hospital, Madras, and that he was discharg- 
ed from the hospital only on 29th March, 
1973, Exhibit B-1 isthe discharge certificate 
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issued by the Stanley Hospital. Out-patient 
Department, which shows that the appellant 
was operated on 14th March, 1973 for 
duodenal ulcer and discharged from the 
hospital on 29th March, 1973. D. W. 1 
further states in his evidence that before he 
was taken inside the operation theatre, his 
signature was obtained by one Radhakrishnan 
near his bed. According to D. W. 1 
there were two persons present at that time 
and they informed him that the Ist defendant 
asked them to get his signature. The appel- 
lant further states that accordingly he signed 
the said document. Within ten minutes, 
after he thus signed the said document, he 
was taken inside the operation theatre. 
According to D. W. No. 1, he did not execute 
any agreement in favour of the Ist defendant. 
He admits that a notice was issued to him 
on behalf of the bank and that he did not 
give any reply. 


: 14. In his cross-examination, the appellant 
as D. W. 1 states that the ist defendant is 
his close relation and that the Ist defendant 
has transactions with the Mangadu Branch 
of the  plaintiff-bank. D. W. 1 is 
acquainted with both P. Ws. land 2. 
D. W. 1 further states that he did not 
obtain any loan from the Mangadu branch 
of the plaintiff-bank. D. W. 1 in his 
cross-examination admits that he had signed 
both in the bottom of the first page as well 
as on the reverse side of Exhibit А-3. Though 
D. W. No. 1 has stated in his cross-examina- 
tion that the said Radhakrishnan is known 
to him, he has not examined him as a witness 
in support of his case. He has not also 
examined the Honorary Magistrate, who 
according to him, had accompanied the said 
Radhakrishnan, According to D. W. 1, 
it was the said Radhakrishnan, who obtained 
his signature, but he does not know in what 
documents he had thus obtained his 
signature. D. W. 1 further states‘ in his 
cross.examination that he was discharged 
from the Stanley Hospital on the morning of 
29th March, 1973. He would state that he 
did not go to the houseofP. W. 2. He 
has denied the suggestion that he had gone 
to the house of P. W. 2 and signed in 
Exhibit A-3 and other documents. Though 
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D. W. No. I has stated that the Ist and 2nd 
defendants have signed above his signature 
in the second page of Exhibit A-3, he would 
state that he does not remember whether he 
had seen them signing the same. 


“Ex. А-3 ит Ar и&5 5 960 erar mau 
(ps HG Cod 97 дег зет 2-1 Guraar 
69590005 4 тїт ат, аер 50 Limiti S65 
Ce erc ty бт гр £)e dv", 


15, P. W.1is the Manager of the Mangadu 
branch of the plaintiff bank from 30th April, 
1973. In bis evidence he states that the 1st 
defendant had applied for loan from the 
bank and that Exhibit A-1 is the application 
form given by him. According to P. W. 1, 
Exhibits A-1 was given to the bank on 13th 
March, 1973. P. W. 1 further states in his 
evidence that Rs: 15,000 was sanctioned by 
the bank to the Ist defendant and the Ist 
defendant had also executed a promissory 
note, Exhibits A-2 is the promissory note 
executed by the Ist defendant in favour of 
the plaintiff-bank for- Rs. 15,000 and it is 
dated 15th March, 1973. Defendants 2 and 
3 have executed Exhibit A-3 letter of 
guarantee. Exhibit A-4 is the copy of the 
ledger account relating to the 1st defendant. 
Exhibit A-5 is the letter of continuing secu- 
rity executed by the Ist defendant to the 
plaintiff-bank. Exhibit A-6 is the copy of 
the notice, dated 2nd July, 1973, issued by 
the plaintiff-bank to the defendants. Dur- 
ing that time, one Krishnan was the manager 
of the bank. According to P. W. 1, 
after he became the manager he asked the 
defendants to repay the amount and at that 
time, the appellant told him that P. W., b 
could first make a demand with the Ist 
defendant and that if he fails to repay, he 
(appellant) would pay the amount. Accord- 
ing to P. W. 1, at that time, the appel- 
lant herein told him that as he was in the 
hospital on 15th March, 1973, after his dis- 
charge from the hospital, he went to the 
house of the agent and signed Exhibit A-3 
in his house in order to avoid any trouble 
for the agent. P. W. 1 states that the 
appellant herein did not sign in Exhibit A-3 
in the hospital, 
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16, In his cresseexamiaation P. W. 1 states 
that in Exhibits А-1, the signatures of the 
persons who intend standing as  sureties 
ought to have been obtained, but the signa- 
tures of the sureties were not obtained in it. 
He also states that in Exhibit А-1, the date 
is not mentioned. According to him, only 
when the person who gets the loan from the 
bank as well as two other persons who stand 
as sureties for the said person who has 
applied for the loan in the bank, come toge- 
ther and ask the loan from the bank, the loan 
would be given by the bank. Не also states 
-that it is only during that time, the letter of 
guarantee is also obtained. He cannot say 
whether in the instant case the said proce- 
‘dure was followed by the bank authorities. 
-It is admitted by P. W. 1 in his cross-exami- 
nation that the blank spaces available as 
against the column relating to the persons 
who are standing as sureties for the Ist 
defendant remained unfilled and that the 
signatures of the sureties have also not been 
obtained in Exhibit A-1. P. W. 1 specifi- 
cally states in his cross-examination that it 
was he who filled up the blank spaces in the 
first page of Exhibit A-3 subsequent to 30th 
April, 1973 and that at the time when he 
filled the blank spaces, the signatures of the 
three defendauts alone were found in Exhibit 
A-3. He could not say the exact date when 
he thus filled the blank spaces in Exhibit 
А-3. He could not say whether the signa- 
tures of the defendants in Exhibit A-3 were 
obtained on 15th March, 1973. He frankly 
, admitted in his cross-emamination that as 
‘the loan was disbursed on 15th March, 1973, 
-he had filled up the concerned blank space in 
Exhibit A-3 with ‘the date 15th March, 
1973. 


17. P. W. 2 Krishnaswami was the 
Manager of the Mangadu branch cf the 
plaintiff-bank from 4th October, 1971 to 
30th April, 1973. He is acquainted with 
the 2nd and 3rd defendants. According to 
P. W. 2, the Ist defendant had signed 
Exhibit A-3, letter of guarantee, even on 
the date on which the amount was disbursed 
to him. At that time, the appellant was ап 
in-patient in the hospital. The Ist defen- 
dant told him that the appellant would sign 
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in Exhibit A-3 after he was diseberaed from 
the hospital. Phe specific evidence ^ of . 
P. W. 2is that on 28th March, 1973 or 
29th March, 1973, the appellant came to his 
house and signed Exhibit A-3. P. W. 
2 was informed by the Ist defendant through 
phone that the appellant was discharged 
from the hospital. P. W, 2 had brought the 
relevant papers to his house. The 1st and 
the 3rd defendants came to his house. At 
that time, the appellant signed in Exhibit 
А-3. P. W. 2 has stated that the sigza- 
ture of the appellant was not obtained in 
Exhibit А-3 on the representation that the 
said document is а power-of-attopney, when 
he was in the hospital. Even in his cross- 
examination P. W. 2 states that the 
signature of the appellant was obtained in 
Exhibit A-3 only after he was discharged 
from the Stanley Hospital. P. W. 2 also 
states in his cross-examination that the sig- 
natures of the 1st and 2nd defendants were 
obtained in Exhibit A-3 even on the date өп: 
which the loan was disbursed. According 
to P. W. 2, due to pressure of work, the 
Signature of the appellant was not obtained 
in Exhibits A-3. P. W. 2 also admits in 
his cross-examination that without filling up 
the blank spaces in Exhibit A-3, the signa- 
ture of the appellant was obtained in it and 
that the blank spaces were filled up subse- 
quently. 


i8. Ona careful consideration of the entire 
evidence available on record, both oral and 
documentary, I have no hesitation to reject 
the case of the appellant that the signature 
in Exhibit A-3 was obtained from him in the 
Stanley Hospital just about ten minutes prior 
to himself being taken inside the operation 
theatre on the representation that the same 
was only a powei~of-attorney. Оп the other 
hand, I am satisfied that the evidence let in 
through P. Ws. 1 and 2 clearly shows 
that on 15th March, 1973 when the loan was 
disbursed to the Ist defendant, the signature 
in Exhibit A-3 was not obtained from the 
appellant, but the signatures of the 1st and 
2nd defendant alone were obtained in it. 
Their evidence further shows that the appel- 
lant went to the house of P. W. 2 and 
signed in Exhibit A-3 en 29th March, 1973 
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P. W. 1 specifically admits in his  evi- 
dence that the blank spaces in tbe tamil 
printed form Exhibit A-3 were filled up by 
him subsequent to 30th April, 1973. 


19. Exhibit A-3 is the printed hypothecation 
agreement for crop-cum-guaranteed  (uidir- 
mefler gurari ppb o 54; 67,5 
erbe). Apart from the words ‘Bank of 
aroda’ and “‘Hypothecation agreement for 
crop-cum-guarantee” being printed ів 
English, the other contents of both the pages 
of Exhibit A-3 are in Tamil. It contains eight 
clauses apart from the preamble. The blank 
spaces in the preamble portion relating to 
the date of execution, name of the principal 
debtor and the sureties the place where the 
bank branch is situated, the Survey Number 
of the lands or the place where the said lands 
are situate, the period of the crop season, the 
principal amount advanced aad the rate of 
interest are left in the first page and the 
other matters are printed in Tamil. There 
are blank spaces in the fourth clause as well 
as eighth clause of page 2 of Exhibit A-3. 
They remain unfilled. The blank spaces 
filled up in the first page of Exhibit A-3, 
admittedly by P. W. 1 subsequent to 30th 
April, 1973, are with respect to the execution 
of Exhibits A-3, i e., 15th March, 1973. 
the name of the principal-debtor K. L. Sun- 
daram, the names of thesureties À. Sundaram 
and Perumal Reddiar (Znd and 3rd defendant 
herein), the place where the branch of the 
bank is situated, viz., Mangadu, the place 
where the lands of the 1st defendant are 
situated, piz., Uthiramerur 5.42 and 6.39 
acres in S. No. 246, the period in the 
season, viz, March to August, and the amount 
taken as loan, viz., Rs. 15,000, and they have 
been filled up without the knowledge and 
behind the back of the appellant. Similarly, 
the blank spaces in clause 1 relating to the 
amount advanced to the Ist defendant, viz, 
Rs. 15,000, the branch where the bank is 
situated, viz., Mangadu and also the amount 
for which the guarantee has been given, viz., 
Rs. 15,000 as well as the rate of interest, viz, 
at 10 per cent. per year.. have been filled up 
subsequent to 30th April, 1973 by P. W. 


M. b, 2—24 
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28. {tis contended by Mr. V.S, Sabra- 
maniam, the learned counsel for ihe 156 res- 
pondent-bank, that the filling up of the 
blank spaces by P. W. ] subsequent to 
30th April, 1973, i.e., after obtaining the 
signature of the appellant, canmot relieve the 
appellant from his liability under Exhibit 
A-3, theletter of guarantee, because in Clause 
12 of Exhibit A-3itis mentioned that per- 
sons who stand as surety are liable jointly 
and severally to the bank for the due repay- 
ment of the loan obtained by the principal 
debtor. On the other hand, Mr. Т. S, Subra- 
maniam, the learned counsel for the appellant 
contends that the introduction by way of 
filling up the blank spaces in Exhibit A-3 
relating to the date of execution, name of 
the principal-debtor, names of the sureties, 
the description of the land for which the loan 
is advanced, the period of the season for 
which the loan is advanced, the specific 
amount advanced as loan aud the rate of 
interest, amount to material alteration and 
as such Exhibit A-3, the deed of contract, is 
discharged. In support of his contention, the 
learned counsel for the appellant refers tothe 
following passage in Principles of the 
English Law of Contract by Sir William 
R. Auson, Twenty-second Edition at page 
482, which ruas as follows :— 


«If a deed or contract in writing is 

altered by addition or erasure, it is dis- 
charged, except as against a party making 
Sor assenting to the alteration, for ‘no man 
dshall be permitted to take the chance of 
“{committing a fraud, without running amy 
árisk of losing by the event, when it is 
"detected". " 


This principle is subject to the following 
rules : 


(a) The alteration must be made delibera- 
tely by the promisee or by one acting with 
his consent ; but there is a supposed rule of 
law that even an alteration by a stranger 
while the instrument is in the custody of 
the promisee will have the same effect. 
This responsibility for the acts of offlcious 
burglars cannot be supported. 
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(b) Thealteration must be made without 
the consent of the other party, else it would 
operate as a new agreement. 


(c) The alteration must be made in a 
material part. What amounts to a 
material alteration necessarily depends 
upon the character of the instrument, and 
it is possible for the character of an 
instrument to be affected by an altera- 
tion, which does not touch the contractual 
rights set forth in it. 


21. The learned counsel for the appellant 

also refers to the following passage in Chitty 

on Contracts, Twenty Third Edition, Volume 
, 1694 : 


“Altering the terms of guarantee : If, while 
the instrument of guarantee is in the hands 
of the party to whom it was given, it is 
altered in any material particular without 
the knowledge or consent of the surety, it 
will become void and the surety will 
be discharged." 


22. 'Thelearned counsel for the appellant 
relies on the decision in Lakshmammal v. 
Narasimharaghava Aiyangar!, for the follow- 
ing proposition : . 


“Ап alteration in a document which has 
the effect of enabling the payee to sue on 
the document in a Court where he could 
not have sued on it in its original form 
is a material alteration and as such 
destroys the right of action on the docu- 
ment. 


Altering a negotiable instrument by caus- 
ing the words ‘or order’ to disappear and 
making it non-negotiable is a material 
alteration, under ordinary law and also 
under section 87 of the Negotiable Instru- 
ments Act (XXVI of 1861) The facts 
that the payee eventually filed the suit in 
another Court different from the one 
intended at the time of the alteration and 
that it was not necessary for him to rely 
on the altered state of document to enable 
him to succeed therein do not make the 
alteration any the less material.’ 
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The learned counsel for the appellant 
refers to the decision in Verco Private Ltd., 
Padi v. Newandram  Naraindas! for the 
following proposition :— 


‘‘The insertion of the rate of interest by 
the promisee in a promissory note after its 
execution, amounted to material alteration 
as to render the promissory note unenfor- 
ceable under section 87 of the Negotiable 
Instruments Act. The plaintiff, as P. W. 1 
had not stated in his evidence that there 
had been a common intention between the 
parties to pay interest at the rate mention- 
ed in it and in order to give effect to that 
intention, he inserted the figure ‘regarding 
thereto’ and the word ‘Month’. Therefore, 
the last portion of section 87 of the Act 
has no application to the circumstances of 
this case," 


24. The learned counsel for the appellant 
refers to the decision in Seth Tulsidoss Bal- 
chand у. 6. Rajagopal, for the follow- 
ing proposition : 


“Even though section 80 of the Negotiable 
Instruments Act provides that where a 
promissory note does not express the rate 
of inter:st payable thereon, six per cent. 
interest shall be payable, any alteration of 
the instrument by inserting the rate of 
interest would amount to material altera- 
tion. Hence, where in a promissory note 
executed the rate of interest was left 

. blank and it was filled up later, it will be a 
material alteration invalidating the instru- 
ment. A promissory note which does not 
mention the rate of interest cannot be said 
to be ап incomplete instrument enabling 
the promisee to fil! up the same so as to 
complete the instrument within the mean- 
ing of section 20 of the Act," 


25, In support of his contention, the 
learned counsel for the appellant also refers 
to the provisions under sections 133 and 139 


—— MM 
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- of the Indian Contract Act (IX of 1872). 
Section'133 of the Indian Contract Act reads 
as follows : 


“Any variance, made without the surety's 
consent in the terms of the contract 
between the principal debtor and the 
creditor discharges the surety as to tran- 
sactions subsequent to the variance." 


Section 139 of the Indian Contract Act reads 
as follows : 


- “Tf the creditor does (sic) any act which is 
inconsistent with the rights of the surety, 
or omits to do any act which the duty to 
the surety requires him to do, and the 
eventual remedy of the surety himself 
against the principal debtor is thereby 
impaired, the surety is discharged." 


26. Referring to the provisions under the 
above sections, the learned counsel for the 
appellant submits that material alterations 
have been made in the contents of Exhibit 
A-3, when it was in the possession of the Ist 
respondent-bank. Therefore, he contends 
that even if the evidence adduced through 
P. W. 2 that the Ist defendant accom- 
panied the appellant when he had been to 
the house of P. W. 2 to sign Exhibit A-3 is 
true, inasmuch as it is the categorical 
admission on the part of P. W. 1 that it is 
he who filled up the material particulars in 
the blank spaces in Exhibit A-3 subsequent 
to 30th April, 1973, and also his admission 
that he did not remember the date on which 
he filled up the blank spaces with particulars 
his contention that the appellant is discharg- 
ed by the contract under Exhibit A-3 has 
to be upheld. | 


21. The learned counsel for the  appel- 
lant vehemently argues that the filling up 
of the blanks relating to the material 
particulars in a contract of guarantee, 
viz. Exhibit A-3, behind the back of 
the appellant cannot under any circum- 
stance be held to be immaterial and they do 
not vitiate the contract. He further submits 
thatit is not the case of the plaintiff-ist 
respondent itself that it {was informed by 
P. W. No, 2 at the time when he had obtain- 
ed the signature of the appellant in P. W, 2's 
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house that the blank spaces would be filled 
subsequently with respect to the loan 
advanced to the Ist defendant or that the 
appellant was informed at that time about 
the piincipal amount advanced to the Ist 
defendant and also the rate of interest on the 
sum thus advanced. He also points out that 
inasmuch as the application form Exhibit 
А-1 does not contain the name of the 
appellant as a surety and inasmuch as 16 
does not also contain the signature of the 
appellant as a surety, it cannot be held that 
the appellant had signed as a surety in 
Exhibit A-3 for the Ist defendant. We have 
already seen that Exhibit A-1 does not con- 
tain the other names of the persons who 
intended to stand as sureties for the Ist 
defendant or the signature of the appellant 
in the column intended for the signature o 

the sureties. Itis also relevant in this соп- 
nection to note that the Ist defendant has 
applied for а loan of Rs. 17,400. It is not 
inevidence that at any point of time the 
appellant was made known by the ist respon- 
dent-bank about the loan applied for by the 
Ist defendant or about the amount that was 
sanctioned and disbursed to the Ist defen- 
Therefore, it cannot be held on the 
basis of the evidence of P. W. 2 that the Ist 
defendant accompained the appellant at the 
time the latter signed Exhibit A-3 and it can- 
not be presumed that he knew about the 
particulars which were subsequently filled up 
in the blank spaces in Exhibit А-3 by P, W. 
1 long after the signature of the appellant 


was obtained in it. 


28. -On the other hand, the learned counsel 
for the Ist respondent-bank Mr. V. S. Subra- 
maniam, contends that filing up of the 
blanks relating to the particulars of the con- 
tract of guarantee in a deed does not amount 
to material alteration and the said contrat 
of guarantee cannot be held to be void and 
unenforceable. Не relies on the following 
passage in Chitty on Contracts, General 
Principles, Twenty third Edition, Volume 


1394 : 


«Immaterial alteration: An instrument is 
not discharged by an immaterial alteration. 
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' that.is to say, one which does not alter the 
"legal éffect of the instrument or imposea 
greater liability on the promisor. 
the addition, without the assent of the 
maker, of the words ‘on demand’ to a 
promissory note did not vitiate the instru- 
ment since the alteration only expressed 
the legal effect of the note as originally 
drawn. But the alteration ina charterparty 
of the time of sailing has been held to be 
material as it altered its legal effect". 


Regarding the point on material alteration, 
the learned counsel for the Ist respondent- 
bank relies on the following passage in the 
same volume, at 1394 : 


* Material alteration :--If a promisee deli- 
berately makes a material alteration in a 
specíality or other instrument containing 
words of contract without the consent of 
the promissor, this will discharge the pro- 
misor from all liability thereon, even 
though the original words of the instru- 
ment are still legible. The principle which 


lies behind this rule has been said to be- 


that no man shall be permitted to take the 
chance of commítting a fraud, without 
running any risk of losing by the eveni, 
when it is detected." The promisor is 
therefore not discharged if the alteration 
is made by accident or by mistake". 


30. Mr. V.S. Subramaniam, the learned 
counsel for the [st respondent-bank also 
relies upon the following passage in Mulla's 
on Indian Contract and Specific Relief Act, 
Ninth Edition at page 625 : 


“An unauthorised material alteration by 
the promisee whether that is by adding 
anything to or by striking out any part of 
a written coníract, avoids the contract 
against the person otherwise liable upon it. 
The alteration even if made by a stranger 
without the knowledge of the promisee ог 
his agent while the contract document is 
in possession of the promisee or his agent, 
also discharges the contract but if it is 
altered by a stranger while the document 
was not in the custody of the promisee or 
his agent, the promisor is not discharged. 
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If a  guarantor entrusts a' letter of 
guarantee to the principal-debtor and the 
latter makes an alteration without the 
assent of the guarantor, then the guar- 
antor is liable because it is due to the act 
of the principal-debtor and what the 


principal-debtor does will estop the 
guarantor from pleading want of 
authority”. 

31. Тһе learned counsel for the Ist res- 


pondent-bank also refers to the decision in 
M. S. Anirudhan v. Thamco's Bank Lid}, 
for the proposition that the law now accepts 
that unsubstantial alterations, which are to 
the benefit of the surety, do not discharge 
the surety from liability. If the alteration: 
is to the disadvantaze of the surety or its 
unsubstanial nature is not self-evident, the 
surety can claim to be discharged and the 
Court will not enquire whether it in fact 
harmed the surety. In M.S. Anirudhan v. 
Thamco's Bank Ltd), a guarantor stood 
surety for an overdraft allowed by a bank. 
The bank gave a blank guarantee form to the 
principal-debtor, who filled it up by stating 
the maximum debt guaranteed to be 
Re. 25,000/-. The bank was not prepared to 
accept the guarantee or give accommodation 
for more than Rs. 20,000/-. The principal 
debtor made an alteration reducing the sum 
to Rs. 20,000/- and gave the document to 
the bank. Ina suit against the principal 
and the surety, the surety pleaded discharge 
of liability on the basis of the alteration. 
The Supreme Court, by a majority, held 
that the surety was not discharged. In the 
case, ‘the bank sued upon the letter 
of guarantee and the contention raised by 
the surety was that there was a material 
alteration of the instrument of guarantee and 
as such, he was absolved of all liability on 
it. It was held, as already seen, that the 
avoidance of contract by material alteration 
was inapplicable as the document was not 
altered while in possession of the bank or its 
agent but was altered by the principal 
debtor. who was at the time acting as the 
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agent of the surety. In the instant case, the 
alteration has been made in Exhibit A-3 
while it was in the custody of the bank, by 
P. W. 1, the then manager of Mangadu 
branch of the plaintiff-bank. The signature 
of the appellant alone was obtained by 
P. W. 2. At the time when the signature 
of the appellant was obtained in Exhibit A-3 
it is the specific evidence of P. W. 2, the 
then manager of the plaintiff-bank, that the 
blank spaces in the first page of Exhibit A-3 
were remaining blank and that they were 
unfilled. It admits of no doubt that the 
subsequent fifling up of the blanks in the first 
page of Exhibits A-3 amounts to alteration 
of the instrument while in the custody of the 
bank, especially when it is frankly admitted 
that those filling up of the blank spaces in 
п À-3 were made after the signature in 
it was obtained from the appellant. 


32. In Anirudhan v. Thamco's Bank Ltd.., 
the document was altered while it was in 
possession of the principal-debtor. In the 
intant case, Exhibit A 3 was altered while it 
was in possession of the bank and it was 
altered by P. W. 1, who was at that 
time acting as the agent of the plaintiff- 
bank at Mangadu. It has not been estab- 
lished in the instant case by the plaintiff-1st 
respondent that the said intention bad been 
to carry out the intention of the parties. 
When the material particulars such as the 
amount for which the appellant is standing 
as surety and the rate of interest were not 
made known to him, and the blank spaces 
relating to the same. were subsequently filled 
upon long after the date which Exhibit A-3 
bears, and that too in the absence of the 
appellant, it cannot be held that the altera- 
tions are nof material alterations and they 
do not discharge the surety from liability. 
Exhibit A-3, the letter of guarantee in the 
instant case, had been signed by the appel- 
lant on 29th March, 1973, when the loan 
had already been disbursed to the Ist defen- 
dant on 15th March, 1973. In the circum- 
stances, I hold that as there was material 
alteration of the instrument of guarantee, 
Exhibit A-3, the appellant is absolved of all 
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liability on it. The alterations thus made 
by way of filling the blank spaces In Exhibit 
А-З cannot be held, under the circumstances 
to be unsubstantial (sic) nor to the benefit 
of the surety, and that as such, they do not 
discharge the surety from the liability. The 
alterations have been made in Exhibit A-3 
certainly to the disadvantage of the appel- 
lant. Those alterations are certainly with 
respect tosubstantial character and the same 
is self-evident. When the alterations in the 
instant case bave been made with respect to 
the amount advanced to the principal debtor 
as well as with respect to the rate of interest 
and also relating to the lands for which the 
loan is advanced, it cannot be held, that the 
said alterations are not material, because 
they carried out the intention of the parties 
already apparent on the face of it. 


33. Mr. V.S. Subramaniam, the learned 
counsel for the lst respondent-bank relies 
on the decision in Nathu Lal у. Mst. Gomit 
Kuar!, for the following propositions: 


“The rule relating to the effect of 
material alterations in a deed made after 
its execution by or with the consent of any 
party thereto as it prevails in English 
Courts, applies to Indian cases and can 
be briefly summarised as follows :— 


If an alteration (by erasure, interlineation 
or otherwise) is made in a material part of 
a deed after its execution by or with the 
consent of any party thereto or person 
entitled thereunder, but without the 
consent of the party or parties liable there- 
under, the deed is thereby made void. 
The avoidance however is not ab initio or so 
as to nullify any conveyancing effect which 
the deed has already had; but only 
operates as from the time of such altera- 
tion and so asto prevent the person who 
has made or authorised the alteration and 
those claiming under him from putting the 
deed in a suit to enforce, against апу, 
party bound thereby who did not consent 


— = - = 
ы інт Ltd 


1. 52 L. W. 313: 67 I. A. 318: (1941) 1 
M, L. J. 204: 190 E C. 135: A. I. R. 1940 
P. ©. 160 
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to the alteration, any obligation, covenant 
or promise thereby undertaken or made. 


A material alteration is one which varies 
the rights, liabilities, or legal position of 
the parties ascertained by the deed in its 
original state or otherwise varies the legal 
effect of the instrument as originally 
expressed, or reduces to certainy some 
provision which was originally unascertain- 
ed and as such void, or may otherwise 
prejudice the party bound by the deed as 
originally executed. 


The effect of making such an alteration 
without the consent of the party bound 
is exactly the same as that of cancelling 
the deed. The avoidance of the deed is 
not retrospective and does not re-vest or 
re-convey any estate or interest in property 
which passed under it. And the deed may 
be put in evidence to prove that such estate 
or interest so passed or for any other pur- 
pose than to maintain an action to enforce 
some agreement therein contained. 


The alterations of the date of execution of 
the deed and certain other words by mak- 
ing holes in the document without the 
consent of the obligee by the party in 
whose favour it wos executed held in the 
particular case did not amount to material 
alterations within the meaning of the 
Rule." 


34. In Adsetts v. Hives!, a mortgagor exe- 
cuted a mortgage deed to A. B, the solicitor 
who prepared it. Оп (һе following morning, 
A.B., filled in the date, the names of the ten- 
ants and the date of the provision for redemp- 
tion. It was held that this alteration did 
not render the deed void. 


35. In Doe v. Bingham, by a deed a 
mortgagee conveyed to the mortgagor the 
legal estate, upon being paid the mortage 
money, and the latter reconveyed it to the 
tiustees for the purpose of securing an 
annuity. 


1. 55 E. R. 226. 
2. 106 E.R. 1082. 
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At the time of the execution by the mort- 
gagee, there were several blanks in the deed 
but nof in that part which affected him. 
The blanks left were for the sums to be 
received by the mortgagor from the grantees 
of the annuity, and were all filled up at the 
time of the execution of the deed by the 
mortgagor; but several interlineations were 
made in that part of the deed, after the exe- 
cution by the mortgagee. I$ was held, that 
the deed was not therefore, void, but operated 
as a good conveyance of the estate from the 
mortgagor to the trustees for the payment of 
the annuity. 


36. In Kwnhi Sankaran Nambiar v. Naraya- 
nan Тіғитиприі, a document mortgaging 
only one ítem of property, was duly executed, 
and attested, and another item of his pro- 
perty was interpolated by the mortgagor with 
the knowledge and consent of the mortgagee 
in the presence of the same attesting witnesses. 
The mortgagor registered the deed in the Sub- 
Registrar's Office within whose jurisdiction 
the latter item was situated.. It appeared 
that the object of adding the second item was 
not so much to give an additional security 
to the mortgage, as to enable the mortgagor 
to get the document registered near the place 
where he was living and thus prevent delay in 
registering the deed. It was held that there 
had been no fraud on the registration law 
and that the document was duly executed, 
attested and registered with regard to both 
items of property. 


37. In Bishop ef Credition v. Bishop of 
Exeter?, a deed conveying the advowson of a 
church was, in October, 1899, signed, sealed, 
and delivered by all the parties to it but the 
bishop of E. It was intended that the deed 
should bear the date upon which it was exe- 
cuted by the Bishop of E., and ín the engross- 
ment the day and inonth were left blank, but 
the words ''eighteen hundred and ninety- 
nine" were written. The deed was sent to 

the Bishop of E on 4th November, 1899. 
He executed it on 26th January, 1900, and 








1. (1920)1. L. R.43 Mad. 405 : 38 M. L. J. 2: 
11 L. W. 192. 
2. (1904 to 1907) All B. R. 552. 
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‘nineteen hundred", 
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the date of his execution was inserted in the 
deed, and ''eighteen-ninety-nine" altered to 
It was held that the 
deed was valid, as the alteration was only 
to carry out the intention of the parties, 


38. In Paget v. Paget!, in a deed of revoca- 
tion, and a new settlement made by that deed, 
though after the sealing and execution of the 
said deed, blanks were filled up in the said 
deed and the said deed was not read again 
to the party nor released and executed, it 
was held that it was a good deed. 


39. Inthe instant case, the 1st defendant 
principal debtor, has remained ex parte 
during the trial. Therefore, the evidence of 
P. W. 2 remains uncorroborated when he 
asserts that the 1st defendant accompanied 
the appellant when the latter came to his 
house and signed Exhibit A-3. It is not 
quite clear from the evidence of the appel- 
lant as D. W. 1 that he admitted 
that the signatures of the Ist and 2nd 
defendants were available in Exhibit А-3 
when he had put his signature in it. Though 
it was the case of the appellant, both in his 
written statement as weli as in his evidence, 
that certain documents were signed by him 
at the instance of the 1st defendant when he 
was about to be'taken inside the operation 
theatre, i. e., just about ten minutes prior 
to the operation performed on the appellans 
yet, he had not specifically stated that he 
had signed Exhibit A-3. The appellant only 
states in his evidence that his signature was 
obtained in some document, which was 
represented to him asa power of attorney. 
Therefore, lam constrained to uphold the. 
case of the plaintiff, which is unfurled 
through the evidence of P. W. 2, that the 
signature in Exhibit A-3 was obtained either 
on 28th or 29th of March, 1973. It could 
not be оп 28th March, 1973 because the 
appellant was discharged from the hospital 
only on 29th March, 1973 as evidenced by 
the contents of Exhibit B-1. P W. 2 himself 
admits that the signature of the appellant 
was nof obtained in Exhibit A-3 on 15th 
March, 1973, which date it bears. Therefore, 


———— 





1. 21X. R. 761. 
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it has to be held that the signature of the 
appellant was obtained in Exhibit A-3 by 
P. W. 2 and that the blank spaces were filled 
up subsequent to 30th April, 1973 by P. W. 1. 
I hold that the filling up of the blank spaces 
relating to the material particulars of 
the contract of guarantee certainly 
amount to alterations in the deed 
of guarantee. That those alterations 
made in Exhibit A-3 amount to material 
alteration is evident from the fact that the 
alterations have been made with respect fo 
the date of the contract, amount for which 
the appellant stands as surety, the property 
for which the amount is advanced and also 
the rate of interest. Both P. Ws. 1 and 
2 have not stated in their evidence that theze 
had been a common intention between the 
parties to pày the same as principal amount 
and also to pay interest at therate mentioned 
in Exhibit A-3 and that in order to give 
effect to that intention, P. W. 1 had filled 
up the blank spaces in Exhibit A-3. Under 
these circumstances I hold that the altera- 
tions made in Hxhibit A-3 render the deed of · 


guarantee unenforceable under section 133 
` of the Indian Contract Act. 


40. Itis contended on behalf of the appel- 
lant that if it is to be held that Exhibit A-3 
is a.valid and enforceable document, under 
the circumstances, it would amount to giving 
a free hand to the Bank to. substitute any 
onerous condition in the blank spaces in a 
printed form of deed of guarantee and subse- 
quently plead that those blanks were filled 
up as a result of a common intention between 
the parties and that the same is for the 
advantage of the persons who stand as sure- 
ties. lam unable to reject this contention 
as unsustainable. 


41. The surety, it is often said, is a favoured 
debtor. An unauthorised material alteration 
by the promisee whether that is by adding 
anything to or by striking out any part of 
a Written contract, avoids the contract against 
the person otherwise liable upon it. In a 
printed form of guarantee, if the signature 
of the guarantor is obtained prior to the 
filling up of the blanks relating to materia, 
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particulars of the contract, the said filling 
rap of the blank spaces in the printed form of 
gwarantee amounts to material alteration 
especially when the said deed relating to the 
contract of guarantee is in the possession of 
the promisee or his agent, and discharges the 
contract of guarantee. In the instant case, 
the alterations have been made by the agent 
of the Mangadu Branch of the plaintiff-bank 
while the document was in its custody and 
so, the said alteration amounts to material 
alteration and the appellant, who is the pro- 
misor, is thereby discharged. In а docu: 
ment of guarantee, if the blank spaces relat- 
ing to the amount for which the person 
stands as a guarantor, the date of the instru- 
ent, amount fer which the person stands 
as a surety and the rate of interest for which 
the amount had been advanced, are filled up, 
such filling up would amount to substantial 
alteration, which are to the detriment of the 
мгеѓу and the said material alterations dis- 
harges the surety from liability. The said 
alterations are certainly to the: disadvantage 
of the surety. They cannot be held as altera- 
tions of unsubstantial nature and that the 
surety cannot claim to be discharged. The 
conduct of P, W. 2in this case in bringing 
the deed of guarantee from the bank to his 
house and asking the appellant to put his 
Signature in it is certainly an act which is 
notin accordance with the normal proce- 
dure. Equally, the act of P. W. 1 in filling 
up the blank spaces in Exhibits A-3 without 
the knowledge of the appellant long after 
the signature of the appellant was obtained 
ja it is really very strange. 


42. Тһегеїѕ nothing in the evidence to show 
that at least soon after the material altera- 
tions were made, P. W. 1 had informed the 
appellant or other parties to the document 
Exhibit A-3 about the same. It is only 
Exhibit A-6, copy of the suit notice, dated 
2nd July, 1973 that contains the particulars 
of the transactions between the 151 defen- 
dant and the plaintiff-bank. It is mentioned 
in it only that the appellant and the 2nd 
defendant have executed the general form of 
guarantee, guaranteeing the due repayment 
of the loan en demand and that their liabi- 
lity is co-extensiva with that of the princi- 
pal debtor. 
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43. Thetruerule, in my opinion, appli 
cable to the eontract of guarantee is that if 
there is any agreement between the princi- 
pals with reference to the contract of guaran- 
tee, the surety ought to be consulted. If the 
alteration is to the disadvantage of the 
surety, or its unsubstantial nature is not 
self-evident, the surety can claim to be dis- 
charged. The contrat of the surety should 
not be altered without his consent and the 
creditor should not undertake to alter 
the contract and then say, that thoug 

the contract had been altered, it was not 
done to the disadvantage of the surety, 
especially when such alterations were 
made with respect to material particulars 
regarding the contract of guarantee affectin 
the surety. vd 


44. For the foregoing reasons, I disagree 
with the finding rendered by the trial Court 
and hold that the appellant is not liable to 
pay the suit amount as a surety for the Ist 
defendant. 


45. intheresult, the appeal is allowed, 
the judgment and decree of the trial Court 
in so far as they are against the 3rd defen- 
dant/appellant are set aside and the suit 
as against the 3rd defendant alone is dis- 
missed without costs. There will be no costs 
in this appeal. 


S. J. —— Appeal allowed. 


M BOMBAY BURMAH TRADING СОВРМ. V. NARAYANASWAMI PILLAI 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


Present:—V, Balasubrahmanyan, J. 


Bombay Burmah Trading Corporation Limited, 
a Company incorporated under the Com- 
panies Act having its registered Office at 
Bombay, a branch at Mudis, Pollachi Taluk, 
. in Coimbatore District .. Petitioner? 


V. 


А, T. Narayanaswami Pillai 
Respondent. 


Tamil Nadu Buildings (Lease and Rent 
Control) Act (XVII! of 1960) as amended by 
Act (XXII! of 1973), section 30 (iii) —Беаѕе 
of cinema theatre, whether covered by the 
exemption— Landlord's application for fixing 
fair rent not maintainable —Statutes — Con- 
struction— Illustration to section cannot cut 
down or limit the scope and effect of the 
section. 


Iustrations to statutory provisions area 
rare commodity in modern drafting 
techniques. Evenin their heyday, illustra- 
tions were usually put in by the legislative 
draftsmen merely as internal aid to the con- 
struction of substantive provisions, which 
they were avowedly meant to illustrate. 
Illustrations can by no means be allowed to 
cut down or limit the scope and effect of the 
substansive provisions much less to supplant 
them. Nor can illustrations be upgraded 
and construed as independent provisions in 
themselves. Ina matter of statutory con- 
struction, illustrations must be put ia their 
proper place and must be viewed from the 
proper perspective, Otherwise we would be 
mistaking the trees for the wood, 

[ Para. 8.] 


ИИ e o н УЛЫ M 


“©. К.Р. No. 473 of 1979 and C. M. P. No, 2292 
of 1979. 27th October, 1980. 


M. L. J.-53 
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Leases of buildings as a genera! rule, are cover- 
ed by the Tamil Nadu Buildings (Lease and 
Rent Control) Act. The Act applies even to 
leases of non residential buildings, as business 
premises. But the legislature wished to make 
а distinction between lease ofa building 
without more and lease of an industrial or 
business complex in which building is only 
one of the items which figures, The latter 
is not so much a lease of a building, as lease 
of a commercial asset. The exemption is 
granted, therefore, to a lease which comprises 
not only a building, but includes certain 
fixtures, machinery, furniture or other 
articles belonging to the landlord and which 
are situate in the building and which would 
aid the tenant for the carrying on of which 
the tenancy has been entered into. The 
scope of this exemption is often described 
by the phrase *'composite lease". The 
phrase is only a shorthand зхргеѕѕіоп to 
denote the requirement of section 30 (iii) of 
the Tamil Nadu Buildings (Lease and Rent 
Control) Act. Where the lease is a composite 
lease in the sense that itis a composite of 
building as well as business assets, it is not 
necessary that the business part of the lease 
must be complete in every respect, leaving 
nothing to be desired and nothing to be 
supplemented by the tenant himself. Section 
30 (iii) does not say that the lease must be of 
a business or industrial undertaking as a 
going concern. Nor does it require that the 
composite lease must be such that the business 
or industry leased along with the building 
must be in a ready running condition as at 
the date of the lease, even ifit is not actually 
a going concern. А lease of a building cum 
industrial or business equipment in *as is or 
where is’ condition might still qualify for 
exemption, even though the equipment will 
need something more to operate. The ques- 
tion in every case will be one of substance 
and пої one of literally applying either of 
the provisions of clause (iii) of illustration 
(2) appended to that section. This means 
that in the task of deciding whether the 
exemption applies to any given case, the 
Tribunals and Courts should avoid extreme 
positions one way or the other. They must 
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avoid the mistake of treating a building 
lease as a composite lease merely because of 
the presence of certain trivial items of busi- 
ness equipment in the building At the same 
time, Courts should-also avoid the mistake 
of refusing the exemption on the ground that 
the lease did not include some minor pieces of 
machinery or furniture or equipment, which 
may be regarded as part of the equipment 
for the intended line of trade. The matter 
has to be looked into as one of substance in 
the facts and circumstances of each case, as 
established by evidence on record. 

: [Para. 10.) 


In the instant case, on the facts, thelease of 
the cinema theatre was held to be one to 
which section 30 (iii) of the Act clearly 
applied and that the landlord's application 
for fixing fair rent was incompetent. 


Petition under section 25 of the Tamil Nadu 
Buildings (Lease and Rent Contol) Act, 1960 
as amended by Act XXIII of 1973 praying the 
High Court to revise tbe order of the Court 
of the Subordinate Judge and Appellate 
Authority, Udumalpet, dated 16th October, 
1978 and made in R. C. A. No. 21 of 1978 
(В. C. О.Р. No. 19 of 1976 D. M. C. 7 
Pollachi). 


C. M. P. No. 2292 of 1979. 


Petition presented to the High Court to 
revise the certified copy of the lease deed 
dated 31st October, 1965 and admit the same 
as additional evidence in the aforesaid 
С.В. P. No. 473 of 1979 herein. 


N. Varadarajan, for Petitioner. 


V. C. Rangadurai and K. Narayanaswami, for 
Respondent. 


The Court delivered the following 


JODGMENT.— The petitioner, Bombay Burmah 
Trading Corporation Limited, owns a tea 
estate in a place called Mudis in Anai Malais. 
This is a place where the petitioner's 
employees and other residents in the locality 
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have their residences and transact their 
business. With the object of providing 
entertainment to their own employees and 
the general public at Mudis, the petitioner 
constructed a cinema theatre with subsidiary 
buildings and annexes. They had the 
buildings equipped with fixtures, items of 
furniture and certain items of machinery 
'and articles to render the theatre fit for 
projection and exhibition of cinematograph : 
films. The construction of the theatre was 
completed in October, 1960. The fixation 
of machinery and fittings in the theatre was 
also proceeding almostto a conclusion. At 
that time, the petitioner leased out the entire 
cinema theatre complex to one Narayana- 
swami Pillai, the respondent in this revi- 
sion. Thelease wasfor a period of five 
years at a monthly rent of Rs. 750. It was 
extended for a further period of five years 
on the same rent, but actually the tenant 
held over and continued ia possession even 
thereafter, paying the same rent as before. 


2. In 1972, the petitioner filed a civil suit 
against the tenant for his eviction from the. 
cinema theatre. The respondent resisted 
the suit contending that it did not lie. He 
said that he was a statutory tenant amenable 
to eviction only under the Tamil Nadu 
Buildings (Lease and Rent Control) Act, 
1960 and not bya civil Court in an 
ejectment suit. This plea in defence was 
accepted by the Court and the suit was dis- 
missed as not maintainable. 


3. The landlords did not react to the dis- 
missal of this suit by filing an application. 
for eviction before the Rent Controller 
under the Tamil Nadu Buildings (Lease and 
Rent Control) Act, 1960. They invoked this 
Act for quite another purpose, namely, for 
fixation of fair rent, apparently acquiesclng 
in the position that the tenant will continue. 
In the application filed by them for fixation 
of fair rent, the landlords gavea full descrip- 
tion of the subject-matter of the lease. 
They described it as a  ''cinema theatre 
building with subsidiary buildings"  con- 
structed by them for the express purpose of 
‘conducting cinema shows" for providing 
entertainment to their employees and 
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members of the *public" in Mudis. Details 
of the buildings and what furnishings, 
fittings and equipment they contained were 
set out in the body of the application as 
well as in a separate schedule annexed to the 
application. They ^ included, among 
other items, ‘cinemascope scree-frame cur- 
tain, cinemascope lens, adaptors, auto- 
matic curtain-móver for the screen' and 
“other fittings". The relief claimed in 
the application was to fix the fair rent 
*for the theatre buildings, land and fitt- 
ings etc.," as described in the schedule". 


4. The application for fixation of fair rent 
was opposed by the tenant on the main 
ground that it was not maintainable. It was 
contended that the lease of the cinema 
theatre was exempted by section 30 (iii) of 
the Act. This plea was rejected by the Rent 
Controller. He took the view that the tenant 
was estopped from putting forward such a 


plea, he having taken up the position in the - 


earlier suit that he was a statutory tenant to 
whom the provisions of the Tamil Nadu 
Buildings (Lease and Rent Control) Act, 
1960 alone applied. On this basis, the Rent 
Controller upheld the maintainability of the 
fair rent application and posted it for 
further enquiry on merits. This order on 
preliminary issue as to jurisdiction was 
taken on appeal by the tenant. The appellate 
authority disagreed with the decision of the 
Rent Controller and upheld the  tenant's 
objection. The appellate authority held 
that even though in the earlier suit the 
tenant had relied on the provisions of the 
Tamil Nadu Buildings (Lease and Rent Con- 
trol) Act and had pleaded it as a bar to the 
maintainability of the suit, he was not 
estopped from putting forward the conten- 
tion in the present proceedings that the lease 
in his favour was exempt from section 30 (iii) 
ofthe Act. The appellate authority relied 
on the principle that there was no estopprel 
against the statute. Proceeding to examine 
the question whether the lease of the cinema 
theatre building was covered by the exemp- 
tion enacted by section 30 (iii) of the Act, 
as contended for by the tenant, the appellate 
authority referred to the landlord's aver- 
ments in the application for fixation of fair 


rent, and the detailed description given 
therein of the buildings, fixtures, and the 
items of machinery in the premises. Ona 
consideration of the subject-matter of the 
lease and its nature in the light of 
those very  averments, the appellate 
authority held that section 30 (iii) of 
the Act clearly applied to the instant case 
In that view, he dismissed the petitioner’s 
application for fair rent as incompetent. 


5. Inthis revision petition, the landlords 
seek to canvass the correctness of the appel- 
late authority’s decision. Mr. Varadarajan, 
learned counsel for the landlords, contended 
that the lease in the present case cannot be 
regarded as of a Kind which falls within the 
coverage of section 30 (iii) of the Act. 
Learned counsel invited my attention to 
Illustration (2) to the said section in an 
effect to make good his submission. This 
illustration isin the following terms : 


«Illustration 2. – Where the leaseis of 
land and building together with fittings, 
fixtures, cinematograph talkie equipments, 
machinery and other articles, the Act 
does not apply to such building". 


6. Learned counsel’s point was that unless 
the lease included the full complement of 
cinematograph talkie equipment and other 
apparatus, the exemption would not apply. 
Learned counsel submitted that the Explana- 
tion would not apply even if one item of 
cinema theatre equipment was missing Or 
had been omitted from the subject-matter 
of the lease. 


7. Ido not agree with this way of under- 
standing the exemption provision. In my 
judgment, IJlustration (2) to section. 30 (iti) 
cannot be read and understood in isolation 
or as an operative provision in itself, Nor 
can it be read ina literal way. Illustration 
(2), no doubt, mentions a cinematograph 
talkie equipment, among other items. But 
the mention of that equipment is only by 
way of illustration. It cannot be suggested 
thata fully equipped cinema theatre, but 
equipped for showing only ‘silent’ films, 
cannot come within the statutory exemption, 
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for the one and only reason that it lacksa 
‘talkie’ equipment mentioned in illustration 
(2). In my judgment, this il/ustration does 
not call for an inventory of the equipment 
of cinema theatres to find out if the inven- 
tory answers and tallies fully and in every 
respect with the items mentioned in the 
illustration, 


8. Idonotalso approve of the excessive 
importance sought to Бе placed by 
Mr. Varadarajan on the language of illus‘ra- 
tion (2). Illustrations to statutory provisions 
аге a rare commodity in modern drafting 
technique. Even in their heyday, illustrations 
were usually put in by the legislative drafts- 
men merely as iaternal aids to the construc- 
tion of substantive provisions, which they 
were avowedly meant to illustrate, It 
folows that illustrations can by no means 
bel allowed to cut down or limit the scope 
and effect of the substantive provisions, 
much less to supplant them. Nor can illus- 
trations be upgraded aad construed as 
independent provisions in themselves. In a 
matter of statutory construction, illustra- 
tions must be put in their place and must be 
viewed from the proper perspective. Other- 
wise, we would be mistaking the trees for 
the wood. 


9. Illustration (2) is only a sample illustra- 
tion which the legislature has set out by way 
ofillustrating the thrust of the exemption 
provisions of section 30 (iif). In order to 
ascertain the real scope of the exemption, 
we have to turn to the language of section 30 
(iii) itself for a safe determination. The 
section is in the following terms : 


“Nothing contained in this Act shall 
apply :—........... (iii) Any lease of 
the building under which the object of the 
tenantis to run the business or industry 
with the fixtures, machinery, furniture or 
other articles belonging to the landlord 
and situated in such building.” 


10. The idea behind this provision is simple. 
Leases of buildings, as a general rule, are 
covered by the Act. The Act applies even to 
leases of non-residential buildings, as busi- 
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ness premises. But the legislature wished to 
make a distinction between lease of building 
without more, and lease of an iudustrial or 
business complex in which building is only 
one of the items which figures. The latter is 
not so much a lease of a building, as lease of 
a commercial asset, The exemption is gran- 
ted therefore to a lease which comprises not 
only a building, but includes certain fixtures, 
machinery, furniture or other articles belong- 
ing to the landlord and which are situated in 
the building, and which would aid the tenant 
in carrying on the particular business or 
industry for the carrying on of which the 
tenancy has been entered into. The scope of 
this exemption is often described by the 
phrase ''composite lease". 'The phrase is 
only a shorthand expression to denote the 
requirements of section 30 (iil). Where the 
lease is a composite lease in the sense that it 
is a composite of building as well as busi- 
ness assets, it is not necessary that the busi- 
ness part of the lease must be complete in 
every respect, leaving nothing to be desired 
and nothing to be supplemented by the 
tenant himself. Section 30 (iii) does not say 
that the lease must be of a business or indus- 
trial undertaking as a going concern. Nor 
does it require that the composite lease must 
be such that the business or industry leased 
along with the building must be in a ready 
running condition as at the date of the lease 
even if it is not actually a going concern. A 
lease of building cum industrial or business 
equipment, in ^as is or where is’ condition 
might still qualify for exemption, even though 
the equipment will need something more to 
operate. In my judgment, the question in 
every case Would be one of substance, and ` 
not one of literally applying either of the 
provisions of clause (iii) or of Illustration (2) 
appended to that section. This means that 
in the task of deciding whether the exemp- 
tion applies to any given case, the Tribunals 
and Courts should avoid extreme positions 
one way or the other. They must avoid the 
mistake of treating a building lease as a 
composite lease merely because of the 
presence of certain trivial items of business 
equipment in the building. At the same time, 
Courts should also avoid the mistake of 
refusing the exemption on the ground that 
the lease did not include some minor piéce oi 
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machinery or furniture or equipment, which 
may be regarded as a part of the equipment 
for the intended line of trade, As І observed 
earlier, the matter has to be looked into as 
one of substance having regard to the facts 
and circumstances of each case, as established 
by the evidence on record. 


11. In the present case, the landlords them" 
selves admit that the lease was of a cinema 
theatre, as such together with the cinema 
equipment which they had fitted the build- 
ings with upto the date of the lease. The 
tenant might have had to supplement the 
existing fittings and cinema equipment leased 
out to him, in order to make the theatre fully 
equipped for exhibition of films. But that 
does not detract from the lease being a 
composite lease as contemplated by section 
30 (iii). ТІ ат, therefore, in entire agreement 
with the conclusion of the appellate autho- 
rity that the lease in the present case does not 
brook an application for fixation of fair rent, 
or any other proceeding for that matter under 
the Rent Control Act. The result is, that 
this civil revision petition is dismissed. In 
the peculiar circumstances of the case, I do 
not make any order as to costs. 


12. C. M. P. No. 2292 of 1979 is an applica- 
tion filed by the landlord to mark the lease 
deed as additional evidence in this revision. 
But I find it unnecessary to go into the terms 
of the lease deed, since the vital facts 
necessary for the disposal of the civil revision 
petition are to be found in the petitioner's 
own pleadings and other materials on record. 
C. M. P. No. 2292 of 1979 is accordingly 
dismissed, 


R. S. Petition dismissed, 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS, 


PRESENT :—P. R, Gokulakrishnan, J, 


Sri Saravana Chit Fund Company, firm 
Periakufam through its Managing Partner 
S. Jaimulladeen Petitioner* 


y. 


Sekudeen son of K, Sikkendar Rowther at 
Pallivasal Theru, Thenkarai, Periakulam and 
others .. Respondents, 


(A) Chit Funds Act (XXIV of 1961), section 
25— Chit Fund firm—Suit against subscriber 
for amount under а transaction—Notice not 
given — Suit dismissed for want of notice— 
Appeal by firm | pending — Petition to with- 
draw suit, whether maintainable. 


(B) Civil Procedure Code (V of 1908), 
Order 23, rule 1—Withdrawal of suit, when 
permissible, 


Order 23, rule 1 (3), Civil Procedure Code, 
cleirly vests the Court with the power to 
permit withdrawal of a suit with liberty to 
file a fresh suit in respect of the very same 
subject-matter if the suit fails by reason of 
some formal defect. It also requires the 
Court to find out whether there are sufficient 
grounds for allowing the plaintiff to institute 
afresh suit for the subject-matter or for 
part of the claim. Inthe instant case, the 
suit had been dismissed for a formal, techni- 
cal defect of want of notice under section 25 
of the Chit Funds Act. For that the parties 
should not suffer. If the permission for the 
withdrawal with liberty to file a fresh suit 
by the plaintiff Chit Fund Company is not 
granted, there will be miscarriage of justice 
since the first respondent- member himself 
had admitted liability under the promissory 
note executed by him, [Para. 5.] 


Case referred to :— 


Charles Samuel v. Board of Trustees, (1478) 2 
M. L. J. 243. 


*C. R. Р. No. 3016 of 1978, 








25th October, 1980, 
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Petition under section 115 of Act V of 1908 
praying the High Court to revise the order 
of the Court of the Subordinate Judge, 
Dindigul, dated 1st November, 1978 and 
made in I. A. No. 679 of 1978 and in А. 5. 
No. 18 of 1978. 


K. Sarvabhauman, for Petitioner. 
S. Senthilnathan, for Respondent. 
The Court made the following 


ORDER. — This revision arises: out of an order 
passed in I. A. No, 679 of 1971 in A. S. No, 
18 of 1978. 


2. Theshort facts leading to the filing of 
the application I. A. No. 679 of 1978 are as 
follows :—The petitioner in this interlocu- 
tory application, as the plaintiff, filed the 
suit O. S. No. 229 of 1977, on the file of the 
District Munsif's Court, Periakulam, to 
recover a sum of Rs. 3,150 with interest from 
the respondents herein. The plaintiff, which 
is a chit fund company, had the first defen- 
dant as its member. The first defendant 
joined Chit No. 21-group which is for a total 
sum of Rs. 5,000. This amount is payable 
in 25 instalments at the rate of Rs. 200 per 
month. In the second instalment, the first 
defendant bid ai the auction on 15th March, 
1976, and received the amount. After doing 
so, the first defendant executed a pronote 
for Rs. 4,600 for the future 23 instaltments. 
This:was on 2nd April, 1976. According to 
the petitioner, the first defendant paid 
Rs. 1,400 for instalments Nos. 3 to 9 and 
Rs. 50 for the 10th instalment. Later, he 
defaulted from 13th September, 1976. Hence, 
the plaintiff came forward with the present 
suit demanding the sum of Rs. 3,150 towards 
principal and Rs. 259.35 towards interest. 
Defendants 2 and 3 are the legal representa- 
tives of the guarantor for the first defendant 
who was no other than the wife of the first 
defendant. 


3. The first respondent-first defendent con- 


tended that it is true that he executed a pro- 
missory note for for 4,600 for the future 23 
instalments, that the plaintiff is not entitled 
to claim the entire amount in one lump sum, 
раќ each instalment has a separate cause of 
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action, that the plaintiff ought to have filed 
the suit only for the defaulted subscriptions 
and not for the entire suit amount and that 
the suit is premature, During arguments it 
was contended that the suit is not maintain- 
able since no notice under section 25 of the 
ChitFund Act has been given. According to 
the first defendant, such a noticeis mandatory 
and the failure to issue such a notice will 
result in the dismissal of the suit. 


4. Thetrial Court, holding that the suit 
ought to have been filed for the defaulted 
subscriptions only upto 20th July, 1977 and 
that the suit is not maintainable for want of 
notice under section 25 of the Chit Fund 
Act, dismissed the suit. Aggrieved by the 
judgment and decree of the trial Court, the 
plaintiff filed an appeal A. S. No. 18 of 1978 
before the Additional Subordinate Judge at 
Dindigul. In that appeal, the -plaintiff filed 
I. A. No. 679 of 1978 praying for permission 
to withdraw the appeal with permission to file 
a fresh suit on the same cause of action. In 
support of that application, the petitioner 
has averred that his suit has been dismissed 
for want of notice under section 25 of the 
Chit Fund Act, that the petitioner must be 
permitted to file afresh suit on the same 
cause of action after issuing a notice to the 
first respondent under section 25 of the Chit 
Fund Act and that if such permission is not 
given irreperable loss and hardship wiil be 
caused to the petitioner. The Subordinate 
Judge, Dindigul, who heard this interlocu- 
tory application filed under Order 23, 
rule 1, Civil Procedure Code, following the 
decision reported in Charles Samuel v. 
Board of Trustees!, came to the conclusion 
that this is not a fit case in which the dis- 
creation under “Order 23, rules 1 and 2, 
Civil Procedure Codes." should be exercised. 
Hence he dismissed the application with 
costs. Aggrieved by the order passed by the 
learned Subordinate Judge, the  plain- 
tiff in O. S. No. 229 of 1977 has filed the 
present revision petition. 


5, Mr. Sarvabhauman, the learned counsel 
for the petitioner, took me through the 


[ur m n n лий 





—-— — 


`1. (1978) 2 M.L. J, 243. 
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decision reported in Charles Samuel v. Board 
of Trustees‘, and also the unreported 
decision rendered by§ Varadarajan, J., in 
Sri Mee akshi-sundareswarar Devasthanam, 
Madurai v. irulayee Ammal and 3 others?. 
In the judgment reported in Charles Samuel 
v. Board of Trustees!, of a learned Siaogle 
Judge of our High Court, it has been clearly 
observed that the grant of leave to withdraw 
a suit is always a marter of discretion of the 
Court and each case has to depend on the 
facts arising in that case. No doubt in that 
decision, the learned Judge has not permitted 
the petitioner to withdraw the suit under 
Order 23, rules 1 and2, Civil Procedure 
Code, even though the suit was dismissed for 
want of proper notice. Varadarajan, J., in 
S. A. No. 2325 of 1975, after referring to 
various decisions, finally observed : 


“In the present case the plaintiff's title to . 


the suit properties is not in dispute. It 
was only contended that the defendants 
are in possession of the properties as its 
tenants. In these circumstances it is not 
possible to say that it is not open to the 
plaintiff to terminate the tenancies and 
seek to evict the defendants. The relief 
of possession could not be given to the 
plaintiff in the present action having 
regard to the fact that no notice of termina- 
tion of tenancies has been given. It will 
not be in the interests of justice to dismiss 
the suit once and for all on the technical 
defect of not issuing a notice of termina- 
tion of tenancies. Therefore, Lam of the 
Opinion that this isafit case in which 
leave to withdraw the suit with liberty to 
filea fresh suit after termination of the 
tenancies has to be granted to the peti- 
tioner in the civil miscellaneous peti- 
tion”. 


In the present case, there is no dispute with 
regard to the executing of the promissory 
note. The objection taken is that the suit 
is premature in as much as some of the 





1. (1978) 2 M. L. J. 243. 
2. S, A. No. 2325 ef 1975. 
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instalments have not become due, 
Another objection taken is that the suit is 
defective because notice under section 25 of 
the Chit Fund Act has not been given. 
As observed by Varadarajan, J., it will not 
be in the interests of justice to dismiss the 
suit once and for all on the technical defect 
of not issuing a notice under section 25 of 
the Chit Fund Act and also on the fact that 
the suit is premeature. In my view, no tre- 
judice will be caused to the respondent if 
theleave sought for is granted, since the 
dismissal of the suit was on a formal techni- 
cal defect. Order 23, r ile 1, Civil Procedure 
Code, states :- 


'"(1) At any time after the institution of a 
suit, the plaintiff may as against all or 
any of the defendants abandon his suit or 
abandon a part of his claim : 


* * * ж х Ж 


(3) Where the Court is satisfied... 


(а) thata suit must fail by reason of 
some formal defect, or 


(b) that there are sufficient grounds for 
allowing the plaintiffto institute a fresh 
suit for the subject-matter of the suit or 
part of the claim, it may, on such terms as 
it thinks fit, grant the plaintiff permissioa 
to withdraw from such suit or such part 
of the claim with liberty to institute a 
fresh suit in respect of the subject-matter 
of such suit or such part of the claim". 


The abovesaid Rules clearly vests the Court 
with the power to permit withdrawal of a suit 
with Jiberty to file a fresh suit in respect of 
the very same subject-matter if the suit fails 
by reason of some formal defect. It also 
requires the Court to find out whether there 
are sufficieut grounds for allowing the 
plaintiff to institute a fresh suit for the 
subject-matter or for part of the claim. As 
I have already observed, the suit has been 
dismissed for a formal technical defect of 
want of notice under section 25 of the Chit 
Fund Act. No doubt, the trial Court has 
also held that the claim for all the instal- 
ments payable is premature except for 
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certain instalments. The Subordinate Judge, 
Dindigul, who has disposed of the interlocu- 
tory application has not at all considered the 
provisions of Order 23, rule 1 (3), Civil 
Procedure Code. There is absolutely no 
finding as to whether the suit failed for a 
formal defect or nos. He has also not 
discussed as to whether there аге 
sufficient grounds for allowing the plaintiff 
to institute a fresh suit for the very same 
subject-matter. This failure to discuss has 
vitiated the order of the Court below and as 
such the sub-Court has not exercised the 
jurisdiction vested in it by law. Iam con- 
vinced that the suit has been dismissed for 
a formal defect and for that, the parties 
should not suffer. If the permission for the 
withdrawal with liberty to file a fresh suit 
is not granted, there will бе miscarriage of 
justice, since the first respondent himself 
admits liability under the promissory note 
executed by him. 


6. In these circumstances, the revision peti- 
tion is allowed without costs. The result is 
the petitioner herein is permitted to with- 
draw the suit with liberty to file a tresh suit 
on the same cause of action. 


R. S. — Revision petition allowed. 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 
PRESENT: — У, Ratnam, J, 
M. Venkatachalapathy Petitioner* 
y, 
Saroja alias Thangammal  ... Respondent. 


(A) Hindu Marriage Act (XXV of 1955) as 
amended by Act (LXVIII of 1976), section 13 
(1) (b)—Petition for divorce by husband 
against wife — Direction sought for wife to 
appear in Court and submit herself to 
medical examination — Allegation of her 
having infantile uterus — Petition dismissed. 


(B) Civil Procedure Code (V of 1908), sec- 
tion 151—Cannot be invoked for an order 
for compulsory medical examination. 


When the petitioner had an opportunity to 
let in medical evidence to establish the con- 
dition of his wife—respondent of having an 
infantile uterus as claimed by him but took 
no steps, and had taken the definite stand 
that he was not going to examine any 
doctor, he should be taken to have not 
established that his wife had infantile uterus 
and hence his interlocutory application in 
the lower appellate Court to direct the wife 
to submit to medical examination was 
rightly rejected as frivolous. 


lt is settled law that a person cannot be 
directed to be examined medically against 
her Wish. Since the respondent has opposed 
the application of the petitioner and also 
denied the defects in her, it was clear that 
any medical examination, if ordered, would 
only be against her wish, which cannot be 
done. Though the Courts below had not 
proceeded on this ground, yet the dismissal 
of the application by the learned District 
Judge could be sustained on this ground as 
well. | [Para. 3.] 














*C R. P. No. 2400 of 1980. 27th November, 1980, 


ij VENEATACHALAPATHY v. SAROJA (ајла, J.) 


Cases referred to:— 


Polayarapu Venkateswaralu Minor by guar- 
dian v. Polayarapu Subbayya, (1951) 2 
M. L. J. 561:64 L, W. 1022: A. 1. .. 1952 
Mad. 150; Ramanathan Chettiar v. Chinna 
Lakshmi Achi, 1. L. R. (1956) Mad. 65: 
(1955) 1 M. L. J. 260 : 68 L. W. 156: A ILR. 
1953 Mad. 546; Pulayarthi Sreerama- 
murthi v. Fulayarthi — Lakshmikantam, 
1955 An W.R 13; Krishnamurthi Ayyar 
v. Govindeswami Pillai, (1966) 2 M. L. J. 
383 : 79 L. W. 278 : A. 1. К. 1966 Mad, 443. 


Petition under section 115 of Act V of 1908, 
praying the High Court to revise the order 
of the Court of the Additional District 
Judge, Tiruchirapalli dated 12th August, 
1980 and madein I. A. No. 49 of 1980 in 
C. M. A. No. 70 of 1979. ' 


В. G. Rajan, S. Ethiraj and D, Sekhar, for 
Petitioner. 


K. Raman and R. Sitaraman, for Respondent. 


The Court delivered the following 


JupGMENT:— Тһе husand, who initiated 
proceedings against his wife under section 13 
(1) (2) of the Hindu Marriage Act XXV of 
1955 as amended by Act LXVIII of 1976, is 
the petitioner in this civil revision petition, 
which is directed against the order dismiss- 
ing an application filed by him to direct his 
wife, the respondent herein, to appear in 
Court and submit herself to a medical 
examination. The petitioner, in the course of 
his application, stated that the respondent 
is suffering from a deformity described as 
infantile vterus and it was only on account 
of this condition, she was not able to live a 
normal life with the petitioner and had left 
the petitioner since April, 1973 and living 
separately and therefore, the petitioner is 
entitled to a decree of divorce on the ground 
of desertion. That application was resisted 
by the respondent on several grounds, which 
need not be noticed in detail for purposes of 


i 


M. b, J.~56 
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the present civil revision petition. Suffice 
it to 84у that the Sub-Court, Tiruchirapalli, 
enquired intó this application of the peti- 
tioner and found that the ground of asser- 
tion put forth by the petitioner has not. beea 
established, Consequent to this finding, 
the application filed by the petitioner was 
dismissed. Aggrieved by that, the petitioner 
preferred C. M. A. No. 700 of 1979 before 
the District Court, Triuchirapalli, and that 
appeal is now pending. In І. A. No. 49 of 
1980, the petitioner sought a direction to 
the effect that his wife, the respondent 
herein, should appear in Court, and submit 
herself to a medical examination by a com- 
petent medical expert. In paragraphs 3 and 
7 of the affidavit in support of that applica- 
tion, the petitioner had stated that the res- 
pondent had a physical deformity which 
rendered her nnfit for normal marital life 
and child-bearing and that ia order to 
establish that, it is necessary tbat the res- 
pondent should be examined by competent 
doctors. That application was resisted by 
the respondent herein on the ground that 
there is no physical deformity at allin her 
as claimed by the appellant and that though 
the petition for divorce was pending for more 
than three years, no application for medical 
examination of the respondent had been 
earlier filed by the petitioner. It was aiso 
further pointed out on behalf of the respon- 
dent that none of the doctors had been 
summoned to give evidence on their medical 
examination and that would establish the 
mala fide conduct of the petitioner. The 
respondent further stated that the petitioner 
is romantically inclined and had also married 
another girl and had turned her out as well 


and that the application was only filed with 


a view to prolong the proceedings. The 
learned Ad. itiooal District Judge, Tiruchira- : 
palli, who enquired’ into this application, 
held that the petition filed by the petitioner 
wasafrivolous and unsustainable petition 
as, even according to the petitioner in the 
course of his evidence he had stated that he 
was not going to examine any of the 
doctors to establish the physical deformity 


m 


of the respondent. On this conclusion, the 
application filed by the petiti.ner was dis- 
missed. Itis the correctness of this order 
that is challenged in this revision. 


2. No doubt, the petitioner has come 
forward with a case that the respondent 
suffers from a deformity known as infantile 
uterus which renders her incapable of leading 
a normal married life. The petitioner has 
to establish that the condition of the respon- 
dent was responsible for her having left the 
petitioner since April, 1973. In the course 
of the proceedings before the trial 
Court, the petitioner did not take any steps 
whatever either for examining the doctors or 
even by a:king for a medical examination of 
the respondent. Indeed, as has been pointed 
out by the learned District Judge, the 
definite stand that was taken by the peti- 
tioner was that he was not going to examine 
any of the doctors. Though the learned 
counsel for the petitioner would attempt to 
explain that this statement was made by the 
petitioner in a different context, a perusal of 
the evidence of the petitioner indicates that 
he was not anxious to let in any medical 
evidence with reference to the alleged defor- 
mity of his wife, the respondent herein. In 
that state of affairs, the petitioner should be 
taken to have not established that his wife, 
the respondent herein, is having infantile 
uterus and therefore, he would not be 
entitled to the relief prayed for by him. It 
is only to cover up this lacuna a that the peti- 
tioner has come forward with the present 
application. The Court, below was justified 
in treating this application as a frivolous 
appiication especially when the petitioner 
had an opportunity to let in medical 
evidence to establish the condition of the 
Ebene as claimed by him; but did not 
О 50. 





3. In addition, there is another insurmount- 
able difficulty in the way of the petitioner. 
Section 151 of the Code of Civil Procedure 
cannot be resorted to for the purpose of 
compelling a perso. to under go a medical 
examination. Indeed, the Courts have con- 
sistently declined to permit the medical 
examination ofa party to the proceedings. 
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In Polayarapu | Venkateswaralu minor Бу 
guardian and mother, Haramappa у. Pola- 
yarapu Subbayya!, Raghava Rao, J., had 
occasion to consider whether it is open to 
the Court to direct 2 party to appear before 
Court in order to enable a medical expert to 
take blood sample for testing the same with 
a view to decide the question of legitimacy. 
It was pointed out that there is no provision 
either in the Code of Civil Procedure or in 
the Indian Evidence Act which provides for 
a test of that type and that if a party 15 
unwilling to offer his blood for a test of 
this kind, he cannot be forced to do so. In 
this view, the order of the Court below 
directing the medical examination of the 
blood sample was set aside. In Ramanathan 
Chettiar v. Chinna Lakshmi Асһі?, Raja- 
gopala Ayyangar, J., had,occasion to cot- 
sider whether the Court has. power to compel 
a party to be examined by a doctor against 
her consent. The learned Judge held that 
the Court has no power to compel a medical 
test on a human being without his or 
consent apart fiom a statute which- clothes 
thc Court with such power and section 151 
of tbe Civil Procedure Code has no appli- 
cation to such a case. The learned Judge, 
however, added that it is open to the Court 
to draw any adverse inference against a party 
who refused to examine himself or herself. 
In Pulayarthi Sreeramamurthi v. Pulayarthi 
Lakshmikantam and another’, Umamahes- 
waram, J., considered the question whether 
by an order ot Court a party can be 
compelled to undergo medical examination. 
After considering the relevant cases, the 
learned Judge concluded that in the absence 
of any statutory provision compelling the 
medical examination of a party and restrict- 
ing the enjoyment of personal liberty of 
that person, it is not right to rely upon the 
general or inherent powers of the Court 
und:r section 151, Civil Procedure Code to 
achieve that purpose. In Krishnamurthi 














- 


1. (19502 M. L, J. 561: 641. W.1029 : A. I.R. 
1952 Mad. 150. | 

2. I.L R (1956) Mad 66: (1955) 1 M. L. Js 
260 t 68 L. W. 156: А. I. R. 1955 Mad. 546,- 

3, 1955 An. W. R. 13. 


1} LIQUIDATOAR & CO-OP, SUB-REGISTRAR, P-2076 v, SABUL HAMEBD 


Ayyar v. Govindaswami Pillai and another!, 
Natesan, J, had to consider the questien 
whetber an election Court dealing with an 
election dispute under the Panchayats Act 
can order compulsory medical examination 
of a person who figured as a party to those 
proceedings. The learned Judge observed 
that it is the birth right of a man to claim 
that there shall be no trespass to his person 
unless provided by law and there is no 
warrant in the Code of Ciyil Procedure for 
an order for compulsory medical examina- 
tion of a party against his wish. These 
decisions, therefore, lay down that a person 
in the position of the respondent cannot be 
directed to be examined medically against 
her w sh. Since the respondent has opposed 
{һе application of the petitioner and had 
also denied the defects in ber, it is clear 
that any medical examination. if ordered, 
would only be against her wish, which as 
stated earlier, cannot be done. Though the 
Court below has not proceeded on this 
ground, yet, the dismissal of the application 
by the learned District Judge could be 
sustained on this ground as well. There is 
absolutely nothing illegal or irregular in the 
order of the Court below dismissing the 
application filed by the petitioner That 
order is perfectly correct and justified and 
. deserves to be upheld. This Civil Revision 
Petition fails and is dismissed with costs. 


R.S,  ——— Revision petition dismissed, 
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IN THE HIGH COURT OF JUDI- 


CATURE AT MADRAS. 


PreskNt:— S, Nainar Sundaram, J. 
The Liquidator and Co-operative Sub-Regis- 
trar (Stores) P-2076, Melapalayam Nehru 
Multi-Purpose Co-operative Society 

we Appellant* 


y. 


M. S. Sahul Hameed and others 
.. Respondents. 


Tamil Nadu Co-operative Societies Rules 
(1963), rule 76 (3)—Order passed by statu- 
tory authority — Order not communicated or 
made known to party affected —Computation 
of time for agitation against the order—Time 
runs only from date of knowledge of the said 
order by the said party. 


If а statutory authority passes ап 
order without putting the party to 
be affected on notice of the pronounce- 
ment of the order and keeps it in its file 
witbout either communicating the same to 
the party affected or furnishing a copy of 
the same suo motu it will be highly unfair 
and offending all sense of equity and fair- 
play to interpret any rule of law with regard 
to the limitation of time and hold that time 
for agitation by the party affected must run 
from the date of the order of which the con- 
cerned party had no notice at all. In the 
absence of statutory provisions as found in 


. the Code of Civil Procedure, and in the 


ИН. 


1. (1°66)2 М. L.J. 383:79 L. W. 278: A, I. В. 
1 966 Mad, 443. 





absence of express Rules, governing the pro- 
ceedings of the statutory authorities, any 
computation of time with reference to agita- 
tion against any order passed by any such 
statutory authority must definitely run only 
from the date of the knowledge of the said 
order by the said party either actually or 
constructively. (Paras. 4, 14.] 


*S. A, No, 2004 of 1977. 
17th December, 1980, 
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Cases referred to :— 


Sagarmal Marwari v. Lachmisaran Misir, 
A. '. R. 1923 Patna 129; Swaminathan v. 
Lakshmanan, (1930) 59 M. L. J. 585; LL R. 
53 Mad. 491 : 31 L. W. 487: A.I.R. 1930 
Mad. 490; Abdul Ali v. Mirja Khan, I.L. R. 
(1904) 28 Bom. 8; 4nnamalai v. Cloete, (1883) 
I. L. R. 6 Mad. 189; Seethamma v. Bankara, 
(1889) I. L. R. 12 Mad. 1; Secretary of State 
v Gopisetti Narayanaswami. (1911) I. L. R. 
34 Mad. 151; Mahipatv. Lakshman, (1900) 
I L. R. 24 Bom. 426 ; Chandu v. Mast Ram, 
A. I. К. 1924 Lah. 135 ; Mohammad Zaman 
v. Hans Raj, A. I.R. 1938 Lah. 707; 
Venkataswami v. Ganapathia, (1952) 1 M.L.J. 
765:65L W. 448: A LR. 1933 Mad. 
465; Harish Chandra v. Deputy Land 
Acquisition Officer, (1962) 1 S. C J. 
696: (1962) 2 An. W.R. (S. C.) 10: 
(1962) 2 M.L. J. (S. C) 10 : (1962) 1 
S. C. К. 676: A. К. 1961 S. C. 1500; 
State of Punjab v. Mst. Qaisar Jehan Begun, 
(1964) 1 S C. J. 33: (1964) 1M. L J. (S. C.) 
9 :(1964) | An. W. R. (S.C.) 9 : (1964) 1 
S. C. R971: A І. R. 1963 S. C. 1604; Gian- 
Chand у. Union of India, A. I, R. 1976 
Del. 83. 


Appeal against the decree dated 23rd 
February, 1977 of the Court of the Subordi- 
nate Judge, Tirunelveli in Appeal Suit No. 
278 of 1975, preferred against the decree of 
the Court of the Additional District Munsif, 
Tirunelveli in Original Suit No. 592 of 19(9 


К. Srinivasan and К. Raghunathan, for: 
Appellant. 7 


T Martin, for Respondent. | 
The Court delivered the following 


JUDGMENT: —The 1st defendant in O. S. No. 
592 of 1969 on the file of the Additional Dis- 
trict Munsif, Tirunelveli, is the: appellant in 
this second appeal. The 1st respondent here- 
in is the plaintiff and respondents 2 to 6 are 
the other defendants in this said suit. The 
plaintiff laid the suit to set aside the claim 
order passed by the Deputy Registrar of Co- 
operative Societies, Tirunelveli, in R.C. No. 
18972 of 1967, dated 30th December, 1967 
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and for declaration of his title over the suij 
property. The Ist defendant alone contest- 
ed the suit and the other defendants 
remained ex parte — Apart from the merits, 
the 1st defendant also raised the plea of 
limitation in that, the suit having come to 
be filed on 11th December, 1968, six months 
beyond the date of the order of the Deputy 
Registrar, is barred under Rule 76 (3) of the 
Tamil Nadu Co-operative Societies Rules, 
1963, hereinafter referred to as “the Rules”, 
The first Court went into the questions and 
held against the plaintiff both on merits and 
on the question of limitation. The plaintiff 
appealed and the appeal A. S. No. 278 of 
1975 was heard and disposed of by the II 
Additional Subordinate Judge, Tirunelveli’ 
and the lower Appellate Court found that 
the suit is in time, computing the period of 
six months prescribed under the said Rules 
from the date of obtaining the copy of the 
order of the Deputy Registrar, namely, 23rd 
August, 1968, and also held that the plaintiff 
is a bona fide purchaser for consideration and 
hence the order of the Deputy Registrar is 
liable to be set aside and consequently 
decreed the suit of the plaintiff as prayed for 
with costs. The present Second Appeal is 
directed against the judgment and the decree 
of the lower Appellate Court. 


2. Atthe time of the admission of the 
Second Appeal the only substantial question 
of law mooted out for consideration ran as 
follows.: Р 


“Whether the suit filed оп 11th December, 
1968 to set aside the claim order dated 
30th December, 1967 is barred by limita- 
tion by virtue of rule 76 (3) of the Madras 
Co-operative Societies Act and Rules ?” 


3. The order of the Deputy Registrar dis- 
missing the claim application of the plaintiff 
was passed on 30th December, 1967. Accor- 
ding to the plaintiff, he had no knowledge of 
the same and he came to know about it only 
on 7th June, 1968 when he applied for the 
copy-of the order and the copy of the order 
was furnished to him on 23rd August, 1968, 
and hence the suit filed on 11th December, 
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1968 eannot be held to be barred under Rule 
76 (3) of the Rules, Rule.76 (3) of the Rules 
reads as follows : 


“When a claim or an objection is preferred 
the party against whom an order is made 
may institute a suit within six months 
from the date of the order to establish the 
right which he claims to the property in 
dispute, but, subject to the result of such 
suit, if any, the order shall be conclusive” 


There is no provision either in the Tamil 
Nadu Co-operative Societies Act or the 
Rules framed thereunder enjoining upon the 
authorities thereunder to pronounce the 
order in open Court, similar to the provisions 
under Oider 20, rule 1 of the Code of Civil 
Procedure. It is not stated before me that. 
notice of the pronouncement of the order by 
the Deputy Registrar was given to the 
plaintiff There is no challenge of the stand 
of the plaintiff that he came to know 
of the orderof the Deputy Registrar 
on] on 7th June, 1968 when he 
applied for the copy of the said order. 
Ít is common ground that the copy of the 
said order was actually furnished only on 
23rd August, 1968. The lst defendant is 
not putting forth the grievance that the time 
taken by the plaintiff for obtaining the copy 
of the order of the Daputy Registrar, namely 
the time between 7th June, 1968 and 23rd 
August, 1968, ought not to have been exclud- 
ed from the period of six months stipulated 
under rule 76 (3) of the Rules. If time is 
computed from 23rd August, 1968, the suit 
filed on 11th December, 1968, will be within 
time, Hence, the only question is as to 
whether the tim2 between 30th December, 
1967 and 7th June, 1968 should stand 
excluded from the period of six months 
stipulated under the said Rules. 


4. Apart from authorities ib appeals to the 
judicial sense that where an order is passed 
by a statutory authority of which no notice 
has been given to the p rty affected, for the 
said party to agitate against that order, he 
must come to know of it so as to enable him 
to take the appropriate proceedings to vindi- 
cate his rights. If a statutory authority 
passes an order without putting the party to 


be affected on notice of the pronouncemen? 
of the order and keeps it in the file without 
either communicating the same to the party 
affected or furnishing a copy of the 
same suo motu, it will be highly unfair and 
offending all sense of equity and fairplay to 
interpret any rule of law with regard to the 
limitation of time amd hold that time for 
agitation by the party affected must run 
from the date of the order of which 
the concerned party had no notice at all. In 
the absence of statutory provision аз 
found ip the Code of Civil Procedure 
and in the absence of express rules 
governing the proceedings of the statutory 
authorities, any computation of time witb 
reference to agitation -gainst any order 
passed by any such statutory authority must 
definitely run only from tbe date of the 
kaowledge of the said order by the said 
party either actually or constructively. 


5. Theabove priaciples have found exposi- 
tion ina number of authorities and it will 
be worthwhile гэ refer to them to appreciate 
now the Courts have iaterpreted the rule of 
law which has not expressly enjoined upon 
the authorities concerned either to pronounce 
th: order openly after due notice to the 
parties or to communicate the same to the 
said parties. ` 


6. In Sagarmal Mi'wari v bachmisar an 
Misri!, a Division Buch consisting of Dawson 
Miller, C J , and Mullick, J., considered a 
matter which arose under the Code of Civil 
Procedure and they deprecated the practice 
of not pronouncing judgment in open Court, 
which they characterised as 4 direct breach 
of the practice laid down in Order 20, rule 
1 aod they held that ia all case that Rule 
ought to be complied with. 


7. In Swaminathan v. Lakshmanan?, a Divi- 
sion Bench of this Court consisting of 
Venkatasubba Rao and Madhavan Nair, JJ., 
deat w'th a case arising under the Registra- 
ао Act with reference to laying of 














se A 1 6,1923 Pat 179. 
2. (1930) 59 M. L. J. 585: T. L. R. 53 Ma. 421. 
31L. W. 4837 : A, I. R. 1930 Mad. 490. 
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а suit agaiast the order of the Dist-ict 
Registrar, under section 77 thereof 
whic: lays dowa that the persoa affected 
by the order of the District Registrar, 
may within 30 days after the making 
of the order of refusal, iasti ute a suis 
for a decree directing th: document to 
be registered I find that the separate judg- 
ments of the two learned Judges deal with 
the qiestionina very elucid itive manner. 
The observations of Venkatasubba Rao, J. 
run as follows : 


“I have now referred to the relevant sec- 
tions of the Act and shall proceed to con- 
Sider the points raised. Azart from autho- 
rity, it se» n: to m2 ‘hat there саз be no 
valid order unless it s made after notice to 
the partiss a fected by it. or. it is 
communicated to then in the absence of 
such notice. To take a contrary view 
seems opposed to :eison and principle. 
The learned Advoc.te-Ganeral, for the 
defence contends that we must have regard 


to the express wording of the Act and that’ 


the words ‘miking of the order’ are too 
distinct to admit of any liberal construc- 
tion. The aoswer is : no two construction 
are possible, the meaning | have suggested 
being the only reasonable construction of 
the words. ‚The very word “order” by 
necessary imolicaiion means in law that 
the party affected has had reisoaable 
notics of it. Not asingle case in India 
has been brought to our notice which 
takes a different view. On tac contrary 
every decision on the point seems to recog- 
nise the principle [ have stated. That any 
particular ruling proceeds on the special 
provision of any Act makes. in my ooinion 
no difference Abdul Ali v. Mirj .khan', is 
acase under section 77, Registration Act 
and is directly in point. The same rule has 
been laid down without equiv >cation in 
Annamalai v. — Cloete?, Seethamma у. 
Bankara*, Secretary of state ч. Gopisetti 
Narayanaswami* and  :; Mahipat ~. 
Lashman? The essence of the гше is, that 
the decision should be passed in such 





1. (1904)! L.R 26Bom 8. 

2. ( 8X3) I. L. R, 6 Mad. 182. 
3. (1889)1. L R. 12 Mad. 1. 
4. (1911) LL. В. 34 Mad 151, 
5. (1900) I. L. К. 24 Bom. 426, 
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circu nstinces that the parties should have 
reasonable notice of it. If when a peti- 
tionis pr<Sented ог а сазе is heard, the 
order is thea aad there made in the 
presence of the parties, no further question 
arises; if the makiag of the order is post- 
poned, parties should be given notice of 
the adjourned dite, so that they may Бе 
present and hear the decision whea passed. 
If, in these tw» cases, the party owing to 
his own fault, does not become aware of 
the order, it nevertheless takes effect aj 
ouce. If an order is made without 
previous notice, it does not become 
operative until itis communicat d. These 
in my opiaion are rules which are in 
conformity with justice and common- 
sense". 


The observation of Madhavan Nair, J., runs 


as follows : 


“It is argued oa one side that the expres- 
sion ‘making the order of refusal’ in sec- 
tion 7/, Registration Act, meaas only 
recording the order of rerusal in writing 
and that the time should be calculated 
from the date of the ‘order of refusal’ in 
which case the plaintiff's suit will b: out 
of time; while on the other side it is con- 
tended that the expression means not 
merely the recording of the order in writ- 
ing by the Registrar but communicating it 
tothe party concerned and that in this 
case time should be calculated from the 
date when the order wag communicated to 
the plaintiff in which case his suit will be 
in time. The answer to the question must 
depend on the special circumstances of 
each case. Ifthe order of refusal is pro- 
nounced in the presence of the parties 
immediately after inquiry by the Registrar, 
so that the person coscerned kaows that 
his request has been tefused, then there 
can be no doubt that time should be 
calculated from the date of the order but 
if che order was not so pronounced ‘and 
: the person concerned does not know that 
his request has been refused, then it would 
not be just to hold that time sh uld be 
calculated from the date of the order 
How is an aggrieved party to take any 
action unless he knows that an adverse 
order has been passed by the Registrar? 
If the construction contended for by the 
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appellantis accepted, then it is clear that 
in cases of tois kind the party aggrieved 
may be altogether deprived of tbe privilege 
of taking proceedings under section 73 (1) 
and section 77 of the Act. It is not con- 
tended that the Sub-Registrar and the 
Registrar pronounced their orders in the 
presence of the parties after the inquiry 
Was over, Or that these officers fixed. any 
day for pronouncing their orders or gave 
попсе finding any daie for pronouncing 
them. Inthese circumstances it seems to 
me that in this case time should be 
caiculated only from the date when the 
Order was communica:ed to the partiés. 
An order to be valid under section 77 of 
the Act should be passed inthe presence 
of the parties; or after notice to them; 
if no notice has been given, then it should 
be communicated to them; in other words 
the order to be a valid one must be 
brought to the knowledge of the party 
against whom it has been passed. It is 
conceded that there is no provision in .he 
Act for Communicating the orders of the 
Registrar and Sub-Registrar to the parties 
concerned. It seems to me therefore that 
the intention of the Act is that the officers 
should promounce their orders ia the 
presence of the parties after the inquiry 
15 Over ог shouid do so, after giving the 
parties notice’’. | 


8. In Chandu v. Mast Ram!, &he judgment 
was not Communicated till a particular date 
and it was held that the period of limitation 
for the appeal must be reckoned from the 
date of communication. 


9. In Mohammad Zaman v. Hans Raj?, the 
Trial Court delivered judgment without 
having previously fixed a date for the same; 
the defendant was absent and che judgment 
Was intimated to his counsel on some later 
day and limitation for appeal was heid to 
_ run from the day оп whica the counsel for 
the defendant was informed of the judgment. 








1, A. I.R. 1934 Lab. 135. 
2. A, I. R, 1938 Lah. 707. 


10. In Venkataswami v. Ganapathia!, Rama- 
swamy, J., was dealing with a case arising 
under the provisions of section 75 (4) of the 
Proviacial Insolvency Act, 1920. Following 
the observations of the Division Bench in 
Swaminathan v. Lakshmana4?, the learned 
Judge held that a person can become aggriev- 
ed only when the act by reason of 
which the grievance arises comes to his 
knowledge; the better aad more common- 
sense view seems to be that in the case of 
parties to the proceeding the 30 days would 
be from the date of the order because they 
wouid have known of its pronouncement 
and in the case of third parties the starting 
point would be the date of Gazette notifi- 
cation which would fix him with knowledge 
of the order passed bv the Court. 


11. In Harish Chandra v. Deputy Land 
Acquisition Officer’, the expression “the date 
of tne Collector's award” occurring in section 
18(2), Proviso (b) of the Land Acquisition 
Act, 1824, came up for interpretation and the 


Supreme Court held that the dats means 


date of award cither communicated to or 1s 
kaown by the party whether actually or 
constructively. 


12. Iu State of Punjab v. Mst. Qaisar Jehan 
Begum*, the Supreme Court was concerned 
with the provisions of section 18, Proviso 
(6) of the Land Acquisition Act, 1894 and 
the expression ‘six months from the date of 
the Collector's award" came up for consi- 
deration and they referred to the 1atio of the 
decision in Harish Chandra v. Deputy Land 
Acquisition Officer’, that the party affected 
by the award must know it actually or coa- 
siructively and the period of six months 
will run from the date of that knowledge. 
it has been further held as follows : 


poa 


1. (1952)1 M. L. J. 765: 65 L. W. 448: A. I. К. 








. 1953 Mad. 465. 


2. {1930)59 M. L. J. 585: A.I. К, 1930 Mad. 
490. 

3. (1962) 1 S.C.J. 696: (1962) 2 An. W.R. 
(S. C.) 10 : (1962) > M. L.J. (S. C.) 10 :(1962) 1 
S. C, R. 676 : A. I. R. 1761 S. C. 1500 

4. (1964) 1 S. C, 3. 33 : (1964) 1 M.L.J. (S C.) 
9:(1964) 1 An. W.R. (S. С.) 9: (1964): S. C. К. 


971 : A. I, R, 1963 S. С, 1604, 
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“Now, knowledge of the award does not 
mean a mere knowledge of the fact that 
an.award has been made 
must relate to the essential contents of the 
award, These contents may be known either 
actually or conStructively. If the award 
is communicated to a party under section 
12 (2) of the Act, the party must be obvi- 
ously fixed with knowledge of the contents 
of the award whether he reads it or not. 
Similarly when a party is present in Court 
either personally or through his represen- 
tative when the award is made by the 
Collector, it must be presumed that he 
knows the contents of the award Having 
regard to the scheme of the Act we think 
that knowledge of the award must mean 
knowledge of the essential contents of the 
award”, - 


13. А similar view has been taken by the 
Delbi High Court in Gian Chand v. Union of 
India‘, following the dictum of the'Supreme 
Court in Harish Chandra v. Deputy Land 
Acquisition Officer?, 


14. The above authorities amply support 
the view which I have expressed earlier that 
where the provisions in a statute governing 
the pronouncement or passing of orders by 
the authorities constituted thereunder are 
silent as to the manner in which they sbould 
be pronounced or passed, in the absence of 
such pronouncements or passing of orders in 
ithe presence of parties or their authorised 
Tepresentatives the time stipulated under the 
relevant provisions for agitating over such 
orders can be computed only from the date 
of the communication of the order or know- 
ledge of the order either actually or constru- 
ctively. Viewed, in this angle, no exception 
could be taken ќо the view taken by the 
lower Appellate Court that the suit filed by 
the plaintiff is within time. 





In the said circumstances, there is no warrant 
for interference and the Second Appeal fails 











1. A. I. R. 1976 Del 83. 

2 (19.2) 1 S.C J 696 : (1962) 2Ап. W.R 
(S. C.) 10: (1962) 2 M. L. J. (S. C.) 10 : (1962) 1 
S. C Е. 676 : А. I. К. 1961 S. С, 1500. 
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and the same is dismissed, But, there will 
be no order as to costs, 


S. J. — —- Appeal dismissed. 


IN THE HIGH COURT OF JUDI 
CATURE AT MADRAS. 


PRESENT :— M. M. Ismail, CJ. and 
M, A. Sathar Sayeed, J. 

C. В, Ramaswami ... Appellant* 
Р. 

Messrs. Needle Industries (Т) Ltd. and 
another ee Respondents, 


Tamil Nadu Shops and Establishmenis Act 
(XXXVI of 1947), section 41 — Resignation 
of employee -— Resignation accepted — 
Subsequent allegation by employee that resig- 
nation was obtained by management by 
coercion and threat —Appeal by employee 
before Appellate Authority— Appeal not 
maintainable. | 


One ‘R’ was employed in ‘N & Co. ‘R’ sub- 
mitted his resignation on I2th January 1979 
and this was accepted on the same date. The 
accounts of A wire settled. Subsequently on 
20th January, 1979 *R' wroteto‘N & Co’, 
that the letter of resignation dated 12th 
January, 1779 was obtained from him by 
coercion and threat. Then he filed an appeal 
to the Appellate Authority under section 41 
(2) of the Tamil Nadu Shops and Establish- 
ments Act, 1947. At that stage ‘N & Co’, 
filed a writ petition for a writ of prohibition 
against the Appellate Authority fiom enter- 
taining the appeal of ‘R’. This petition was 
allowed and А filed a writ appeal. The 
question for consideration was whether the 
expression ‘employer shall dispense with the 
services of a person employed’ will take in 
the case of an employer relieving anemployee 
ou the basis of a letter of resignation sub- 











* W.A. No. 738 of 1980. 17th December, 1980. 
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mitted by him, if he subsequently contends . 
that the letter of resignation was obtained . 
from him under coercion or threat. 


Held: Having regard to the language of sub" 
sections (1) and (2) of section 41 of the 
Tamil Nadu Shops and Establishments Act 
the said section cannot comprehend such а 
case. (Para. 4.4 


The Appellate Authority is a creature of the 
statute and any power which he can exercise 
has to be tracedto the statutory provisions 
which had created him and conferred powers 
on bim, Having regard to the language of 
section 41 (1) and (2) there must be first-an . 
action on the part of the employer dispen- 
sing with the services of an employee and if 
. that action is absent, there is. no question of 
a person like the appellant filing ап appeal 
ander section 41 (2). ` 


The foundation for invoking the jurisdiction 
under section 41 (2) is the fact that the first 
respondent should have dispensed with the 
services of the appellant. When the appellant 
sent his resignation letter he requested the 
first respondent to relieve him on that date 
itself and the first respondent accepted thé 
resignation letter and relieved him from his 
duties. Certainly that will not constitute the 
employer dispensing with the services of the 
employee, the appellant, [Para. 3.] 


' Cases referred to — 


Lakshmi Vil. Bank Ltd. v..Pattabhi Chettiar» 
(1980) 2 Lab. ~. J. 211; M/s. Southern Road- 
ways Ltd. у. Н ‘manabhan, (1922) Lab, I. C. 
234:5! F.J. К. 90. 


Appeal under Clause 15 of the Letters Patent 
against the order of Mohan, J, in W. P. No. 
5141 of 1980 dated 28th October, 1980. 


M/s. Row and: Reddy, for Appellant. 


\ 
The Judgment of the Court was delivered by 


Ismail, CJ.—This is an appeal against the 
order of Mohan, J. dated 28th October, 1980 
allowing W. P. No. 5141 of 1980, filed by the 


M. L. J.—57 
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first respondent herein. For the purpose of 
understanding the prayer in the writ peti- 
tion, itis necessary to refer to only a few 
facts. Admittedly, the appellant herein was 
the employee of the first respondent. On 
12th . January, 1979, he wrote a letter 
addressed to the Secretary of the first res- 
pendent as follows— 


“I shall be thankful if you will kindly 
relieve me from services from 12th 
January, 1979. This may be treated as 8 
formal letter of resignation from me.”’ 


On 12th January, 1979, itself the first respo a 
dent wrote the following letter addressed to 
the appellant— 


“We are in receipt of your letter of 
today’s date tendering your resignation 
from the services of our company. Your 
resignation has been accepted and іп view 
of your special request we are pleased to 
enclose herewith cash of Rs. 2,960 repre- 
senting two months’ salary for notice 
period." 


Thereafter, the accounts of the appellant 
were settled. However, on 20th January, 
1979, the appellant wrote to the first respon- 
dent herein stating that the letter of resigna- 
tion, dated 12th January, 1979, was obtained 
from him by coercion and threat. Then the 
appellant purported to file an appeal before 
the second respondent herein under section 4 
(2) of the Tamil Nadu Shops and Establish- 
ments Act, 1947. At that stage, the first 
respondent herein filed the present writ 
petition praying for the issue of a writ of 
prohibition prohibiting the second respondent 
from proceeding further with the hearing of 
the appeal or incidental matter filed by the 
appellant herein under section 41 of the 
Tamil Nadu Shops and Establishments Act, 
1947. The case of the first respondent was 
that on the facts of this case, the second 
respondent had no: jurisdiction to entertain 
the appeal purported to have been filed by 
the appellant herein and deal with the same. 
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Mohan, J., allewed the writ petition holdiug 
that the second respondent had no jurladi- 
Поп to entertain the appeal purported to 
have been preferred by the appellant herein 
aud deal with the same. It is against this 
order of Mohan, J., the present writ appeal 
has beun preferred. 


2. Section 4l of the Tamil Nadu Shops 
and Establishments Act, 1947 reads as 
follows : — 


“Notice of dismissal .—(1) No employer 
shall dispense with the services of a person 
employed continuously for a period of not 
less than six months, except fora reason- 
able cause and without giving such person 
atleast one month's notice or wages in 
lieu of such notice provided, however. 
that such persons are dispensed with on a 
charge of misconduct supported by satis- 
factory evidence recorded at an enquiry 
held for the purpose : 


(2) The person employed shall have a 

right of appeal to such authority and with- 

in such fime as may be prescribed either 

on the ground that there was no reasonable 

cause for dispensing with his services or 

on the ground that he had not been guilty 
. of misconduct as held of the employer. 


(3) The decision of the appellate 

authority shall be final and binding on 

both the employer and the person 
- employed.’’ | 


Thus, merely from a reading of the section 
it is clear that sub-section (1) contemplates 
an employer dispensing with the services of 
a person employed, and sub-section (2) 
contemplates the said person employed after 
such dispensing with his services preferring 
an appeal before the second respondent here- 
in on the ground that there was no reason- 
able cause for dispensing with his services on 
the ground that he had not been guilty of 
misconduct as held by the employer. Conse- 
quently, before section 41 (1) can be invoked 
the employer must have dispensed with: the 
services of the person employed and sub- 
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section (2) merely follows sub-section (1) 
and consequently, any appeal that may be 
preferred under sub-section (2) must be 
basod upon the employer dispensing with the 
services of the person employed, and there, 
beig no reasonable cause for such action or 
the employee not being guilty of misconduct 
as held by the employer. In the present case 
as we have pointed out already, the appellant 
herein was relieved from his post ín the 


service of the first respondent not on the: 


basis of any initiative taken by the first rese 
pondent to dispense with the services of the 
appellant, but at the request of the appellant 
himself who tendered his resignation on 12th 
January, 1980. The contention is that even 
though the resignation letter was admittedly 
submitted by the appellant herein and pur- 
suant to that letter he was relieved from the 
services on that date itself, still, in view of 
the stand taken by the appellant herein that 
the letier was obtained from him by coercion 
and threat, it will amount to the employer 
dispensing with the services of the appellant 
and consequently, the Appellate Authority, 
namely, the second respondent has jurisdic- 
tion to go into that question in the 
appeal preferred by the appellant 
herein. Weare unable to accept ths 
contention. The second respondent is a 
creature of the statute and any power which 
he can exercise has to be traced to the 
statutory provisions which had created him 
and conferred powers on him. We have 
already indicated that having regard to the 
language of sections 41 (1) and 41 (2) there 
must be first an action on the part of the 
employer dispensing with the services of an 
employee and if that actionis absent, there 
is no question of a person like the appellant 
filing an appeal under section 41 (2) of the 
Tamil Nadu Shops and Establishments Act, 
1947, in fact, the foundation for invoking 
the jurisdiction of the second respondent 
under section 41 (2) is the fact that the first 
respondent has dispensed with the services 
of the appellant. When the appellant sent 
his resignation lettcr, he requested the first 
respondent to relieve him on that date itself 
and the first respondent accepted the resigna- 
tion letter and relieved him from his duties. 
Certainly, that will not constitute the 
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employer, normally the first respondent 
herein, dispensing with the services of the 
employee, namely, the appellant herein. 


3. However, strong reliance was placed 
before the learned Judge as well as before us 
өв a decision of one of us reported in the 
Lakshmi Vilas Bank Ltd. v. Pattabhi Chettiar’. 
In that case, the question that arose for con- 
sideration was when an employee had been 
retired from service on the basis that he had 
attained the age of superannuation, whethér 
the Appellate Authority under section 41 (2) 
: of the Tamil Nadu Shops and Establishments 
Act, 1947, had jurisdiction to entertain any 
appeal by the retired employee. In that 
context, after referring to the statutory pro- 
vision and the obligation imposed upon the 
employer to dispense with the services of an 
employee only for a reasonable cause after 
holding an enquiry into the misconduct of 
а person employed, the judgment pointed 
ut : 

“að may happen in a particular case, the 
retirement was used by the employer as a 
cloak for [dispensing with the services of 
an employee where the motive for dispens- 

Ang with the services was something 
different. - In that event, a different posi- 
tion may possibly result because no person 
will be allowed to evade the obligation 
imposed on him by law by having recourse 
to a cloak or guise under which hecan take 
refuge in order to escape from such an 
obligation.” 


. We are of the opinion that the above obser- 
vation has no bearing on the point that arises 
for consideration in this particular case, 
Even in that case the initiative came from 
the employer by retiring the employee and 
if was not concerned with the present case 
of resignation by the employee himself, In 
such a context, we.are of the opionion that 
the said decision isnot of any assistance 
whatever to the appellant herein. 


Another decision, on which reliance 
was placed before the learned Judge as well 
M ——— M. 


1. (1980)2 L. L. J, 211. 
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as before us, is M/s. Southern Roadways Ltd. 
v. Padmanabhan’. That case was concerned 
with the jurisdiction of the Government to 
refer a dispute to the Labour Court under 
section 2-A of the Industrial Disputes Act, 
1947. The said section reads as follows: -= 


‘2-A. Where any employer discharges, 
dismisses, retrenches, or otherwise termi- 
nates the services of an individual work- 
man any, dispute or difference between that 
workman and his employer connected with, 
or arising out of such discharge, dismissal, 
retrenchment or termination shall be 
deemed to be an industrial dispute not- 
withstanding that no other workman nor 
any union of workmen isa party to the 
dispute”. 


The question that came to be considered by 
the Karnataka High Court in that case was 
whether the expression ‘otherwise termi- 
nates the services of an individual workman’ 
ocurring in section 2-A will take in a case 
where an employee contends that his resigna- 
tion was obtained by force. The Karnataka 
High Court held that the expression *other- 
wise terminates the services of an individual 
workman' was wide enough to take in such 
a case. The learned Judge, Mohan, J., 
expressed his disagreement with that view, 
but at the same time pointed out— 


‘‘Nonetheless, it is not for me to examine 
whether some other interpretation on the 
language of section 2-A of the Industrial 
,Disputes Act is permissible, because no 
such language occurs in section 41 of the 
present Act (Tamil Nadu Shops and 
Establishments Act, 1947)— 


We are of the opinion that section 2-A of 
the Industrial Disputes Act, having regard 
to the language in which it was couched and 
the context in which it was enacted, 
cannot be of any assistance whatever to 




















1, (1979) Lab. I. C 234: 53 F. J. К. “90. 
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the appellant in the present case. Here, we 
are considering only one question, namely, 
whether the expression ‘employer shall dis- 
pense with the services of a person employed" 
will take in the case of an employer relieving 
an employee on the: basis of the letter of 
resignation submitted by him, if he sub- 
sequently contends that the letter of resigna- 
tion was obtained from him under coercion 
lor threat. We are of the opinion that having 
regard to the language of sub section (1) and 
(2) of section 41, the,said section cannot 
comprehend such a case. i 


5. Lastly, the learned Judge has pointed 


, out— 


“There is some force in the contention of 
Mr. Govind Swaminathan, that if jurisdic- 
tion were to be denied to the appellate 
authority in this cast, frequent resort to 
this questionable method will be had by 
the employers and thereby deprive the 
employee of the benefit of the social wel- 
are legislative measures. But itis a matter 
in which the Legislature must bestow its 
urgent atteation and itis worthwhile to 
remember that Courts are to interpret law 
on the plain language of the statute not 
to legislate”. 


Though we agree with this observation of the 
learned Judge, we may also point out that 
the moment it is held that section 41 (2) of 
the Shops and Establishments Act, 1947, 
does not apply to a particular case, the 
employee is not without any remedy and the 
remedy inacivil Court is always open to 
him. Under these circumstances, the appeal 
fails and is dismissed. 


. S. Ј. 
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IN THE HIGH.COURT OF JUDICA- 
TURE.AT MADRAS. 


PRESENT :—V. Sethuraman, 7. 


State Trading Corporation of India 
(Agricult ral, Production Diva.), New 
Delhi within the jurisdiction of the 
District Court, New Delhi and branch . 
Road, ‘Madras-6 


Appellant* 


t 


M/s. S.S. Mohte and Company registered 
firm of partnership by managing part- 
ner SriSuraj Chand Motin and another 

Respondents. 


Civil Procedure Gode (V of 1908), section 
20—Suit for return of deposit or earnest money 
—Goods stored at Bombay— Tenders invited 
by main office at Delhi— Tender submitted 
from Madras—Tender accepted in Delhi—Cause 
of action arises in Delhi and notin Madras. 


The State Trading Corporation of India, 
New Delhi (S.T.C.) invited tenders for the 
sale of nutmegs with shell and without shell, 
maco and betelnuts. The plaintiff. from 
Madras submitted its tender along with a , 
demand draft for 10% of the value of the 
goods as deposit. The plaintiff's tender was 
accepted in respect of nutmegs without shell 
which were stored at Bombay. The S.T.C. 
returned the balance of deposit after retain- 
ing Rs. 26,409.65 in respect of the accepted 
quantity of tender. The S.T.C. demanded 
sales tax as a condition precedent for 
giving delivery of the goods. The plaintiff 
protested and made payment exclusive of 
sales-tax. This was not accepted. The 
plaintiff thereafter tendered payment in- 
clusive of sales tax which was not accepted 
as out of time. Apart from rejecting the 
payment, the S.T.C. refused to refund the 
deposit stating that the amount had been 
forfeited. The plaintiff filed a suit in the 
City Civil Court at Madras for the return 
of the deposit. It was contended by the 
S.T.C. that the City Civil Court had no juris- 
diction. However the trial Court took the 
view that the invitation to tender was itself 
an offer and this was accepted in ' Madras 
and therefore part of the cause of action 





* Appeal] Nos. 159 and 507 of 1976 ^ 
23rd June, 1980, 
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arose at Madras. The trial Court further 
held that the plaintiff committed breach of 
.trust and that the S.T.C. was entitled to a 
reasonable compensation.  .Thus after 
adjusting Rs. 12,000, the plaintiff was granted 
a decree for Rs. 16,408.65. ^ Against this 
-both the plaintiff. and S. T.C. filed appeals. 
The S.T.G. contended that the ,City Civil 
Court had no jurisdiction. 


Held : the contract was made in New Delhi 
and the delivery had to be made in Bombay 
where the goods were located. Therefore, 
there was no question of any contract having 


been entered in Madras or any course of - 


action having arisen here. The conclusion 
of the learned Judge on this point was 
clearly erroneous. | | 

| [2 ата. 9.1 


"The cause of action in the present case was 
the non-payment.of the amount paid as 
advance or earnest. The amount was paid 
in New Delhi where it was received and the 
cause of action forits return had necessarily 
to be at that place. 


[Para. 7.] 
The legal, position is well-established that 
the existence of a subordinate office cannot 
give rise to jurisdiction unless the cause of 
action at least in part arose at that place, 
[Para, 8.] 


The result is that the City Civil Court 
would not have jurisdiction to entertain 
the suit. | 


[Para. 10.] 


Cases referred to :— | 


Manilal v. Venkatachalapathi, (1921) L.L:R. 
44 Mad. 95; Baroda Oil Orchers Traders v. 
Parshottam, (1954) 56 Bom. LR. 575; 
Venkatesa Bat v. Kamalapat Motilal, A.I.R. 
1957 Mad. 201; Bharat Insurance Company v. 


Wasudeo Ramachandra, A.I.R. 1956 Nag. 
203; Hindustan Co-operative Insurance 
Company Limited v. Nathu, (1941) Nag L.J. 
37; Kamala Chopa | v. Life Insurance 


Corporation of India, A.I.R. 1975 Delhi 115; 
Nedungadi Bank v. Gentral Bank of India, 
A.I.R. 1961 Ker. 50; Raman Chettiar v. 
Gopalachari, (1911) I.L.R. 34 Mad. 238; 
` Galley and Company v. Appalasami Naidu, (1946) 
l| M.L.]. 11; ALR, 1946 Mad. 300, 
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Appeal against the decree-of the City Су 
Court, Madras, in O.S. No. 4534-o0f 1972 etc. 


G. Narayanan and. K. P. Prakash,for Appellant. 


N. С. Raghavachari for N. 85. aradachari, 
G. R. Pattabiraman and T. V. Ramanujam, for 
Respondents. | 


The Court delivered the following 


| These two appeals arise out 
of the judgment of the learned Fourth 
Assistant Judge, City Civil Court, Madras, 
in O.S. No. 4534 of 1972. The plaintif 
submitted its tender in response to an ad- 
vertisement issued by the first defendant, 
for purchase of four items of Nutmegs with 
shell, Nutmegs without shell, Maco, and 
The total amount for which the 
plaintif tendered came to Rs. 4,44,967. 
The plaintiff sent a demand draft for 
Rs. 44,487 being ten per cent of the value 
of the goods agreed to be purchased by him. 


. The first defendant accepted the plaintiff's 


offer in relation to the second item, namely 
Nutmegs without shell, which was stored 
at Bombay.: Out of this amount Rs. 26,409.65 
due as and by way of deposit relating to the 
accepted quantity of the tender was rë- 
tained and the balance was refunded. As a 
condition precedent for taking delivery of 
the goods, sales-tax was demanded by the 
first defendant and the plaintiff protested 
that it was contrary to the terms of the 
tender. Therefore, hy a telegram, the plain- 
tiff informed the first defendant that it was 
tendering the balance amount of price under 


' protest on the ground that 40per cent. of the 


goods were deteriorated and became unfit 
for human consumption. The plaintiff s 

artner delivéred a bank draft for a Sum of 
‘Rs. 2,20,409.50 exclusive of sales-tax, under 
protest, and requested for delivery orders. 
This draft was returned to the plaintiff by 
the first defendant stating that the amount 
Offered under protest could not be accepted. 
Thereafter, the plaintiff tendered a sum Of 
Rs. 2,23,449.10 by bank draft which was. 
inclusive of sales-tax and requested for deli. 
very orders. This Bank draft was also 
returned on 26th September, 1969, as the 
amount had not been tendered in time, and 
the quantity was not, therefore, delivered. 
Apart from rejecting the bank draft on the 
ground that it had not been tendered within 
time, the first. defendant refused to refund 
the balance- of Rs. 26,498,65 stating that the 
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‘amount had been forfeited on account- of 
" failure of the plaintiff to lift the stock. The 
plaintiff came forward with the present suit 
‘Stating that the first défendant could not 
. forfeit the deposit and that , amount was 
liable to be returned. In. the suit, the 
plaintiff impleaded not only the first de- 
fendant, the State Trading Corporation of 
India, but also the Union of India. In the 
p written statement of the first defendant it 
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granted was, therefore, a nullity. 
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was entitled to the compensation. of 
Rs. 10,000. -The plaintiff ‘has filed App. 
No. 506 of 1976 contesting the decree heing 
granted only to the extent of the sum of 
Rs. 10.000.- ' sus 

3. The learned counsel for the Appellant 
(defendant) in A.S.No.159 of 1976, submitted 
that the City Civil Court had no jurisdiction 
to entertain the suit dnd that the decree 
It was 


,was.contended that no part . of. the cause 
„оғ action arose at Madras, as the goods were 
-stored at. Bombay and they had to be 
“taken delivery at Bombay. It was also con- 

tended that the tender was accepted. only 
at Delhi. It was also contended by the first - 

, defendant that а sum of Rs. 26,499.65- was 
. properly forfeited in accordance with the 
terms of the tender, which was accepted by 
„the first defendant. The trial Court framed 

the following issues: eon 


P Pi Whether the plaintiff is entitled for 
:.- ће recovery of the balance amount 
;.cpaid by way of earnest money? | 


also contended that the, first. defendant 
was entitled to forfeit the entire amount that 
was paid as earnest money in accordance 
with the terms of theinvitation for the tender. 
4. Section 20, Civil Procedure Code, 
in so far as it is material runs as follows:: 


"Subject to the limitations set out, every 
Suit shall be instituted in a Court within 
the local limits of whose jurisdiction— 


(a) the defendant, or each of the defen- 
dants where there.are more than one, at 
the time of the commencement of tlie 
‚ Suit actually and voluntarily resides or 
carries on business or personally works 
for gain provided that in “such case 
either the leave of the Court is given or 
the defendants who do not reside, or carry 
on business or personally work for gain, 
às aforesaid, acquiesce in such insti- 
tution; or | S "E 
(c) the cause of action, wholly or in part, 


ve 2. Whether the plaintiff. has. committed 
“| breach of contract as. contended by the 
-" defendant? | б 


‘it, 3. Whether this Court has no 


jurisdic- 
"tion to entertain the suit? . Pu 


4 


. „Ж. To what relief? 


Pá : | . arises.’ 
US. «The trial Court took up for considera- Explanation: I, omitted by Act GIV 
"tion issue No. 3 relating. to jurisdiction. . of 1976. . ' os 


Explanation 2-A.—A Corporation shall be 
‘deemed to carry on business at its sole 
or principal office in India or in respect 
ofany cause of acticn arisingat any place 
where it has also a subordinate office, at 
„Such place. | : | 
In the present case it is not.in dispute that 
the-State Frading Corporation has its regis- 
егей. office in New Delhi. It has only a 
branch or subordinate: office in Madras. 
It is not in dispute that the Branch office 
did not have anything to do with the transac- 
tions under consideration. On those facts 
the matter has to be considered either in the 
light of clause (c) of section 20 or the Ex- 
planation. E | . 
5. It may first be considered as to whether 
the ' cause” of - action- іп. part arose 
within -the jurisdiction _of ‘the «City 
Civil Court, ^ -Thè tender“ in this сак 


' It took the view -that the invitation for a 

"tender is in itself an offer and that the plaintiff 
-:has accepted the offer to purchase the goods 
* in: Madras as shown Љу Exhibit- B-2 and, 
“that therefore, part of the caùse of action 

arose -at Madras.. The issue relating? to 

"jurisdiction -was accordingly -answered in 

"faveur- of the plaintiff. The trial.» Court 

‘further held thatthe plaintiff-had committed 

-breach of trust in not lifting the goods within 

“the time stipulated, that the-defence regard- 

"ing payment of sales tax. was not accepted 

- and that the first defendant was entitled. to 

‘reasonable compensation fixed at Кз. 10,000 

“and after adjusting the sum:of Rs. 12,000, 

“the plaintiff was: granted: а. decree -for 

—Rs. 16,408.65. The: first defendant has 

“Bled A.S. No. 159.of 1976 contending that 

-the:total amount of Rs. 27,498.65 could have 

"been forfeited and that the Court below was 
wrong: in-holding. that thé: first -defendànt 


t} - 


was invited by advertisement, in the 
newspapers. These tenders were réquired to 


be submitted to the first defendant's office : 


at New Delhi and the first defendant acce- 
pted the tender ónly in New Delhi. The 
goods were stored in Bombay, and they 
were liable to be delivered only in Bombay. 
Thus, no part of the cause of action arose 
within the jurisdiction of the City Civil 
Gourt. The City Civil Court has taken the 
view that the invitation or tender is an 
offer, and that the submission of the tender 
was an acceptance of the offer in Madras. It 
was, therefore held in effect that the. соп- 
tract was entered into in Madras and that 
therefore, the City Civil Court had juris- 
diction to entertain the suit. . 


6. A somewhat similar question came.up 
for consideration by this Qourt in Manilal 
v. Verkatachalapathi'. In that’ case, 
Venkatachalapathi, was carrying Оп busi- 
ness in Madura and Manilal in Bombay. 
On 7th September, 1940, Venkatachala- 
pitlii wrote to Manilal offering to purchase 
certain goods and the offer was accepted at 
Bombay. The quéstion for consideration by 
this Court was whether the Court in Madura 
had jurisdiction to entertain the suit filed by 
Venkatachalapathi against Manilal, the 
Bombay party. -It was held :— 


“А contract is made at the place where 

the offer is accepted. In accordance, with 

English authorities this Court has held 

that an offer when accepted by post is 
. accepted at the place where the letter ‘of 
acceptance is posted and therefore, the 
cause of action arises there" *. 


A large number of decisions of Benches of 
this Gourt has been cited in support of the 
above proposition. `А contrary view had 
been taken by two learned Judges sitting 
singly and those decisions were Overruled as 
wrong. This decision was followed by a 
Bench of the Bombay High Court consisting 
of Gajendragadkar, J., as he then was and 


Vyas, J. in Baroda Oil Orchers Trades 
V. Parshottam?. In the case before 
the Bombay High Court the plaintiff 








1. (1921) I.L.R. 44 Маа; 95. 
2. (1954) 56 Bom. L.R. 575. ` 
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sent а telegram from Baroda offering. 
te purchase certain goods from defen- 
dants who were in Kanpur. The defen- 
dants accepted the offer ‘by telegram, des- 
patched from Kanpur. The plaintiff filed 
the suit in the Baroda Court against the de- 
fendant for damages for breach of the con- 
tract. Onthe uestion whether the Baroda 
Court had jurisdiction, it'was held that no’ 

art of the cause of action had arisen in 
Baroda as the offer was made at Kanpur and 
the aeceptance was made at Kanpur and that 
the whole of the contract was made at 
Kanpur, and that, therefore, the Baroda 
Court had no jurisdiction to try the suit. 
The learned Judges pointed out at page 
580 that— 


“When a civil Court deals with the ques- 
tion as to where the contract is mado, it 
must decide that question in the light of 
: the provisions relating to the making 
of contract and therefore, the decision 
of the question as to whether the trial 
"Court had jurisdiction must necessarily 
imply the decision of the question as 
to where the contract was made in the 
` light of the provisions of section 4 of the 
Indian Contract Act”. 


It was further pointed out that under section 
4, the proposal which was made became com- 
plete only when its communication came to 
the knowledge of the person to whom it 
was made and that unless the proposal was 
communicated to the person to whom it 
was made, it was not complete and in that 
sense was inchoate and inconclusive. On 
this basis only when the propoSal reached 
Kanpur, it was complete and, so far as ac- 
ceptance was concerned, it was pointed out 
that under section 4, the communication of 
an acceptance was complete as against the 
propcser, when it was put in the course of 
transmission to him so as to he out of the 
power of the acceptor and that it necessarily 
meant that as soon as the acceptance was 
posted or a telegram to that effect was sent, 
the acceptance was complete against the 
proposer, and so far as the proposer was 


.concerned, the contract was concluded at 


that time. Even if the acceptance did not 
reach the proposer on account of its loss in 
transit, the contract would still be complete 
and for its breach, the proposer would bt 
entitled to sue in damages. This position 
has again been reiterated in Wenkatesa Ba} 
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v... Kamalapat Motilal! (paragraph 11 of thé 
said. judgment). ^ `°. > г 


7. The result is that in the present case; 
the contract was made in New Delhi -and. 
that the delivery has to be made in Bombay 
where tbe goods were located: Therefore, 
there 1s no question of any contract having 
been entered in Madras or any cause of 
action having arisen here. The conclusion. 
of.the learned Judge on this point is clearly 
erroneous. ; | 


8. The question that next arises for consi*" 


deration is whether the situation of the sub- 
ordinate office at Madras, of the first defen- 
dant Corporation gave jurisdiction to 
the City Civil Court, to try the suit. In 
Bharat Insurance Company v. Wasudeo Rama- 
chandra2, the Nagpur High Court considered 
maintainability of a suit in Nagpur with 
référence to a policy of insurance effected 
with а company having the head office at 
Delhi. The proposal for the policy was made 
at Delhi and was accepted at Delhi. The 
money was also payable to the nominee 
at Delhi. The assured died at a place in 
Hyderabad State. 'The nominee brought 
a suit at Nagpur where the company had 
a. branch office. A Division Bench of the 
Nagpur High Court held that the Court 
at Nagpur had no jurisdiction to entertain 
the suit. The learned Judges referred to 
the decision of a single Judge in Hindustan Go- 
operative Insurance Company Limited v. Nathu3, 
wherein it. was held that the Court had 
jurisdiction over a similar claim for the in- 
surance amount. It was observed by Bhatt, 
J., in an earlier case as follows :— 


. , “Phe necessary condition contemplated by 

_the second explanation to section 20 is 

that the cause of action in respect of 

which the suit is brought should arise.at 

-_ the place where the Corporation has its 
Subordinate office. 


In other words, a corporation can he 
 Sued ata place where it has a subordinate 
office on the ground that it carries .on 
_its business there only in respect of a cause 
. of action arising at Such a [lace". 


2d - t . E И . 
ee iiu 


“1. "AER. 1957 Mad. 201. 
` "9, А.В. 1956 Nag: 203. 
33. (1941) Nag, L.J. 37. 
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Reférence was ‘made .to several decisions of 
other High Courts bearing on the point. 
It was further observed in paragraph 7 of 
the same judgment of the Nagpur High 
Court as follows : i 


*In view of clause (a) of section 20, Civil 
Procedure Code, a corporation can 
be sued where it carries on its business and 
under clause (c) it can always be sued at 
the place where the cause of action, wholly 

. or in part arises. -By reason, however, of 
‘the second Explanation in the section, a 
corporation is deemed to carry on business 
at its sole or principal office in India, or, 
in respect of any ‘cause of action arising 
at any place Where it has also'a  subordi- 
nate office at such place. 


"Thé result of the Explanation is to restrict 
the meaning of ‘carries on....business; 
‘in clause (а) in relation to corporations. 
‚А corporation can be sued at its sole' or 
principal office in India. At any place 
where it has a subordinate Office, it can be 
sued only in respect of а cause of action 
arising atsuch a place.... However, where 
‘the suit 1S instituted ata place where a Cor- 
poration’ maintains a subordinate office, the 
‘Court cannot dispense with the requirements 
‘that the cause of action must drise at Such 
a place. The decision in Hindustan Co-ofera- 
tive Insurance Company v. Nathul, having alto- 
gether ignored the second Explanation, 
cannot фе supported and must be over- 
ruled.” E 


This decision has subsequently been followed 
in Kamala Ghopa v. Life Insurance .Gorporation 
of India2. The decision of the Kerala High 
Court in Nedungad: Bank v. Central Bank of 
India3, is also to the same effect. Thus, the 
legal position is well established that the 
existence of a subordinate office cannot give 
rise to jurisdiction unless the cause of action 
arose at least in part at that place. 


9. The cause of action in the present case 
was the non-payment of the amount paid 
as advance or earnest. Theamount was paid 
in New Delhi where it was received and the 
cause of action for its return has necessarily 
to. be at that place. : 





1. (1941) Nag. L.J, 37. 
2. A.I.R. 1975 Delhi 15. 
3. AIR. 196l Ker, 50. 
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10. : Мг. №ъХ:.С. Raghavachari, learned coun- 
sel.for the. plaintiff, however, submitted that 
the cause of action could be said to have 
arisen in Madras because the debtor was 
bound, to trace out and make payment at 
_ the place of the creditor and that in the 
present case the payment had to be made 
only in Madras where’ tlie creditor resided. 
For this purpose, he referred to’ the’ decision 
in’ Venkatese Bhat v: Kamalapet Motilal), 
I do not find that this case: can: be: said 
to support the -contention of the learned 
counsel for the.plaintiff. At page 205 after 
referring tocthe: decision of this Court in 
Raman Chettiar v. Gopalachari2 wherein it was 
held. that the ;:common law rule that the 
debtor.is bound to find the creditor for 
making payment, did not control the ex- 
press. provisions in: .Explanotion ПІ to 
section 20; Civil: Procedure Code, and 
that the place of payment in order to give 
jurisdiction must be where the money is 
payable expressly ‘or impliedly under the 
contract itself and not under any general 
rule of law, it was observed. in paragraph 
19 as follows : i 


*"Though this decision was under the old 
Code, this Court has again’ expressed the 
same,view in Galley and Company v. Appa- 
‘lasami Naidu3 wherein it has been’ pointéd 
out that there has been a pronounced disin- 
clindtion on the part of the Indian Courts 
-to apply to this country unreserved by the 
` English. common law maxim that a debtor 
should find and pay his creditor and that 
generally speaking the plàce.of payment 
- has to be determined independently of any 


such general m2xim with reference to thc. 
terms of the contract, the circumstances . 


attending on it, the necessities of the case 
and having regard, also to the statutory 
provision contained in the Civil Proce- 
dure Code and in section 49 of the Cone 
tract Act.” 


Ít is not, therefore, possible to accept that 
this decision in any manner, supports the 
theory that the genéral maxim that the 
debtor is bound to find the creditor for mak- 
ing the payment, is applicable to a case 





1. ALR. 1957 Mad. 201. |. 
2. (1911) LL.R. 34 Mad. 233. 
3. (1946) 1 M.L.J. 11. A.LR. 1946 "Mad. 
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The result is that the City Civil 
‘jurisidiction to 


like this. 
Court would not have 
entertain the suit. 


11. The trial Court has gone into the 
merits of the claim. I do not want to go 
into the merits of the claim and the findings 
on merits are discharged. Necessarily, the 
plaint will have to be returned to the plain- 
tiff for presentation to the proper Court. 
The judgment and decree of the trial Court 


are set aside. Appeal No. :159 of 1976 is 


accordingly, allowed. In the view that I 
have taken namely,that the City Civil Court 
had по’ jurisdiction to ‘entertain the’ suit, 
there‘Is no question of the plaintiff getting 
a decree for: the full amount in the suit filed 
in the City Civil Court. The decree itself 
having been set aside in the connected appeal 
App. No. 507 of 1976. will stand dismissed 
(corrected in open Court on 23rd June,1980, 
when the matter was posted). There will be 
no order as to costs іп both the appeals. 


Appeal No. 159 
of 1976 allowed. 
DEM | - Appeal No. 507 

a of 1976 dismissed. 


umet udi enum 


8.7. j 
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IN THE HIGH COURT OF ds culi 
‘TURE AT MADRAS - 


(Special Original. Jurisdiction.): . 


и *. 


Present :—S. Padmanabhan, F. 
A. Ramaswamy Iyer ДА „7 Petitioner* 
д. | 


The Management of Pincvaneswarl 
| "— Mills, Madras and another. 


Respondents . 


Industrial Disputes Act (XIV of. 1947), Sec- 
tion 10—Receiver—Termination of services 
of worker by receiver—Failure of conciliation 
—Industrial dispute raised—L eave of Court 
appointing receiver not obtained by worker— 
Leave not necessary. ` 


It is a settled principle-of civil law established 
by practice that the receiver, being an. officer 
of Court, leave of the Court was necessary to 
warrant institution of proceedings against 
him. ‘The rule requiring leave to sue a recei- 
ver is not based on any Statutory authority, 
but has its origin and reason on considerations 
of public policy. 3 [Para. 5.] 


There is no provision in the Industrial Dis- 
putes Act, which makes it incumbent upon a 
-workman to obtain the leave of the Court 
which appointed the receiver where the con- 
cerned employer is a receiver appointed by a 
civil Court. Further, the power to make an 
order of reference is conferred on the appro- 
priate Government under section 10 of the 
Act. The power to refer or not to refer a 
dispute for adjudication by a Labour -Court 
or Industrial Tribunal is a discretionary 
power vested in the appropriate Government. 
So long as there is no statutory provision in 
the Industrial Disputes Act, that before an 
order of reference is made under section 10 
of the Act, the Government or the workman 
concerned is bound to obtain the leave of the 
Court which appointed the teceiver, ‘no’ such. 
condition can be incorporated : into the Act. 
To hold: otherwise, would in effect mean that 
the Court which appointed the receiver ‘will 
have, the discretion to decide whether a parti- 


* W,P, No, 2992 of 1977. MM 
_ нн = 7 23rd Juno, 1980, 
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сшаг industrial dispute should be refersed for 
adj udication or not before the’ Labour Court. 


"ud s | [Para. 6.] 


When once the; appropriate. Government is 


satisfied that there is an industrial dispute, 
it is.the duty of the appropriate Government 
‘to refer the dispute for resolution by the Lab- 


our Court or the. Industrial Tribunal. Such 


"à power which is conferred on the Govern- 


dipl under the provisions of a special statute, 
, the Industrial Disputes Act, in the inte- 
ме ‘of industrial peace and harmony cannot 
in any manner be said to be controlled by any 
general principles of law that the leave of the 
Court which appointed the receiver should be : 
Obtained before instituting any proceeding 
against the réceiver, The enquiry before the 
Labour Court under the Industrial’ Disputes 
Act, on a reference under section 10 of the 
Act cannot be said to be an enquiry initiated 
by a party against the receiver or against the 
property in the hands of the receiver. 


[ Para, 8.1] 


Cases referred to:— 


Broja Bhusan v. Srischandra, 47 Cal. 719; 
Sree Meenakshi Mills Ltd. v. State of Mad- 
ras, (1951) 2L.L.J. 194; Price v. Chandra- 
sekharan, (1951) 2 M.L. J. 185: 64 L.W. 
705: A.I.R. 1951.Mad. 987; Pontypridd 
eic., In re; Tramways Co., (1889) 58 L.J. 
Ch.. 536; B. V. John v. ‘Coir Yarn and 
Textiles Ltd., A. І. -R.-1960 Ker. 247; 
Governor-General. in ‘Council у. Shiramani 
Sugar Mills Ltd., (1945) 2 M.L.J. 486: 72 
I.A. 305: 59 L. W. 9: A.I.R. 1946 P.C. 16; 
S: К. G. Sugar Ltd. v. Ali Hassan, A.LR. 
1957 Pat. 722; 


Petition under Article 226 of the Constitu- 
tion of India, praying that in the circvms- 
tances stated therein, andin theaffidavit filed 
therewith the High ‘Court will be pleased to 
issue a writ of certiorariy calling for the re- 
cords in proceedings dated 3rd May, 1977 
in I.D. No. 226 of 1975 on the file of the 
Additional Labour Court, Madras, the 2nd 
respondent herein, and quashing the same. 
M..N.Padmanabhan, for Petitioner. 

and ..Mohideen — Singh, for 
Respondents. © 7. | 


ij RAMASWAMY IVER 0. BHUVANESWARI PULVERISING MILLS (Padmanabhan, j.) 


“The Court made the following e 
OrvER.-~The petitioner was employed as а 
general assistant in the Bhuvaneswari Pul- 
versing Mills, a partnership firm from 11th 
September, 19730n a monthly salary of Rs. 
250 which was subsequently raised to Rs. 300 
permonth. In 1974 one of the partners of 
the firm Шеа O.S.No.4710 of 1974 on the 
file of the City Civil Court, Madras for disso- 
lution and rendition of accounts. Pending 
disposal of the suit, an advocate-receiver was 
appointed to manage and carry on the busi- 
ness of the firm. 

2. On 31st March, 1975 the advocate-recei- 
ver without any justification terminated' the 
services of the petitioner with effectfrom the 
Ist April, 1975 on ground of economy. How- 
ever the receiver employed one Rengacharj 
after terminating the services of the petitioner, 

3. The petitioner then took up the matter 
with the Labour Officer, Madras, who 
initiated conciliation proceeedings. Concilia- 
tion having failed, the Labour Officer sent 
his failure report to the Government cf 
Tamil Nadu. Thereafter, the Government 
in exercise of the powers conferred on it 
under section 10 (1) (c) of the Industrial 
Disputes Act, referred the question of the 
non-employment of the petitioner for adjudi- 
cation by the Labour Court, Madras. The 
dispute was taken on the file of the Additional 
Labour Court, Madras as I.D.No.226 of 1975. 
The Labour Court passed an award on 3rd 
May, 1977. It was contended on behalf 
of the management beforethe Labour Court 
that the petitioner was not a workman within 
the meaning of section 2 (s) of the Industrial 
D'sputes Act, and that the termination of the 
services of the petitioner was as a matter of 
retrenchment. A further contention was 
also raised that the petitioner had not obtain- 
ed the leave of the Court which appointed 
the receiver for raising the industrial dispute. 
The Labour Court found that the petitioner 
was a, workman and that the provisions of 
section 25 (f) of the Industrial Disputes 
Act, regarding payment of wages in lieu of 
notice and compensation at the time of 
retrenchment had not been complied with 
and that consequently the order of termina- 
tion of the services of the petitioner was null 
and void. However, the Labour Court 
held that the petitioner was not entitled to 
any relief in view of the fact that the leave 
of the Court which appointed the receiver had 
not ‘been’ obtained. In ‘the. circumstances, 
the petitioner has filed this writ petition’ to 
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quash. the said award passed by the Labour 
Court to the extent to which the Labour 
Court has held that he was not entitled to 
any relief. 


4. The question that arises for considera- 
tion therefore is whether the petitioner was 
bound to obtain the leave of the Court 
which appointed the receiver before 
raising an industrial dispute. 


5. It is settled principle ofcivil law estab- 
lished by practice that the receiver being 
an Officer of Court leave of the Court was 
necessary to warrant institution of proceed- 
ings against him, The rule requiring 
leave to sue a receiver is not based on any 
statutory authority, but has its origin. and 
reason on considerations of public policy. 
In Broja Bhusam у. Srischandra! , Mullick, J., 
held: | 
"'Ihere is no statutory provision which 
requires a party totake the leave of the 
` Court to sue a receiver. The rule has come 
down to us as a part of the rules of equity, 
` binding upon all English Courts of justice 
in this country. It is à rule based upon 
public policy which requires that when the 
Court has assumed possession of a property 
in the interest of the litigants before it, the 
authority of that Court is not to be 
obstructed by suits designed to disturb the 
possession of the Court. The institution of 
such suits is in the eye cf the law a con- 
tempt of the authority of the Court and 
therefore, the party contemplating such 
suit, is required totakethe leave of the 
Court so asto absolve himself from that 
: charge. -The grant of such leave is made 
not in exercise of any power conferred by 
statute but in exercise of the inherent 
power, which every Court possesses to 
prevent acts which constitute or are 
akin to an abuse of its authority”. 


The test in such cases is whether the pro- 
poerty in the hands of the receiver is going 
to be affected. 


6. Industrial Disputes Act, 1947 isa piece of 
legislation intended to secure speedy settle- 
ment of all industrial disputes arising between 
the employees and employers by peaceful 
methods and through the machinery of con- 
ciliation, arbitration and if necessary by 
approaching the-Tribunal constituted under 


the Act. It is meant to protect workmen 


against victimisation by the employer and 





1, 47 Gal. 719. 
2al 
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to eüsüre termination: of industrial’ disputes: 
ima peaceful manner. It is piece of social 
législàtion. In the words of Ràjamannar, 
G].in Sree Meenakshi Mills Limited у. State 
of. Madras! | 


“the essential object of all recent labour 
legislation has been not so much to lay 
down categorically the mutual rights and 
liabilities of employer and employees as 
to provide recourse to -a given form of 
procedure for the settlement of disputes 
in the interests of the maintenance .of 
peaceful relations between parties, without 
apparent conflicts such asare likely to 
interrupt "production · and . entail other 
dangers". 


There is no provision in the Act which makes 
it incumbent upon a workman to obtain. 
the leave of the Court which appointed the 
receiver where: the concerned employer . is 
a receiver appointed by.a.civil Court.’ Fur- 
ther, the power to make an -order of refe- 
ence is conferred on.the appropriate Govern- 
ment under section 10 of the Act. The 
power. to refer or not to refer a dispute for 
adjudication by a Labour Court or Indus- 
trial Tribunalis a discretionary pawer.vested 
in the appropriate. Government. S». long 
as there is no'statutory provision in. the 
Industrial Disputes Act, that before an: order 
of reference is made. under section 10 of the 
Act, the Government or the workman. con- 
cerned is bound to obtain the leave-of.the 
Gourt which appointed the receiver,no such 
condition can-be incorporated into the .Act. 
To hold otherwise, would in effect mean 
that the Court-which appointed the receiver 
will have the. discretion.to decide whether а 
particular industrial. dispute should -be re- 
ferred for adjudication ог not-before the 
Labour Court.. Such a position would result 
in defeating the provisions of section 10 
and-taking away the power conferred on the 
Goverrnment by the said section. In the 
circumstances, the right of the Government 
to refer an industrial-dispute for adjudication 


before the Labour Court cannot in any’ 


manner Һе controlled by. any. general 
priciple of law which:states that. по. suit or 
proceeding. can . be: 
receiver appointed ..by.. Court . unless 
leave. of 
the Court is obtained. Further a statutory: 
proceeding initiated under section 10 of.the 


ee — — ee es „ ee шыл т 
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instituted against the. 


. the Court’ which appointed - 
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Industrial Disputes “Act cannot be'said to 
be a proceeding initiated against the receiver. 


7. In this connéction, it may’ be useful to 
refer to two decisions, one of this Court and 
the other of the Kerala High Court. The 
first decisionis a Bench decision оѓ this Court 
in Price v. Ghandrasekharonl . The case related 
to theAndhra Paper Mills Go., Ltd. By reason 
of some agreement arrived at amorg the 
interested parties the debenture trustees were 
running the mill. On 24th May, 1947 the 
debenture trustees in possession of the mills 
put up 2 notice that the trustees had to close 
down the mills with a view to avoid further 
loss and that workmen and members of the 
staff would be paid the wages earned upto 
and including the 26th May, 1947. The 
mills were duly closed. Thereupon, at the 
instance of the--workers the Government 
referred the matter for adjudication by the 
Industrial Tribunal.. The Industrial Tri- | 
bunal conuucted. an enquiry and passed an 
award on' 16th August, 1947. On 22nd 
August, 1947 an application for winding up 
the company was filed and on 23rd September, 
1947. the winding up order was passed by 
this Gourt. The workers filed a claim peti- 
tion before the liquidator who. rejected the 
same. An application under section: 230 
of the Indian Companies Act.was filed and 
Panchapagesa Sastri, J., who heard. the 
application allowed. the application..” The 
Official Liquidator then preferred an appeal. 
It was contended before this Court on the 
basis of section: 171 of the Indian Companies 
Act,. 1913 that-when. a winding up order 
had been made, or a provisional liquidator 
had .been appointed, no suit.or other legal 
proceeding should Ье proceeded with or 
commenced against the. company except. 
by: leave of the Court and:subject to such 
terms: as the ‘Court might impose, and that 
that therefore, the Government should have 
applied tc.the winding-up Courtfor permissi- 
on.before the Government passed an order 
declaraing the -award аз, binding on the 
parties. Rajamannar, QJ., speaking for the: 
Bench rejécted the contention on the ground. 
that a declaration made by the Government 
under section.15 (2)-of the Industrial Disputes 
Act could not be held to be-a.legalproceeding. 
The ‘learned Chief Justice further added as 
follows ён | ' 





. T.-:(1951) 2 M.L:J:185: : 64: L.W, 705: АЛ.К.. 
1951.Mad: 9872. 27 iD ss t. 
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“Apart from this’ legal position we are 
of opinion that section. 171 of the Indian 
Companies Act would have. по application 
to enquiries,ipvestigations and orders made 


either by Government or statutory bodies : 


in exercise of statutory powers. In In 
re, Pontyprid etc., Tramways Go.l the 
corresponding provision.in the English 


Act of 1862 was held not to apply to an 
enquiry under section 42 of the Tramways 
Act, 1842 on. the ground that the statutory 
proceeding which was being taken was in 
no way a proceeding against the company. 
This contention must therefore fail." 


8. The cecision of Raman Nayar, J., as he 
then was in B.V. ( 
tiles Limited? deelt with the question whether 
section 446 of the. Companies Áct,1956 would 
have application to proceedings pursuant to 

` a reference under section 10 of the Industrial 
Disputes Act. The learned Judge obseryed 
as follows :— 


“Section 446 of the Companies Act can 
have no aprlication to proceedings pur- 
suart te a reference under sect/on 10 of the 
Industrial Disputes Act. Giving the term, 
other legal proceedings! appearing in 


sub-section (1) of the section, the wide ` 


meaning given to the same term in: the 
corresponding section 171 of the 1913 Act 
in Governor-General-in-Council v. Shkiromani 
Sugar Mills Ltd., and not confining. it 
by an ejusdem generis contruction to pro- 
ceedings analogous to a suit, I still 
think that to come within the scope 
of this sectYon, the proceeding shust be 
in the nature of an action against the 
property of the company". | 

Over again the learned judge observed: 


“The Industrial Disputes Act, needless 
to say, is conceived in the public inter- 
est. Its object is to ensure fair terms to 
workmen and tosecure industrial peace, 
so that the economy might not suffer. 
Although an adjudication under tbe Act 
might have the result of giving indi- 
vidual workmen personal. rights against 
the property of the owner of the under 
taking, be it an individual or a company, 
its purpose is not really that, but to settle 
the industrial dispute. Obviously, the pur- 


(1889) 58 L.J. Ch. 536. 
A.I.R. 1960 Ker. 247. 


(1945) 2 M.L.J. 486; 


i: 

2. | | 

3. : 72 TA. 305;59 LW. 
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posé is something before which the per? 

. soral interests of the creditorso: member5 

^ ofthe company concerned must yield, just 
as, for example, they rust before a crimi- 
nal prosecution ora proceeding under 
section 145 of the Criminal Procedure 
Code. If we turn next.to section 10 of 
the Industrial Disputes Act, we find that, 
as pointed out in S.K.G. Sugar Lid. v. 
Ali Hassan), the section makes it obliga- 
tory on the appropriate Government to 
make a reference in cases falling under the 
proviso to sub-section (1) or under sub- 
section (2) of the section. Even the ‘May’ 
of the body of sub-section (1), itseems to 
me, gives a power coupled with а duty, 
and,.where in its opinion the necessary 
conditions exist, the appropriate Govern- 
ment is under public duty to make a 
reference. The status imposes the duty 
solely on the appropriate Government, 
free ofany outside control, and apart 
from. that,if thisduty were subject to 
- contrcl under. section 446 of the Com- 
panies Act, it might become well-nigh 
impossible cf performance, it would be 
strange if a duty that has to be perforn - 
ed'in the public interest were to be 
controlled in order to serve the private 
interests of the creditors and members 


of a company running an industrial 
establishment". 
The prirciples  statéd in'.the above 


two decisions are clearly applicable to the 
facts of this case. When ‘once the ‘appro- 
үгоргіаіе Government is satisfied that 
there is an industrial dispute, it is the dut 


‘of the appropriate Govérnment. to refer 
.the dispute for resolution by the Labour 
. Court ‘or the Industrial Tribunal. 


Such a 
power which is conferred on the Government 
under the provisions of a‘special] statute viz., 
the Industrial Disputes Act, in the interest 
of industrial peace and harmony cannot 
in any manner be said to be controlled by 
any general principles of law that the leave o 
the Court wbich appointed the receiver 
should be obtained before instituting any 
proceeding against the receiver. The. en- 
quiry before the Labour Court under the 
Industrial Disputes Act,on a reference under 
section. 10 of the Act cannot be said to be an 
enquiry initiated by ‘a. party against the 
receiver or against tte property in the hands 
of the receiver. I have therefore no hesitation 


l.: A:T-R. 1957 Pat, 722, ` 
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in coming to.the conclusion.that the Labour 
Court ‘erred ‘in holding that the petiticner 
was not ertitled to. any relief on account cf 
the fact that the leave of Court that appoin- 
ted the receiver had not been obtained prior 
{0 raising of the industrial dispute. 


9. I accept tke finding of the Labour Court 
that the order of  retrenchment passed 
against the petitioner by the management 
did not comply with the conditicns laid down 
in section 25-F of the Industrial Disputes 
Act and that therefore the order was void. 
The. award of the Labour Court is therefore 
set aside to the extent it has held that the 
petitioner is not ertitled to any relief on 
the ground that before reference was made 
to the Labour Court leave of the Court that 
appointed the receiver had not been ob- 
tained. The matter is remitted back to 
the Labour Court for appropriate award 
being passed in the light cf its finding that 
the order * # retrenchment passed against the 
petitioner was void and in tbe light of the 
finding of tbis Court that no leave of the 
Court was recessary for making a reference 
under section 10 of the Industrial Disputes 


Act. The writ petition is allowed, but 
urder the circumstances without costs, 
S.J. = Petition allowed, 





IN THE HIGH COURT OF JUDICA- 
TURE АТ MADRAS. | n 


Pr sent :—P. R. Gokulakrishnan, F. 


Devaraja Pillai and another 
| , Petitioners* 
v. | 
K.R. Purashothama Chettiar and others 

Respondents. 


Civil Procedure Gode (V of 1908,) Otder 21> 
rules 98 and 103—Renision not competent 
against order passed under rule 98— Only appeal 
lies. 

If the order passed under Order 21, rule 98, 
Civil Procedure Code holding the petitioners 
to be obstructors set up by the judgment- 
debtor and directing the removal of the 
obstruction caused by them is treeted as a 
decree as provided under Order 21, rule 
103, the present revision petition is. rot 
maintainable. | [Para. 5.] 
Petition under section 115 of Act V of 
1908 praying the High Court to revise the 
order of' the Court of the Subordinate 


ж G,R.P, Na. 2820 of 1978, - 24th October, 1980, 


.herein along with others. 


(1981. 


Judge, Vellore, dated -28th .August 1978 
and made in E.A.No. 249 of 1977 in E.P: 
No. 27 of 1977 іп O.S. No. 137 of 1975. 


S. Balasubramaniam, for Petitioner, 


D. K. Srinivasa gopalan, for Respondents. 
The Court made the following 


ORDER. — This revision petition arises out 
of an order p2ssed in E.A. No. 249 of 
1977. | 


2. E.A. No. 249 of 1977 is a petition to 
remove the obstruction and deliver vacant 
ossession of the property to the respondents 
verein. Originally the respondents herein 
obtained a decree in O.S. No. 137 of 1975 
for possession of the suit land, as early às 
28th October, 1976. E.P. No. 27 of 1977 
was filed for taking delivery of the land 
decreed in favour of the respondent herein. 
This was obstructed by the petitioners 
Hence, the res- 
pondents herein filed E.A. No. 249 of 1977 
against the present petitioners and also two 
other obstructors. The petitioners herein 
contended that they are in possession of a 
portion of the suit land in their capacity as 
tenants under R.W. 2. The first petitioner 
herein examined himself as R.W. 1 and 
the person under whom. the' petitioners 
state that they are the tenants, was exa- 
mined as R.W. 2. R.W. 2 claimed that he 
has got a will in his favour in respect of the 
portio in question and hehad let it out to 
the petitioners herein. Apart from these 
facts, the petitioners contended that they 


‘have Exhibits B-1 to B-5 which will establish 


their possession of a portion of the lard in. 
their individual capacity. The respondents 
herein contended that they have got a 
lawful decree in ‘O.S. No. 137 of 1975 against: 
one Natesa Naicker, who was in unlawful 
possession of the'suit property and that the 
petitioners herein are obstructors without 
any right, title or interest in the suit property. 
The learned Additional Subordinate Judge, 
Vellore, after elaborately dealing with the 
evidence let in by the respective parties and 
also taking into consideration the documen- 
tary evidence produced before him, came 
to the conclusion that the petitioners herein 
are obstructors set up by the judgment- 
debtor and finally ordered the removal of 
the obstruction by the petitioners. herein. 


3. Aggrieved at the order passed by the 
learned Additional Subordinate Judge, 
Vellore the petitioners, who were respon- 
dents 2 and 3 in E.A. No. 249 of-1977 have 
filed this Civil Revision Petition, — _ 

4. It is clear from the evidence on record 
that the documents Exhibits . B-2 to B-5 
came into existence subsequent to the suit 
filed by the respondent herein. As regards 
Exhibit B-l, which is a municipal {ах ` re- 
ceipt for Rs. 8.75 dated 26th June, 1973, 
I am of the view that the same is in respect 
of a licence for vending milk, in favour of 
the first petitioner herein. This will not, 
in any Way, give right to. the petitioners 
herein to be in the suit property. The evi- 
dence on record clearly established that the 
respondents have got a valid, decree for 
possession and the petitioners are unnecessa- 
rily obstructing to get delivery of a portion 
of the land which is occupied by the peti- 
tioner herein, There is absolutely no error 
of jurisdiction not any miscarrige of justice 
in the order passed by the learned Additional 
Subordinate Judge. | 


5. Mr. D. K. Srinivasagopalan, learned 
counsel for the respondents herein further 
states that only an appeal will lie and not à 
revision. Itis clear from the order that the 
same has been passed order 21,rule 98, Civil 
Procedure Code. Order 21, rule 103, states 
as follows: "RP 


_ ‘Where any application has -been adjudi- 
. cated-upon under rule 96 : or 100, 
. the. order made thereon shall have ‘the: 
. same force and be subject to the same: 
. conditions 'as am appealor otherwise: 
asit were a decree" . ^ oo. . e . 


If the order passed under Order 2] , rule 98, 
Civil Procedure Code, is treated as a decree as 
provided. under Order 21, rule 103 Civi] 
Procedure Code, the present Civil Revision 
Petition is not maintainable. Both on merits 
and also on the grourid that the civil revi- 
sion petition is not maintainable, I am 
convinced that there is absolutely no sub- 
stance in the present civil revision petition.» 
In these circumstances, the civil. revision. 
petition is dismissed. No costs. . ; 
R.S, ! ——-— 


Petition dismissed. 
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„the matter. of 
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IN THE HIGH COURT OF 
TURE AT MADRAS. 
PnEsENT :—S. Natarajan and V. Sethuraman, 77. 


JUDICA- 


P. Pathrakali Nadachi ,, Appellant® 
у. x E j t 
V. Subbiah Nadar and others 

je Eus | Respondents. 


Travancore Ghristian- Succession, Act (11 of 1902 
M.E.)—Hindu Nadar Christians—Custom in 

succession— Whether obliterated 
by reason of the enactment. | 


On the question whether the custom 
prevalent among the Nadars of the erstwhile 
Travancore . State that conversion to 
Christianity was not a bar for inberiting the 
properties of the original family had become 
obliterated by reason of the enactment of 
the Travancore Christian Succession Act. 


Held: While. pure Hindu Law as such 
treated converts to Christianity as apos- 
tates and forfeited the rights to property 
on succession of the converts, the customary 
law ‘practised’ by the Nadars of the erst- 
while Travancore State was that the con- 
verts to: Christianity should not be treated 
as outcastes and they should not be deprived 
of their right to property or succession. The 
modification .of personal law by custom by 
long and continuous usage resulted in the 
customary, law" being récognised as valid 
dnd enforceable by Courts cannot be viewed 
from one angle alone, but must be viewed in 
its entire:per$pective. Seeti from the -side 
of the converts alone, it is no doubt true that 
the Christian. Succession Act:did: not affect 
the rights of Hindu Nadars-to overlook their 
conversion. .to:.-Christianity of their family. 
members and recognise their rights also to 
claim the properties of the family under 
the rule of survivorship, reversion.etc. Obvi- 
ously, the members of the community must 
have félt that notwithstanding the con- 
version to Christianity of some of the family 
memibers, the ties.of relationship as well as 
social communion, marital rights, fureral 


. rites etc;, need not stand affected and like- 


wise so long 25 the converts were prepared 


. to be governed by the system of inheritance 


under the Hindu law; there need not “be 
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any exclusion of the Christian converts from 
property rights. Stated differently, it means 
that the members of the Hindu faith agreed 
to give shares in their  [roperties to the 
Christian converts provided, in return, their 
right to succeed to the properties of the 
Christian converts also remained unaffected 
and was recognised by the converts by 
agreeing to have a common system of in- 
heritance under Hindu Law. It is this 
mutuality which should have impelled the 
Nadar Community to deviate fom the an- 
cient texts and evolvea customary law that 
created rights and liabilities in favour of 
the converts as well as the non-converts. 
To forget this feature and contend that the 
usage was a completely one sided affair and 
the Hindu Nadars were bound by it for ever 
and anon irrespective of the curtailment 
of their mutual rights by enactments like the 
Christian Succession Act is too sweeping an 
argument to merit acceptance. Where a 
usage at variance with the personal law had 
been established to prevail amongst persons, 
the advantages and disadvantages resulting 
from that usage must be preserved in their 
full integrity in every individual case to 
which the usage is sought to be applied. 
Otherwise the application of the usage to 
one section of реср1е alone will make the 
law of inheritance a lopsided one in favour 
of converts. Therefore, the continuance of 
.the usage is irretrievably linked with both 
parties viz; Hindus as well as Christian 
converts being governed by the Hindu Law 
of inhertitance. Once- legislation inter- 
vened and placed the Christian converts 
outside the fold of Hindu Law in the matter 
of inheritance in respect of their properties, 
the usage must be held to have been disrup- 
ted in its form, content and applicability 

-resulting in . its discontinuance. 
l Para. 12.] 
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The Collector of Madras v. Mootoo Rama- 
linga Sethupathy, (1867-69) 12 M:I.A. 397, 

Appeal against the decree of the Court of 
the Subordinate Judge, Padmanabhapuram 
in Appeal Suit No. 245 of 1972 preferred 
against the decree of the Court of the Dis- 


trict Munsif of Padmanabhapuram in 
Original Suit No. 18 of 1968. 

V. Selvoraj, for Appellant. 

Miss. О. K. Sridevi, Francis Irhair and 


S.V.R. Thambi, for Respondent. | 
The judgment of the Court was delivered by 


JVatarajan, J :— This appeal has been referred 
to this Bench becauseMohan, J., before whom 
it came up for hearing, was of the view 
that there isa difference of opinion between 
Ananchaperumal Nadar v. Muthayya Nadar! and 
Shanmughathayar Ammal v. Devasahayam Nadar? 
on the question whether custom prevalent 
among the Hindu Nadar Christians in the 
matter of succession is obliterated by reason 
of the Travancore Christian Succession Act 
(Travancore Act II of 1092 M.E.) and 
hence an authoritative ruling by a-Bench 
of this Court would be highly desirable. 


2. The third defendant in `О.5. No. 18 of 
1968 on the file of the Court of the District 
Munsif, Padmanabhapuram, who succeeded 
before the tria] Court, but lost the case before 
the Subordinate Judge, Padmanabhapuram 
іг A.S.No.245 of 1972 on the file of his. Ciourt 
is the appellant. For the sake of convenience, 
the parties will be referred to in the order 
of their array in the trial Court. 


3. The brief narration of facts required for 
determination of the question of law is as 
given under: The suit property had been 
purchased bv one Ponrnammal under the 
original of Exhibit B-2, dated 29th May, 
1095 (ME) corresponding to 13th January, 
1920. This Ponnammal was originally 
married to a person of Boothapandi and 
through him she had a son and a daughter 
by name Gnanaprakasi who later em- 
braced the Christian faith. After the 
death of her husband, Ponnammal married 
a second husbard, by. name Elayaperumal 
and through him she had two sons, viz., 
the first defendant (Kutti Nadar) and one 


—— шл ———— 
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Paliah Nadar.' Ponnammal! died in or about 
the year 1099 (M.E). 


4. The plaintiff’s case was that Elayaperu- 
mal had purchased the suit property benami 
in the name of Ponnammal. He claimed 
that after Ponnammal’s death, her sons 
succeeded to the property and were dealing 
with itas owners thereof and he had purcha- 
sed the southern half portion of the 
property from Paliah Nadar, опе of the 
sons of Ponnammal, under a registered 
sale deed dated 9th July, 1949 (Exhibit 
А-1). He claimed that subsequent to 
the purchase he was in possession and 
enjoyment of the southern portion and 
‘he had also redeemed a mortgage over 
the property, but, inasmuch as the first 
defendant, taking advantage of the property 
nothaving been divided by metesand bourds 
attempted to commit encroachment by 
extending his house to the southern porticn 
of the property, it had become necessary 
for him to approach the Court to effect a 
partition of the property into northern and 
southern portions and delineate the bounda- 
ries. Besides claiming title under the:sale 
deed the plaintiff also claimed title by adverse 
possession. The plaintiff, besides impleading 
the second defendant who is the son of the 
first defendant, also impleaded the first 
dafendant’s wife as the third defendant on 
the ground that the third defendant 
claimed to have acquired title to the pro- 
perty by means of a sale deed executed by 
Gaanaprakasi. The plaintiffs case was 
that Gaanaprakasi who had become an 
apostate had no title to the property and 
hence any sale deed executed by her was 
invalid and ineffective. 


5. The case of the defendants, as set out in 
the written statements filed by them, was 
that Ponnammal was not a  benamidar, 
but was the absolute owrer of the suit pro- 
perty and she purchased tke property from 
out of the funds derived by ker by sale of a 
property left to ber by her first husband. 
.They claimed that notwithstanding Gnana- 
prakasi embracing Christianity, she succeeded 
to the property on the death of her mother 
Ponnammal in accordance with the custom or 
usage prevalent among the Nadars in Tra- 
vancore State. In other words, they claimed 
that the principles of Hindu Law governed 
'the rights of parties and therefore, the daugh- 
ter succeeded to the properties of her mother 
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in preference to the sons notwithstanding 
her conversion to Christianity. They dis- 
puted the plaintiff's claim of acquisition of 
title by hostile possession. 


6. The trial Court found that Ponnammal 
was the absolute owner of the property and 
that she was not a benamidar. It further 
found that notwithstanding the apostasy of 
Gnanaprakasi, she succeeded to the properties 
of Ponnammal in accordance with the custo- 
mary law governing the Nadars of Hirdu 
and Christian faiths in Travancore State 
and the customary law had not been affec- 
ted in any manner by the State enacting 
the Travancore Christian Succession. Act ard, 
as such, the sale deed executed by Gnana- 
prakasi in favour of the third defendant was 
a valid and enforceable one. The trial 
Court further found that the plaintiff had not 
derived title to the southern portion of the 
property either under the sale deed executed 
by Paliah Nadar or by adverse possession. 
Consequently, the trial Court sustained the 
case of the defendants and dismissed the 
Suit. 


7. In the appeal preferred by the plaintiff, 
thelower appellate Court confirmed the trial 
Court's finding on the question of adverse 
possession and about Ponnammal being the 
absolute owner of the property. But, in 
so far as the rights of Gnanaprakasi are con- 
cerned, the appellate Court followed the 
the ratio laid down in Anachaperumal Nadar 
v. Mutheyya Nadar ard held that after the 
passing of the Travancore Christian Succes- 
sion Act, Granaprakasi had no right to 
inherit the estate of her mother and the 
estate devolved only on the two sons of Pon- 
nammal. In accordance witb that conclu- 
sion, the appellate Court upheld the sale 
deed in favour of the plaintiff and passed a 
preliminary decree in his favour for partition 
and separate possession of the southern half 
Share in the suit property. It is against 
the reversing judgment of the lower appellate 
Court, the third defendant has filed the 
second appeal. 


.8. In view of the concurrent findings of the 


Courts below that Ponnammal was the full 
owner of the suit property and not merely 
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4 benamidar and thatthe plaintiff had not 
acquired title to the half share by adverse 
possession, it is not open. (о the respondents’ 
counsel to canvass the correctness of those 
findings and Miss O.K. Sridevi, learned 
counsel, frankly conceded this position. 
Therefore, the only question requiring con- 
sideration by us is whether the custom pre- 
valent among the Nadars of the erstwhile 
Travancore State that conversion to Chris- 
tianity was nota bar for inheriting the pro- 
perties of the original family had become 
obliterated by reason of the enactment -of 
the Travancore Christian Succession Act. 


9. Mr. Selvaraj, learned counsel for the 
appellant, in support of his contention that 
among the Nadarsofthe erstwhile Travancore 
State, conversion to Christianity was not a 
bar for.à male coparcener to inherit pro- 
perties- belonging to the coparcenary in 
accordance with the principles of Hindu Law 
and likewise, for a daughter to inherit pro- 
perty belonging to her mother as per 
the custom prevailing in that State relied 
upon the admissions. made by the 
plaintiff's witnesses іп. their evidence 
and also upon the ruling of the erstwhile 
lravancore High Court in some cases. 
P.W.l admittéd in cross-examination that 
in his family there are Hindus as well as 
Christians and if a suitable bridegroom was 
available in a Christian Nadar family, 
alliance would be sought for Hindu Nadar 
girls; P.W.3, a close relation of Ponnammal, 
admitted that by reason of coriversion into 
Christianity a" Hindu Nadar male member 


will not be treated as an apostate and like-: 


wise, a Hindu Nadar girl marrying a ‘Chris- 
tian will not be sent out of the family. By 
reason of their evidence, the Courts below 
have held that a custom was prevalent in 
that part of the country among the members 
of the Nadar community that conversion to 
Christianity would rot operate as a bar for 
inheriting the properties in the original 
Hindu family. ` The prevalence of this cus- 
tom received judicial recognition in the follow- 
ing case. In Masanamuthu Sivanadima Nadar 
v..Gopalakrishna Pillai Ramasami Pillai! it was 
held. that by custom among the Shanars, 
conversion does not deprive the convert of 
his rights.to.inherit a share in his family 
properties, nor. deprive him of his right Ло 
management. It was pointed out. in that 
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case that the principle that degradation from 
caste which accompanies conversion entailed 
aforfeiture of a man's civil status and loss of 
caste and likewise, that conversion operated 

as civil death under Hindu Law, would not 

apply to lower orders of Hindu society, 

since they had no recognised status and 

they lost nothing by change .of faith. The 

Court noticed that social intercourse between 

converts and non-converts continued as 
free as ever and claims of inheritance by the 
converts were recognised. The decision in 

the abovesaid case was followed in Muthayya 
JVadan v. Bhagavathi Pillai Nadachil and the 
Court held that there existed among Shanars, 

a practice by which a convert was given 

& share in the ancestral property notwith- 
standing his change of religions and among 
Shanars, change of religion worked no for- 
feiture of the civil rights of the convert in 
the original family. 


10. The ‘correctness of the ‘view taken in 
Muthayya Nadan v. Bhagavathi Pillai Nadackil 
came to be considered by a Full Bench of the 
Travancore High Court in Ananchaperumal 
Nadar v.Muthayya Nadar2. In separatebut con- 
curring judgments, Krishnaswami Iyer, C.J., 
and Krishna Pillai J., laid down that the 
usage permitting an apostate to succeed 
having | prevailed only under conditions 
where Hindu law governed both the deceased 
and the heir, there is no scope left after the 
Christian Succession Act for the usage to 
operate; the result of the Act was to abrogate 
the usage in its entriety as regards the Chris- 
tian converts for whom it established a 
fresh Gode of rules of succession in substi- 
tution of Hindu law. Abraham, J., took a 
different view and gavea dissenting judgment. 
Giving his reason for disapproving the ratio 
adopted іп Muthayya Nadan v. Bhagavathi 
Pillai Nadachi! Krishnaswami Iyer, C.J. held 
as follows:— - 


*In arriving at a decision, the learned 
Judges, in Muthayya Nadan у. Bhngavathi 
` Pillai Nadashi! had reference only to the 
usage amongst Shanars and never adver- 
ted to another important factor that had 
‚ arisen for consideration even then in the 
саке, Viz,. the effect upon the usage obtain- 
лы 
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ing amongst the. Shanars of the passing 
of. the. Christian Succession Act of 1092 
(M.E.).. There could Be. no doubt that, 
as an authority. on the points decided 
therein, we should, undoubtedly, have 
followed the decision in Muthayya Nadan’s 
casel had we not to consider in the present 
case the further point not raised and con- 
sidered in, Muthtyya Nadan’s casel viz., 
the effect of the passing of the Christian 
Succession Act of.1092, (M.E.) involving 
a more careful definition and understand- 


ing.of the usage than was then called. 


for”. 


Later down, dealing with the usage pre- 
valent amongst the Nadar community, the 


learned Chief Justice spoke as follows:—. 


“It must, be noticed that the usage, as has 
been established and as recognised in the 
cases of this Court, was limited to circum- 
stances of a three-fold character :. (1) The 
converts were converts to Christianity; 
(2) Both the'converts and the non-converts, 
as between whom the question of succession 
or Survivorship may arise, were governed 
by the Hindu law in general. om 


(8) Both of them were governed by опе 
system of inheritance under the Hindu 
Law, in the sense that all of them were 
regarded as belonging to one fold..of 
persons governed by the tie of the common 
Hindu Law with possible mutual rights 
of succession or survivorship. These 
‘appear to me to be the true conditions 
of the usage, and the question now arises 
as to the e“ect of the Christian. Succession 
‘Act upon that usage. It has been conten- 
ded that thé usage as a usage meant no 
‘more than this, that amongst Hindu 
.Nadars apostasy as a ground of exclusion 
from inheritance stood completely aboli- 
shed and tthe rules of succession and 
. survivorship under the Hindu Law, 
were hot | limited by .. any other 
considerations. I feel myself entirely 
unable to overlook the precise. facts and 
.circumstances ^ governing the usage. 
Wheré a.usage in variance with the law 
has been established to prevail amongst 
pérsons ‘governed by the Hindu _ law, 
the. advantages and disadvantages resulting 
from that usage must. be preserved in all 
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their integrity in every individual case t° 
which the usage is sought to be applied. 
Where a Hindu Nadar can be an heir to 
a Christian Nadar and vice versa and as 
between such Nadars following the Hindu 
law, the usage excluded the disqualifi- 
cation of exclusion from inheritance on 
the ground of apostasy, is it permissible 
to infer that the usage can subsist where, 
under changed conditions, the Hindu 
Nadar could not succeed to the Christian 
Nadar under the Hindu Law as thereto- 
fore and this disparity has arisen by a 
statutory interference? It appears to 
me that it is of the essence of the usage 
that the person succeeding and the person 
succeeded to must both be governed 
_ by Hindu law for the usage to apply...... 
But where the apostate becomes not only 
an apostate to the Hindu faith, but also 
became an apostate to the Hindu law, 
if I may use that expression, I find it 
impossible to predicate that the known 
_ usage could atall apply to those conditions. 
Usage must be based upon what has been 
Observed and what has been done. The 
applicability of usage to these changed 
conditions would only be an attempt, 
I believe, ineffectual, to extend the usage 
and not to apply the usage-in its original 
integrity in the conditions and the atmos- 
phere under which it prevailed.” 


Krishna Pillai, J., who concurred with the 
view .of the learned Chief Justice, gave 
expression to bis view in the following 
manner: 


‘The time-honoured custom of Christians 
: being recognised as forming part of a 
Hindu family was thus effectivley put an 
end to, with the result that the Hindu 
law, purgéd of the custom, became there- 
after the law governing the Hindu sect, 
and the Christian Succession Асі untain- 
ted by the custom which had become 
obnoxious to the Christian Nadars was 
made the basic law for all matters of 
succession and inheritance amongst 
-them. In this view, it is not possible to 
see how any part of the custom which was 
so abrogated can be said to have survived 
the Act. To concede that survivorshi 
was destroyed, but reversion imde 

is to say the least illogical. 
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11. Weshallrefer to the dissenting judgment 
of Abraham, J., at a later stage, since. Mr. 
Selvaraj placed reliance on that judgment 
and canvassed for'its acceptance. In the 
later Full Bench case, which, according to 
the learned single Judge, appeared to con- 
flict with the view taken in Ananchapzrumal 
Nadar v. Muthayya Nadar! the controversy 
was limited in scope and did not deal with 
the general question as to the impact made by 
the Christian Succession Act on the custo- 
mary law of succession followed by the Nadars. 

hat arose for consideration in Shanmuga- 
Шау Ammal v. Dsvasahayam Nadar? 
was whether a Nadar Christian woman who 
succeeded to the properties left by her hus- 
band as a limited owner in accordance 
with the principles of Hindu Mitakshara 
law followed by them can be deemed to 
have acquired absolute 
perties by reason of the Christian Succession 
Act being enacted. Inter айа a question 
was raised whether the.second plaintiff in 
that suit, who was born a Christian, could 
lay claim to the property as a reversioner 
on the footing that succession amongst Chris- 
tian Nadars was governed by the principles 
of Hindu Law as per custom. The Full 
Bench held that since the last full owner died 
іп 1076 (M-E.) ‘t.e., before the Christian 
Succession Act was enacted, the second 
plaintiff, though ‘a Christian, was entitled 
to claim reversionary rights on the basis of 
customary law. On the other question 
regarding the enlargement of rights of the 
limited female owner, the Full Bench pointed 
out that under section 3 of the Christian 
Succession Act, the provisions of the Regula- 
tion would not apply to any  intestacy 
occurring before the date on which 
the Regulation came into force. The 
Full Bench followed the ratio in two earlier 
cases, viz:—  Gumamony у. Chempakutti8 and 
Narayana Muthu v. Abraham and declined to 
follow the view taken in Ananchaperumal 
Nadar v. Muthayya Nadar| and held that the 
Christian Succession Act contained no pro- 
vision which would justify the Court holding 
that a widow's estate would get converted 
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into an absolute estate by the passing of the 
Christian Succession Act. We may mention 
here that in Ancnchaperumal Nadar v. Muthayya 
Nadar! it washeldthatthe limited estatesheld 
by Nadar women under the Hindu law became 
converted into absolute estates with full 
powers under the Christian Succession Act. It 
is only with this statement oflaw the latter 
Full Bench differed and held that it cannot 
approve of that statement. In such circum- 
stances, we have to point out that as ' far 
as the debate contained in the second appeal 
is concerned, there is no conflict of views 
between Ananchaperumal Nadar v. Muthayya 
Nadar! and Shanmugathayi Ammal v. Devasaha- 
yam Nadar2. 


12. In view of this position, we can dispose 
of the appeal by holding that the first appel- 
late Judge had applied the correct principles 
of law and decreed the suit and as such the 
appeal must fail. However, Mr.Selvaraj 
contended before us that we should indepen- 
dentlv examine the correctness of the ratio 
laid down in Ananchaperumal Nadar v. Muthayya 
Nadar! and render judgment in the case. 
Learned counsel stated that the Christian 
Succession Act had been enacted only to 
consolidate and amend the rules of 
law ‘applicable to intestate Succes- 
sion among the Indian Christians in Travan- 
core and the legislation had not interfered 
with or abrogated the customary law followed 
by the Hindu Nadars of Travancore State, 
which permitted members of Nadar families 
belonging to the Christian faith also being 
admitted to inheritance and succession. Lear- 
ned counsel argued that it did not implioredly 
impinge upon the usageadopted bythe Hindu 
Nadars in refraining from treating the con- 
verts to Christianity as apostates and instead, 
treating them as members of the family and 
admitting them to succession in accordance 
with the principles of Hindu law. As such, 
any change brought about by the Christian 
Succession Act to regulate the law of succes- 
sion relating to Christian converts cannot 


have the effect of extinguishing the customary 


law followed by the Nadars of the Hindu 
faith and, consequently, the customary law 
wil continue to govern the Hindu and 
Christian Nadars so far as the rights of succes- 
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sion to properties left behind by Hindu: 


Nadars are concerned. To put it differ-: 
rently, the submission of learned counsel 
was that though the converts would, subse- 
quent to the passing of the Act, be governed, 
by the Christian law of succession, the non- 
converts ;.e., Hindus, would continue to be 
governed by theold and subsisting law govern- 
ing them. In this context, learned counsel 
placed very great reliance on the dissenting 
judgment of Abraham, J., in Ananchaperumal 
Nadar v. Muthayya .Nadarl. The relevant 
portions in the judgment read as follows:— 


“Indeed, the gist of the argument was 
that with the passing of the Christian 
Succession Act which applied to the Nadar 


converts, the usage primarily existing stood. 


abrogated, for want of mutuality. 


It seems to me 


tely no disqualification from the religious, 
social. or proprietary point of view. The 
disqualification was removed not by 
Hindu law, but in spite of itand by custom. 
If, in these circumstances, before the 
Christian Succession Act came into force, 
family properties had „been actually 
divided, between the convert and his 
Hindu relations, such division would not 
still have reintroduced any peculiar 
disqualification or abrogated the custom 
in use. The Christian Succession Act 
practically brought about this division 
by transforming the joint tenancy into 
a tenacncy in common. Partnership and 
its concomitant survivorship ceased to 
exist. That was all. The convert would, 
thereafter, be governed by the Christian 
law of succession and the Hindu, by the 
old and subsisting law governing him.” 


Eventually, Abraham, J., held as follows :— 


"If any changeis deemed  neccessary, 
it should be brought about by legislation, 
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and not by Judicial interference. It is 
not for the Court.to make up for any 
mutuality previously enjoyed. by changing 
the law for the Hindu Nadars trom what it 
now obtains." 


Mr. Selvaraj submitted thatthe view taken 
by the dissenting Judge, Abraham, J., had 
eventually found tavour with Government 
and this is reflected by the extension of the 
Caste DisabilitiesRemoval Act (XXI of 1850) 
to Kanyakumari district in 1951 (1126 M.E.). 
Section 1 of that Act reads as follows :— 


“1. paw or usage which inflicts forfeiture 
of, or affects, rights on change of religion 
or lose of caste to, cease to be enforced :— 


So much of any law or usage now in force 
within India as inflicts on any person 
forfeiture of rights of property, or may 
be held in any way to impair or affect 
any right of inheritance, by reason of his 
her renouncing, or having been excluded 
‘from the communion of any religion, or 
being deprived of caste, shall cease to be 
enforced as law in any Court.” 


Since this Act has been extended to Kanya, 
kumari district to which the parties belong- 
long after the death of Ponnammal, its 
provisions cannot have application to the 
facts of the case, and hence it is not necessary 
for us to dwellat length on the change brought 
about by the legislation on the persorial law 
or usage which affected the rights of inheri- 
tance of any person by reason of exclusion 
from the communion of any religion or de- 
prival of caste. It will however he apposite 
to point out that we аге not 
now dealing with any usage which affected 
the rights of inheritance of persons on the 
ground of religious or caste considerations, 
but on the other hand, we are concerned 
with the continuance of a custom which 
accorded with the underlying object of the 
Caste Disabilities Removal Act. While pure 
Hindu Law as such treated converts t 

Christianity as apostates and forfeited the! 
rights to property or succession of the con- 
verts, the customary law practised by the; 
Nadars, in so far as the converts to thej 
Christian faith should not be treated as! 
outcastes and they would not be deprived] 
of their right to property or succession. 
In our opinion, the modification of the per- 
sonal law by custom by long and continuous; 
usage which resulted in the customary law Р 


1% 


being recognised as valid and enforceable bY 
Courts, cannot be viewed trom one angle 
alone, but on the other hand, must be viewed 
in its entire perspective. Seen from the side 
of the converts alone, it is no doubt true 
that the Ghristian Succession Act did not aff- 
ect the rights of Hindu Nadars to overlook 
the conversion to Christianity of their family 
Inembers and recognise their rights also to 
claim the properties of the family under 
the rule of survivorship, reversion etc. 
But, what is of significance 1s whether, on 
this ground alone, the appellant's contention 
that the Act in question did not interfere 
with the practice of the customary law can 
be accepted. For a proper appreciation of 
the matter, we must bear in пипа the under- 
lying reason for the members of the Nadar 
community deviating from the principles 
of Hindu law and admitting to succession 
and inheritance the members of the family 
who had gone over to the Christian faith. 
Obviously, the members of the community 
must have felt that notwithstanding the 
conversion to Christianity of some of the 
family members, the ties of relationship as 
well as social communion, marital rights, 
funeral rites etc., need not stand affected and, 
like wise,so long as the converts were prepared 
to be governed by the system of inheritance 
under the Hindu law, there need not be 
any exclusion of the Christian converts from 
property rights. Stated differently, it means 
that the members of the Hindu faith agreed 
to give shares in the properties to the Christian 
converts provided, in return, their rights to 
Succeed to the properties of the Christian 
converts also remained unaffected and was 
recognised by the converts by agreeing to 
have a common system of inheritance under 
the Hindu law. It is this mutuality 
which should have impelled the  Nadar 
community to deviate from the ancient texts 
and evolve a customary law that created 
rights and liabilities in favour of the converts 
as well as the non-converts. To forget 
this feature and contend that the usage was 
a completely one-sided affair and the Hindu 
Nadars were bound by it for ever and 
irrespective of the curtailment of their 


mutual rights by enactments like the Chris- 


tian. Succession Act, is too sweeping an argu- 
ment to meritacceptance. As pointed out 
by Krishnaswami Iyer, CJ., were a usage at 
variance with the personal law had been 
established to prevail amongst: persons, the 
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advantages and disadvantages resulting from 
that usage must be preserved in.their ful 
integrity in every individual case to which 
the usage is sought to be applied. Other: 
wise, the blind application of the usage to 
one section of the people alone will mak 
the law of inheritance a lopsided one in 
favour of the converts. By way of illustra- 
tion, it may be stated that a convert can lay 
claim to the properties of a Hindu as a sur- 
vivor or às a reversioner, but correspondingly 
a Hindu will not be entitled to claim such 
rights against the properties left by a convert, 
since the latter's properties will be governed 
by the Christian Succession Act in the matter 
of succession. Therefore, the continuance 
of the usage is irretrievably-linked with both 
parties, viz., Hindus as well as Christian 
converts being governed by the Hindu law 
of inheritance. Once legislation intervened 
ana placed the Christian converts outside 
the fold of Hindu law in the matter of in- 
heritance in respect of their properties, the 
usage must be held to have been disrupted in 
its form, content and applicability-resultin 

in its discontinuance. We are unable to 
share the opinion of Abraham, J., that 
not with standing the converts being govern- 
ed by the Christian law of succession, the 
Hindu Nadars will continue to be governed 
by the customary law practised by them 
hitherto and that a change in the state of 
affairs can be brought about only by legis- 
lation and not judicial interference. The 
learned Judge has failed to note that no legis- 
lation was · called for since the customary 
law died a natural death by reason of the 
Ghristian Succession Act robbing the custo- 
mary law of its content of mutuality, and as 
such, allthat the Court had done in Anancha- 
perumal Nadar у. Миіћаууа Nadar! was only 
to have noticed this feature and determined 
the rights of parties accordingly. | 








1З. In the course of his arguments, Mr. 
Selvaraj submitted that once materials were 
placed before Court to prove the practice ofa 
customary law by a certain section of the 
public, then the bounden duty of the Courts 
was to respect the usage and administer the 
law accordingly and itis not open to Courts 
to fashion the law according to its own views. 


rH 
i. 36 T.L.J. 503: 1944 T.L.R. 595 (F.B,), 


bese 


of justice and fairplay or refuse to administer 
the customary law on the ground that it 
suffered from short comings such as lack of 
mutuality etc. To buttress his contention, the 
counsel referred to a passage from Salmond 
on Jurisprudence (Twelfth Edition) at page 
32 and the observation of the Privy Council 
in The Collector of Madura v. Moottoo Ramolinga 
Setkupathi!. The passage from Salmond on 
Jurisprudence reads as follows :— 


"Speaking generally, itis well that Courts 
of justice, in seeking for those rules of 
right, which it is their duty to administer, 
Should be content to accept those which 
have already in their favour the prestige 
and authority of long acceptance, rather 
than attempt the more dangerous task of 
fashioning a set of rules for themselves 
by the light of nature. The national 
conscience may well be accepted by the 
Courts as an authoritative guide; and. of 
thisconscience national custom is the 
external and visible sign.” 


In The Collector of Madura v. Moottoo Вата" 
linga Setkupatky! the Privy Council has obser- 
ved as follows :— 


“Тһе duty ofa Judge to administer Hindoo 
Law is not so much to inquire whether the 
disputed doctrine is fairly deducible from 
the earliest authorities, as to ascertain 
whether it is one that has been received 
by the ptrticular school of Hindoo law, 
which prevails in the District in which the 
case arises with which he has to deal, and 
whether such doctrine has been sanctioned 
by usage; as by the Hindoo system of law 
clear proof of usage will outweigh the writ- 
ten opinion of text writers. 


We are of opinion that the legal proposition 
extracted above are undoubtedly indisputa- 
ble, but what has been overlooked by the 
counsel is that what we are now called upon 
to decide is, not about the wisdom and equi- 
table nature of the customary law, but 
whether it continued to have operative force 
in spite of the inroads made into it by the 
Christian Succession Act. Examined from that 
angle, the passages do not have any rele- 
vance to the debitein the appeal. Arother 
passage is also cited by the counsel and that 
is fund at page 161 of Mulla's Hindu Law 


emu -———————————— — M É— 
1, (1967-69) 12 Moo. Т.А. 397. | 
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(140 Edition), and tbe passage relates to 
the effect of the Caste Disabilities Removal 
Act. It runs as follows:— 


"Change of religion and loss of caste which 
at one tune were grounds of forfeiture 
.of property and of exclusion from 
inheritance ceased to be so after 
the passing of the Caste Disanbilities 
Removal Act, 1850.” 


The reference to this passage is not called 
for in this appeal, because tbe Caste Disa- 
bilities Removal Act was extended to Kanya- 
kumari district long after the death of the 
owner of the suit property Ponnammal. 
Even if the Act had been extended before 
her death, it cannot have any application, 
because what the law sought to achieve 
had already been achieved by the members 
of the Nadar Community by evolving a 
customary law which ran counter to the 
prescription given by the orthodox Hindu 
Law. The benevolent usage, however, was 
materially affected by the Christian Succes- 
sion Act taking away the Christian converts 
outside the fold of Hindu Law in so far as 
succession to their properties was concerned 
and this caused a fundamental disruption of 
the usage which deprived it of its uniform 
applicability to Hindu Nadars as well as 
Christian Nadars and conferring in the 
process mutual rights of succession in favour 
of both. We are therefore clearly of the 
view that the ratio decidendi in Anancha- 
perumal Nadar v. Muthayya Nadari is fully 
worthy of acceptance and, secondly, there 
is no conflict of opinion between that case 
and Skanmugathayt Ammal v.  Devaschyam 
Nadar2, 


14. As the lower appellate Court has applied 
the correct principles of law and decreed 
the suit, it follows that the second appeal 
has to fail and will accordingly stand dis- 
missed. We, however, make no order as 
to costs. 


15. The learned counsei for the appellant 
makes an oral application for certificate of 
leave being granted under Article 133 of the 
Constitution of India for an appeal being 
preferred to the Supreme Court agzinst our 
We do not think this is a fit 
case for granting certificate because, firstly, 
АА ААА ьо 

1. 86 T.L.j. 503 : 1944 T.L.R, 595 (F.B.) 

2. LLR. (1954) Т.С. 826: АЛЕ. 1954 
T.G. 497 (Р.В.) 
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the question of law involved is not of such 
general importance as needs determination 
by the Supreme Court, and secondly, after 
the Hindu Succession Act, 1956, came into 
force, the question as. to whether Christian 
Nadars can claim right of succession to the 
properties owned by their Hindu relations 
on the foot of customary law, which itself, 
in Our opinion, became obliterated by reason 
of the passing of the Travancore-Cochin 
Succession Act, cannot at all arise. 


16. Hence, we decline to grant leave. 
R.S. Second appeal 


dismissed. 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. moe 
PRESENT :—F. Ratnam, Jj. 


Shriram Chits and Investments (P.) Ltd., 
represented by its Executive Director | 


д. ,.  Petiligners* 


S. Padmanaban and others 


.. Respondents. 
Givil Procedure Gode (V of 1908), Order 20, 
rule ll (2) — Scope — Proceedings initiated 


long afier the coming into force of Act (CIV of 
1976) — Amended provisions to upply — Order 
for pupment of decree amount iu. instalments — 
Cousent of decree-holder not obtained — Court 
nevertheless ordering payment in instalments— 
Order liable to be set aside. 


Whatever might have been the position prior 
to the amendment of the Code of Civil 
Procedure by Act CIV of 1976, now, under 
Order 20, rule 11 (2) the Court, after the 
passing of the decree, is empowered to pass 
an order directing the payment of the decree 
amount in instalments on an application by 
the judgment-debtor and with the consent 
of the decree-holder and on such terms as 
to the payment of interest, the attachment 
of the property of the judgment-debtor or 
the taking of security from him, or otherwise, 
as the Court thinks fit. Section 97 (1) cfthe 
Act CIV of 1976, declares that any amend- 
ment made, or any provision inserted in the 
principal Act by the High Court before the 
‘commencement of Act CIV of 1976, except 





*G.R.P.Nos, 2078 and 


2079 of 1980. 12th January, 1981, 
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in so far as the amendment or prcvision is 

consistent with the provisiors of the princiy al 
Act as amended by Act CIV of 1976, by the. 

Civil Procedure Code, shall stand repealed.. 

Section 97 (2) of Act CIV of 1976, which 

saves the applicability: of some of the pro- 

visions introduced by Act CIV of 1976, 

does not include Order 20,rule 11 of the 

Code of Civil.Procedure. Section 97 (3) of 

Act CIV of 1976 declares that except as 
otherwise provided in sub-section (2), the 

provisions of the principal Act in the Civil 
Procedure Code, as amended by Act CIV 

of 1976 shall apply to every suit, proceeding, ` 
appeal or application pending at the com- 

mencement ofthe Act or instituted or filed 

after such commercement. In the presert 
case, the proceedings, out of whick the civil 
revision petition arises have been instituted 
in 1980 long after the coming into force: of 
the provisions of the Code of Civil Procedure 
(Amendment) Act CIV of 1976, and conse- 

quently, the amended provisions of Order 
20, rule 11 (2), Givil Procedure Code, would 

apply to the instant case. Though the 

judgment-debtors had made an application 
for a direction that the decree amour t sl.ould 
be made payable by instalmerts, yet. tke 
petitioner, as decree-Lolde:, led cpposed 
the same and therefore in the instart case 
the decree-holder has not’ corserted to the 
payment of the decree amount in irst: 'm.cr t: 

which is a vital conditior. as per the 2 mer ded 
provision. In the absence therefore, о} con- 
sent on the part of the petitiorer, the Ccurt 
below acted with material irregularity in 
extending the time for payment ofthe balance 
of the decree-amount in six iastalments. 
The order has therefore to be set aside. 


[Para. 2.) 


Petitions under section 115 of Act V of 1908 
praying the High Court to revise tke order 
ofthe X Assistant Judge of the Coty Civil 
Court, Madras, dated 23rd July, 1980 and 
madein E.A. Nos. 1674 and 1672 of 1980 
respectively (E.P. No. 330of1980in O.S. No. 
7689 of 1976.) 


JV. Venkataraman for Petitioner. 
Miss K. Manjula for 2nd Respondent. 
The Court made the following 


OnpEeR.—' [he decree-holder in O.S. Мо; 
7689 of 1976, 10th Assistart Jucge, City 
Civil. Court, Madras, 15 the~-petitiorer -in 
these Civil Revision Petitions. A decree 


Ij 
was obtained on 7th February, 1978, for a 
sum of Rs. 6,692 by the petitioner against 
the respondents herein and in ordei to rea- 
‘lise tne amount due under the decree, the 
petitioner, on 10th December, 1979, filed 
an application fer execution as well in E.P. 
No. 33 of 1980. While so, on 21st March, 
1980, two applications were filed by the 
respondents herein E. A. Nos. 1674 f 
198U and 1672 of 1980 in E.P. No. 33 of 
1980, purporting to be under section 151, 
Civil Procedure Code, praying for an exten- 
sion of time to pay tbe balance of the decree 
amount in 10 months and also for raising 
the order of attachment ordered in E.P. 
No. 33 of 1980. Those applications were 
opposed by the petitiorer. Ever so the 
exzcuting Court granted six month's time to 
the respondents herein to pay the decree 
amount and consequently, directed tie rai- 
sing of the order of attachment ordered 
in E.P. No: 33 of 1980. It is the correctness 
of this that is challenged in these civil te- 
vision petitions by the decree-Lolder. 


2. What is urged by the learned counsel 
for the petitioner is that since at the time 
when the decree was passed in tke presert 
case on 7th February, 1978, tbe respondents 
did not pray for any time for payment of 
the decree amount, any such order peimit- 
ting the payment of the decree amount in 
instalments by the respondents-jucgmert- 
debtors сап be passed later only with the 


consent of the petitionerjdecice-lclecr zic 


nct having been so done in the present case, 
the order permitting the responderts to pay 
the decree amount in,six month's time is 
illegal. On the other hand, the learned 
counsel for the respondents would contend 
that it would be a matter for the Court to 
decide whether an instalment payment 
should be granted even after tne decree 
or not and that in the present case, the 
Court has considered all the circumstarces 
of the case and permitted the respondents 
to pay the decree amount by granting six 
mjath’s time and also by raising the attach- 

ent and that such an order is perfectly 
justified by tbe circumstances oí tbe case 
and dozs not deserve, to be interfered with 
in revision. Whatever might have been 
the position prior to the amendment of the 
Code of Civil Procedure by Act CIV of 
1976, now under Order 20, rule 11 (2), 
the Court after the passing of the decree is 
empowered to pass an order directing the 
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payment of the decree amount in instalments 

on an application by the judgment-debtor 

and with the consent oí the decree-l.olcer 

and on such terms as te the payment of 

interest, the attachment of the property of 
tne judgment-debtor, о” the taking of secu- 
rity from him, or otherwise, as the Court! 
thinks fit. Section 97 (1) of Act CIV of 1976 

declares that any amendmert mace, or ary 
provision inserted in the principal Act by 
the High Cowt before the commencemert 

of Act CIV of 1976, except in so far as the 

amendment or provision is consistent with 

the provisions of the Principal Act as amen- 
ded by Act CIV of 1976 of the Civil Procedure 

Code shall stand repealed. Section 97 (2) 

of Act CIV of 1976 which saves the appii- 
cability of some of the provisions introducec 
by Act CIV of 1976 does not include Orde: 

20, rule 11 of the Code of Civil Procedu:e. 
Section 97 (3) of Act CIV of 1976 declares 
that except as otherwise provided in stb- 
section (2), the provisions of the Principa? 
Act viz.,the Civil Procedure Code 2s amen- 
‘ded by Act CIV of 1976 shall apply to every 
suit, proceeding, appeal or application, pen- 
ding at the commencement of this Act or 
instituted or filed after such commerce mart 
In the present case, the proceedings, out 

of which the Civil Revision Petticrs arise, 
have been instituted in 1980 long after tle 
coming into force of the provisions of Act 
CIV of 1976 and consequently, the amer ded 
provision of Order 20, 1ule 1] (2), Civil 
Procedure Code, would apply to the instant 
case. Though the judgment-debtors аа 
mide an application for a direction thet the 
decree amount should be made payable by 
instalments, yet, the petitiorer,or tle decree}. 
holder, had opposed the same and therefore, 
in the present case, the decree-holder Las rot 
consented to the payment of the decree 
amount in instalments, which is 2 vital 
condition as per the amended provision, 
in the absence, therefore, of consent on the 
part of the petitioner,the Court below acted 
with material irregularity in exterd:rg the 
time for payment of the balance of the 
decree amount in six instalments. That 
order does not conformto the  require- 
ments of Order 20, rule 11 (2) of the Code of 
Civil Procedure as amended and has, there- 
fore, to be set aside. Consequently, the 
order raising the attackmert Fas also to be 
set aside. The result is, the orders passed 
by the executing Court in E.A. No. 1674 of 
1980 and 1672 of 1980 in E. P. No. 33 of 1980 
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in O.S..No. 7689 оЁ 1976 аге set aside.and 
E.A. No. 1674 of 1980 and 1672 of 1980 are 
dismissed. The Civil Revision Petitiors are 
allowed. No costs. | 


R.S. 





Revision Petition ollowed. 


[FULL BENCH] 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PnEsENT:—M. M. Ismail, CJ., M. A. Sathar 
Sayeed and R. Sengottuvelan, JJ. 


The Chief Controlling Revenue Autho- 
rity, Board of Revenue, Madras. 


euro з з .. Petitioner* 
v. ‘ B 


T. Ranganathan Pillai, represented by 
the Power o£ Attorney Agent, R. Krishna- 
veni Respondent. 


Indian Stamp Act (II of 1899), sections 2 
(24) and 64 (a)—Settlement—Definition— 
Document in question —.Purporting to be.a 
trust deed—Whether trust deed or settlement 
—Proper stamp duty payable. 


Ultimately the nature and character of a 
transaction has to be determined only -with 
reference to the language which the docu- 
ment employs. Admittedly, in the present 
case the document in question purporting to 
be a trust deed was not an agreement in writ- 
ing to make any disposition. Therefore ‘it 
could not fall within the first limb of the inclu- 
sive part of the definition of "settlement" in 
section 2 (24) of the Indian Stamp Act. The 
only other point is whether it could be said 
to be an instrument . recording, whether Бу 
way of declaration of trust or otherwise, the 
terms of any such disposition. The crucial 
word to be considered in this . behalf is the 
word ‘such’ qualifying the expression “disposi- 
tion”. Therefore in the inclusive portion ‘of 
the definition the expression “such disposi- 
tion” would undoubtedly govern only dis- 
positions contemplated by clauses (a), (b) 
or (c) of section 2 (24) of the Indian Stamp 
Act. If the disposition did not fall within the 


t — 
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scope of section 2 (24) (a), (b) or (c) then 
the inclusive portion of the definition would 
also not apply. | [Para. 3.] 


Held, that having regard to the recitals, the 
document in question was chargeable to stamp 


duty under Article 6, clause (a) as a declara- 


tion of trust and not under Article 58 as a 
settlement as defined in section 2 (24) of the 
Indian Stamp Act. [Para. 4.] 


Case referred by the Chief Controlling Reve- 
nue Authority, Board of Revenue, Madras to 
the High Court for its opinion, under sec- 
tion 57 of the Indian Stamp Act, 1899, the 
following questions:— | 


"Whether the document dated 5th Novem- 
ber, 1975, executed by the Respondent and 
purporting to be a Trust Deed is just a 
Trust deed and liable to be stamped as 
such under Article 64-A ‘of Schedule I to 
the Stamp Act or is a Settlement Deed as 
defined under section 2 (24) of the Stamp 
Act and therefore liable to be stamped as 
such under Article 58 (A) of Schedule І 
to the Stamp Act". 


N. R. Chandran, the Additional Government 
Pleader, for Petitioner. 


R. G. Rajan, for Respondent. 
The Judgment of the Court was delivered by 


Ismail, CJ.—In this reference made under 
section 57 of the Indian Stamp Act (Central 
Act II of 1899), the question that requires to 
be considered, as set forth by the Chief Con- 
trolling Revenue Authority, Board of Reve- 
nue, Madras, is: 


"Whether the document dated 5th Novem- 
ber, 1975, executed by the respondent and 
purporting to be a trust deed is just a trust 
deed and liable to be stamped as such under 
Article 64-A of Schedule I to the Stamp Act 
or is a settlement deed as defined under 
section 2 (24) of the Stamp Act and 
therefore liable to be stamped as such 
under Article 58-A of Schedule I to the 
Stamp Act?” 


2. Before referring to the concept of a 
settlement deed or a,trust deed as defined 
in the Act ог as known to the law,.we would 
like to refer to-the terms of the document. 


n C.G.R, А., BOARD OF REVENUE 0. RANGANATHAN PILLAI (r.n.) (Ismail, C7.) 


in question since ultimately it is the terms, 


of the document which wil determine the 
character of the transaction. The document 
was executed by the respondent, T. Rangana- 
than Pillai, on 5th November, 1975, in favour 
of his mother's sister's husband. In the docu- 
ment it is recited that even during the life- 
time of his father, the respondent and his 
brothers became divided from the father and 
because of his inexperience and inability to 
manage his own properties, his father, in the 
interest of the family, was managing fhe pro- 
perties of the respondent also and that after 
the death of the father on 8th February, 1975, 


the respondent did not have any assistance or , 


help from proper, persons for the manage- 
ment of the properties and therefore had 
experienced several difficulties. The docu- 
ment also points out that persons who were 
prepared to take advantage of the inexperi- 
ence of the respondent and injure him were 
not wanting. 
thought about the best method of serving the 
properties for the benefit of himself and the 
.members of the family and, on the advice of 
and in consultation with his paternal uncle 
and others who were interested in the affairs 
of the family, he came to the conclusion that 
the only method of dealing with the situa- 
tion was to create a trust in respect of his 
properties for the benefit of his family and 
himself. It is in view of this conclusion he 
was executing the document. Не further 
pointed out that there were debts incurred by 
his father and his share of the debts had also 
not been discharged and he had executed a 
power of attorney in favour of his brother 
Репа Thiruvadia Pillai in connection with the 
discharge of those debts and he had to sup- 
port his wife Krishnaveniammal and his 
daughter Parvathy out of his estate. The 
document further states that in view of the 
drought, the properties were not vielding any 
income and he was finding it difficult even 
to maintain himself and his family and, in 
the prevailing situation, he had to incur debts 
for the purpose of running the family itself. 
Under these circumstances, for the purpose of 
properly maintaining himself and his family 
he was creating a trust in respect of the pro- 
perties in favour of his mother’s sister’s hus- 
band, S. S. Muthukumaraswamia Pillai. The 
document recites that he was transferring all 
his properties in favour of the said Muthu- 


It is in such a situation he: 
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kumaraswamia Pillai, by way of trust, so that 
in the interest of the family of the respon- 
dent, he could absolutely administer, enjoy 
and deal with the properties. One of the reci- 
tals in the document says that in his capa- 
city as trustee, the said Muthukumaraswamia 
Pillai will realise the income.from the proper- 
ties and maintain the respondent and the 
members of the family and the said Muthu- 
kumaraswamia Pillai, in his discretion, can 
enjoy the properties directly or by leasing 
out and he should maintain correct accounts 
in respect of the income and expenditure of 
the estate, even though having regard to the 
confidence he had reposed in the said Muthu- 
kumaraswarmia Pillai, he had no right to ques- 
tion the correctness of the accounts main- 
tained by him or take proceedings against him 
with reference thereto. It also states that if 
the trustee feels a transfer or exchange of 
any of the properties was һесеѕѕагу for the 
benefit of the family, he was competent to do 
so, Thereafter occur a few crucial sentences; 
one such sentence is that if any one of his 
children becomes a major, the trustee, namely 
Muthukumaraswamia Pillai, is under an obli- 
gation to entrust the trusteeship to that 
major so that he can administer the proper- 
ties for the benefit of himself and the other 
heirs of the respondent. The document fur- 
ther states that if before any one of the heirs 
of the respondent attains majority, the said 
Muthukumaraswamia Pillai wants to free him- 
self from the trusteeship, it is open to him 
after consultation with the uncle of the res- 
pondent, namely, T. K. Ramanuja Kavioda- 
yar, to nominate another trustee and hand 
over the trusteeship to him. The person who 
thus becomes a trustee will have to perform 
the obligations and exercise the rights referred 
in the trust deed. The document concludes 
by stating that the respondent had no right 
to either modify or cancel the same. І is 
this document with these recitals that has 
now to be considered as to whether it is a 
settlement as defined in the Stamp Act ог 
merely a trust deed, 


3. The expression ‘Settlement’ has been de- 
fined in section 2 (24) of the Indian Stamp 
Act, 1899 and that definition reads as 
follows ;— 7 ; 


% 
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«156 етепе means апу non-testamentary 
disposition, in writing, of movable or im- 
"movable property made— 


(a) in consideration of marriage, 


(b) for the purpose of distributing pro- 
perty of the settlor among his family or 
those for whom he desires to provide, or 
for the purpose of providing for some 
person dependent on him; or 


(c) for any religious or charitable purpose; 
and includes an agreement in writing to 
make such a disposition and, where any such 
disposition has not been made in writing, 
any instrument recording, whether by way 
of declaration of trust or otherwise, the 
terms of any such disposition". 


It is not in dispute that before a transaction 
can fall within the scope of this definition, 
the disposition of the property must be made 
for one or other of the three purposes men- 
tioned in clauses (a), (b) and (c). It is 
conceded by the learned Additional Govern- 
ment Pleader that the document will not 
come within the scope of section 2 (24) (a) 
of the Stamp Act, because there is no dis- 
position of property in consideration of mar- 
rage. Equally admittedly the transaction 
will not come within the purview of section 2 
(24) (c) because there is no disposition of 
property for any religious or charitable ригз+ 
pose. The learned Additional Government 
Pleader, at one stage felt that the transaction 
will fall within the scope of section 2 (24) 
(b), but on further consideration after reading 
the recitals in the document, conceded that 
clause (b) of section 2 (24) also will not 
apply. Ultimately the learned Additional 
Government Pleader had to fall back upon 
only the inclusive portion of the definition 
reading :— 


T as agreement in writing to make 
such a disposition and, where any such 
disposition has not been made in writing, 
any instrument recording, whether by way 
of declaration of trust or otherwise, the 
terms of any such disposition". 


Admittedly the document in question is not 
an agreement in writing to make any disposi- 
tion. Therefore it cannot fall within the first 
limb of the inclusive part of the definition 


| THE MADRAS LAW JOURNAL. RERÓRT& . — 


i 
(1981: 


as well." Then théré remains. only one other | 
point, namely whether it can be said to be an 

instrument recording, whether by way of 

declaration of trust or otherwise, the terms 
of any such disposition. The crucial word to 

be considered in this behalf is the word ‘such’ 

qualifying the expression “disposition”. | 
Therefore, in the inclusive portion of the | 
definition the expression “such disposition” 

will undoubtedly govern only the disposition 

contemplated by clauses (a), (b) or (c) of 

section 2 (24). If the disposition does not 

fall within the scope of section 2 (24), (a), 

(5) or (c), then the inclusive portion of the 

definition also will not apply. As we pointed 

out already, the learned Additional Govern; 

ment Pleader also has conceded that neithér 

clause (a), nor clause (c) nor even clause (5) 

applies to the transaction in question, and con- 
sequently, the inclusive portion of the defini- 

tion also cannot apply. It is not in controversy 
that if the transaction in question does not 
fall within the scope of ‘section 2 (24) of the 
Stamp Act, as a settlement, it has to be treat- 

ed only as a declaration of trust under Arti- 

cle 64, clause (a) and there is no conten- 
tion that it will fall under any other Articles 

of Schedule I to the Indian Stamp Act, 1899. 

We may point out that the learned Addi- 

tional Government Pleader drew our atten- 

tion to certain decisions of this Court as well 

other High Courts but we are not referring to 

any of them because, ultimately the nature and 

character of a transaction has to be. deter- 

mined only with reference to the language 
which the document employs. 


4. Under these circumstances, we answer the 
the question referred to this Court by stating 
that the document in question is chargeable 
to stamp duty under Article 64, clause (a) as 
a declaration of trust and not under  Arti- 
cle 58 as a settlement as defined in section 2 
(24) of the Indian Stamp Act, 1899. 
As this question is answered against the reve- 
nue, the respondent is entitled. to his costs, 
counsel’s fee is fixed at Rs. 250. 


RS. 





Reference answered 
against the revenue, - 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Present :—V. Ratnam, J. 


_M. S. Hameed Petitioner* 
Y. 
Kanniammal Respondent. 


Tamil Nadu Buildings (Lease and Rent Con- 
trol) Act (XVIII of 1960) (as amended by 
Act XXIII of 1973), section 25 and Civil 
Procedure Code (V of 1908), section 115— 
Petition for eviction by landlord—Ex parte 
order of eviction passed—Petition to set aside 
ex parte order—Conditional order directing 
petitioner to pay costs on or before a parti- 
cular date—Costs not paid—Petition dismiss- 
ed—Revision to High Court against that order 
whether maintainable under section 115, Civil 
Procedure Code. 


The Tamil Nadu Buildings (Lease and Rent 
Control) Act (XVIII of 1960) (as amended 
by Act XXIII of 1973), is a self-contained 
Act containing provisions for appeal as well as 
revision and enabling an aggrieved party to 
challenge the correctness of the order passed 
by Authorities under the Act in the manner 
provided’ thereunder and no more. The 
resort to section 115 of the Code of Civil 
Procedure in matters or proceedings, arising 
out of the provisions of the Act cannot be 
had to test the correctness of the orders passed 
under the Act. Therefore it may not be 
appropriate to characterise the provisions of 
section 115 of the Code of Civil Procedure, 
and section 25 of the Act.as mutually exclu- 
sive and to hold that the revisional power 
under section 115 of the Code of Civil Proce- 
dure is always available even with reference 
to the matters arising under the provisions of 
the Act under which special, but limited pro- 
visions are made to question the correctness 
of orders passed under the provisions of that 
Act. In view of these considerations, the 
Civil Revision Petition filed by the petitioner 
purporting to be under section 115 of the 
Code of Civil Procedure cannot be entertained 
in the High Court. (Para. 6.] 





——À 


* G.R. P. No, 2217 of 1980, 


12th November, 1980, 


‘(Lease and Rent 


~J 


Cases referred to:— 


Arunachalam v. Lt. Col. Srinivasan, (1968) 
1 M.L.J. 435; Rai Brij Raj Krishna v. S. 
К. Shaw and Brothers, 1951 S. C. R. 145: 
1951 S.C.J. 238: 64 L.W. 366: A.I.R. 
1951 S.C. 115; Central Bank of India v. 
Gokal Chand, (1967) 2 S.C.]. 828: (1967) 
1 S.C.R. 310: A.I.R. 1967 S. C. 799; 
Shankarlal Agarwal v. Shankarlal Poddar, 
(1964) 1 S.C.R. 717: (1965) 35 Comp. 
Cas. 1: A.I.R. 1965 S.C. 507. 


Petition under section 115 of Act V of 1908, - 
praying the High Court to revise the Order 
of the Court of the District Munsif, Poonamal- 
lee dated 17th July, 1980 and made in J.A. 
No. 3 of 1979 in R.C.O.P. No. 1 of 1973. 


N. Maninarayanan, for Petitioner. 


М. S. Varadachari and J. Dilipkumar, for 
Respondent. 


The Court delivered the following 


JUDGMENT.—The tenant in R.C.O.P, No. 1 
of 1973 is the petitioner in this Civil Revi- 
sion Petition which is directed against the 
order dismissing his application in I.A. No. 3 
of 1979 praying for the setting aside of an 
ex parte order of eviction on the ground of 
non-payment of costs as directed. There is 
no dispute that the petitioner is a tenant within 
the meaning of the Tamil Nadu Buildings 
Control) Act (XVIII of 
1960) (as amended by Act XXIII of 1973) 
(hereinafter referred to as the Act). On 
16th December, 1978, an ex parte order of 
eviction was passed against the petitioner. 
Thereafter, the petitioner filed Т.А. No. 3 of 
1979 in R.C.O.P. No. 1 of 1973 to set 
aside—the ex parte order of eviction and on 
Sth Tuly, 1980. the Rent Controller passed a 
conditional order setting aside the ex parte 
order of eviction directing the petitioner to 
pay Rs. 25 as costs to the landlord|respondent 
on or before 16th July, 1980. However, the 
petitioner did not пау the costs ‘within the 
time eranted by the Rent Controller with the 
result Т.А. No. 3 of 1979 was dismissed on 
17th July, 1980, as the costs had not been 
paid. It is the correctness of the order that 
is challenged by the tenant in the course of 
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the civil revision petition preferred under sec- 
tion 115 of the Code of Civil Procedure. 


2. Even before the civil revision petition was 
numbered, an objection was raised by the 
office as regards the maintainability of the civil 
revision petition under section 115 of the 
Code of Civil Procedure, in matters falling 
under the Act. However, on the strength of 
a decision of this Court, reported in Aruna- 
chalam v. Lt. Col. Srinivasan’, Justice Nainar 
Sundaram was persuaded to direct the office 
to number the civil revision petition subject 
to the question of the maintainability of the 
civil revision petition being decided by the 
learned Judge before whom the matter is ulti- 
mately posted for disposal after hearing both 
parties comprehensively. The learned Judge 
has also directed that the question of the 
maintainability may be heard first before the 
merits are gone into and that it will not be 
open to the petitioner to voice forth a griev- 
ance that the revision having been admitted 
should not be thrown out on the ground of 
non-maintainability at a later staee. "Though 
a case of this kind can be easily disposed of 
by a consideration of the merits thereof, yet 
out of respect to the learned Tudee who had 
directed the question of maintainability of the 
civil revision petition to be decided in the 
course of the final hearing, that matter is 
being gone into. 


3. On the question of maintainability of the 
civil revision petition, the learned counsel for 
the petitioner strongly relies upon the deci- 
sion in Arunachalam v. Lt. Col. Srinivasan’, 
and contends that a civil revision as has 
been filed in the present case is not only 
maintainable. but competent as well. Before 
considerine the question whether the civil 
revision petition is maintainable, it is neces- 
sary to notice the important and relevant 
provisions of the Act briefly touching upon 
appeals and revisions under the Act. Sec- 


tions 10 and 14 of the Act enable a land- 


lord to secure an order for eviction against 
a tenant if he satisfies the Rent Controller 
that srounds mentioned therein are available 
to him to secure such an order. Under sec- 


——<————: рь 
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tion 23 of the Act, provision for the preferring 
of an appeal against the order passed by a 
Rent Controller has been made. Section 25 
of the Act enables a. person aggrieved by an 
order of the appellate authority to invoke the 
revisional jurisdiction of this Court in order 
that the correctness, regularity, legality 
or propriety of any decision or order passed 
may be considered and appropriate orders 
either modifying, annulling, reversing or 
remitting for reconsideration can be passed. 
A consideration of the provisions of the Act 
would, therefore, prima facie disclose that 
apart from the remedies provided for under 
the Act, there is no other remedy which can 
be availed of by a person aggrieved by an 
order passed by the authorities under the Act. 
A, detailed reference as well as a considera- 
tion of those provisions would only reinforce 
that conclusion. Under section 23 (1) (a) 
of the Act, the Government is empowered to 
constitute authorities for purposes of enter- 
taining and disposing of appeals against orders 
of eviction passed by the Rent Controllers. 
Section 23 (1) (b) of the Act prescribes a 
period of fifteen days as the time within 
which such an appeal should be preferred 
excludine however the time taken to obtain 
certified copy of the order appealed against. 
Section 23 (2) confers powers of stay on the 
appellate authority pending the decision on the 
appeal. The scope of the powers of the 
appellate authority as well as the mode of 
disposal of appeals are indicated in sec- 
tion 23 (3) of the Act. Section 23 (4) of 
the Act is important and that section runs 
thus : 


“The decision of the appellate authority, and 
subject to such decision, an order of the 
Controller shall be final and shall not be 
liable to be called in question in any Court 
of Law, except as provided in section 25”, 


This section recognises and gives effect to the 
finality of the decisions of the Rent Controller 
as well as the appellate authority subject to 
such finality being questioned by a revision 
under section 25 of the Act. Section 23 (4) 
deals with not only the finality of the orders 
passed by the appellate authority and the 
Controller, but also lays down an interdict 
against such orders being questioned in any 
Court of Law except in the manner provided 
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under section 25 of the Act. Section 25 
runs thus :— 


“The High Court may, on the application 
of any person aggrieved by an order of 
the Appellate Authority, call for and exa- 
mine the record of the appellate authority, 
to satisfy itself as to the regularity of such 
proceeding or the correctness, legality or 
propriety of any decision or order passed 
therein and if, in any case, it appears to the 
High Court that any such decision or order 
should be modified, annulled reversed or 
remitted for reconsideration, it may pass 
orders accordingly". 


Under section 25 (1), provision is made for 
the High Court calling for.and examining 
the record of the appellate authority as well 
as the regularity, correctness, legality or pro- 
priety of any decision or order passed therein. 
Very wide are the powers of the High Court 
in revising such orders as it is open to the 
High Court to modify  annul, reverse, or 
remit for reconsideration. A reading of sec- 
tions 23 and 25 of the Act would indicate 
that as against the order of the Rent Con- 
troller, an appeal would lie under section 23 
(1) (b) and against such an order, a revi- 
sion would be competent and maintainable un- 
der section 25 of the Act. That is why sec- 
tion 23 (4) declares the finality of the deci- 
sions of the appellate authority and the Rent 
Controller and provides further that those 
orders cannot be called in question except 
as provided in section 25 of the Act. The 
effect of this provision is that if an appealable 
order has not been appealed against as con- 
templated under section 26 (1) (Фф) of the Act, 
that order attains finality. Likewise, an 
appellate order if not revised in the manner 
provided for under section 25 of the Act, can- 
not be later questioned in any Court of Law. 
In the present case, it is not in dispute that 
an appeal would lie against the ex parte order 
of eviction passed against the petitioner under 
section 23 (1) (b) of the Act. If such an 
order had not been appealed against in the 
manner and within the time provided for 
under section 23 (1) (b) of the Act, then 
under section 23 (4), such an order becomes 
final and cannot be questioned in any Court 
lof Law... On this ground alone, it must be 
held that the petitioner has completely mis- 
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conceived his remedy by coming to this Court 
under section 115 of the Code of Civil Proce- 
dure. 


4. Yet another aspect may now be noticed. 
Section 115 of the Code of Civil Procedure 
provides for the exercise of the powers of 
revision by this Court with reference to cases 
decided by any Court 'subordinate to the High 
Court and in which no appeal lies thereto'. 
It has been uniformity held that the Rent 
Controller as well as the appellate authority 
are persona designata and are not Courts 
stricto sensu and therefore the revisional juris- 
diction under section 115 of the Code of 
Civil Procedure cannot be strictly invoked by 
a tenant with reference to matters arising out 
of orders passed by the Rent Controllers as 
well as appellate authorities. The Act sets 
up a complete machinery for the investigation 
of those matters upon which the jurisdiction 
of the Controller to order eviction of a tenant 
depends and as provided for under section 23, 
the Act makes the orders final, subject only 
to a revision under section 25 of the Act. 
It would therefore, be not proper to fall back 
upon section 115 of the Code of Civil Proce- 
dure as if the Rent Controllers and appellate 
authorities functioning under the Act are civil 
Courts amenable and subject to the revisional 
jurisdiction of the High Court under sec- 
tion 115 of the Code of Civil Procedure. 


5. Reference may now be made to certain 
decisions which have a bearing on this ques- 
tion. In Rai Brij Raj Krishna and another 
v. S. К. Shaw and Brothers’, the Supreme 
Court had to consider the maintainability of 
a suit questioning before the civil Court 
the correctness of the order of a Con- 
troller functioning under the provisions of 
the Bihar Buildings (Lease Rent and Evic- 
tion) Control Act (III of 1947). Ар appli- 
cation was filed for an order of eviction against 
the tenants for having fallen into arrears of 
rent for the months of March, April and May, 
1942. In spite of the fact that the tenants, 
who had earlier sent the rent by money order 
which was returned, had deposited the rent 
upto the period in question, the Rent Con- 
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troller passed an order for eviction against 
the tenants holding that by reason of the non- 
payment of the rent, they had rendered them- 
selves liable to be evicted. On appeal to the 
Commissioner, the order of the Rent Control- 
ler was upheld and  thereupon the tenants 
filed a suit questioning the validity of the 
order of the Controller. The suit was dis- 
missed and the dismissal was also confirmed 
on appeal. But on further appeal to the 
High Court of Patna, the High Court decreed 
the suit. Thereafter the landlord preferred a 
further appeal to the Supreme Court. The 
Supreme Court referred to section 18 of that 
Act providing for an appeal to an aggrieved 
person against the order of the Controller and 
relied upon section 18 (3) as well to the 
effect that the decision of the Commissioner 
and subject only to such decision, an order of 
the Controller shall be final and shall not be 
lable to be questioned in any Court of Law 
whether in a suit or other proceeding by way 
of appeal or.revision and ultimately held that 
the Act had entrusted the Controller with a 
jurisdiction to find non-payment and to order 
eviction and that even if the Controller may 
be assumed to have wrongly decided the ques- 
tion of the non-payment of rent, which by no 
means is clear, his order cannot be question- 
ed in a civil Court. Again in Central Bank 
of India v. Gokal Chand', the Supreme Court 
had occasion to construe section 38 (1) of the 
Delhi Rent Control Act (LIX of 1958) which 
reads thus:— 


“An appeal shall lie from every order of the 
Controller made under this Act to the Rent 
Control Tribunal (hereinafter referred — to 
as the Tribunal) consisting of one person 
only to be appointed by the Central Gov- 
ernment by notification in the 
Gazette". 


The question that arose before the Supreme 
Court was whether the dismissal of an appli- 
cation by a tenant for the issue of a Commis- 
sion was appealable under section 38 (1) re- 
ferred to above. The Tribunal held that no 
appeal ‘lay under section 38 (1) of the Delhi 
Rent Control Act (LIX of 1958) from the 
order of the Rent Controller refusing the 
issue of a Commission. The High Court also 


.. 
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expressed its agreement with this view and 
thereupon the tenant appealed to the Supreme 
Court by special leave. In dealing with the 
scope of the right of appeal under section 38 
(1) of the Delhi Rent Control Act, 1958, the 
Supreme Court observes thus;— _ 


“The object of section 38 (1) is to give a 
right of appeal to a party aggrieved by some 
order which affects his right or liability. In 
the context of section 38 (1), the words 
"every order of the Controller made under 
this Act", shough very wide, do not include 
interlocutory orders, which are merely proce- 
dural and do not affect the rights or lia- 
bilities of the parties. In a pending pro- 
ceeding the Controller may pass many inter- 
locutory orders under sections 36 and 37, 
such as orders regarding the summoning of 
witnesses, discovery, production and inspec- 
tion of documents issue of a commission 
for examination of witnesses, inspec- 
tion of premises, fixing a date of hearing 
and the admissibility of a document or the 
relevancy of a question. All these inter- 
locutory orders are steps taken towards the 
final adjudication and for assisting the par- 
ties in the prosecution of their case in the 
pending proceeding ; they regulate the proce- 
dure only and do not affect any right or 
liability of the parties. Тһе Legislature - 
could not have intended that the parties 
would be harassed with endless expense 
and delay by appeals from such procedural 
orders. It is open to any party to set 
forth the error, defect or irregularity, if any, 
in such an order as a ground of objection 
in his appeal from the final order in the 
main proceeding. Subject to the aforesaid 
limitation, an appeal lies to the Rent Con- 
trol Tribunal from every order passed by 
the Controller under the Act. Even an 
interlocutory order passed under section 37 
(2) is an order passed under the Act and 
is subject to appeal under section 38 (1) 
provided it affects some right or liability of 
any party. Thus, an order of the Rent 
Controller refusing to set aside an ex parte 
order is subject to appeal to.the Rent Con- 
trol Tribunal (underlining mine). Similar 
considerations have induced the Courts to 
give a limited construction on the apparent- 
ly wide words of other statutes conferring 
rights of appeal. Section 202 of the Indian 
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Companies Act, 1913 confers a right of 
appeal ‘from any order or decision made or 
given in the matter of winding up of a com- 
pany by the Court. In Shankarlal Aggar- 
wal v. Shankarlal Poddar*, this Court decid- 
ed that these words, though wide, would 
exclude merely procedural orders or those 
which did not affect the right or liabilities 
of parties”. 


“These observations of the Supreme Court are 
apposite and are clearly applicable to the 
instant case. The refusal of the Rent Con- 
troller to set aside the ex parte order of evic- 
‘tion by the dismissal of the application to set 
aside the ex parte order for non-payment of 
-costs within the time granted was an order 
"which was subject to an appeal to the appel- 
late authority and therefore could not be 
revised under section 115 of the Code of 
‘Civil Procedure. 


'6. Natarajan, J., in S.R. No. 55328 of 
1979, dated 17th August, 1979, had occasion 
Чо consider a similar question with reference 
to the maintainability of a civil revision peti- 
tion at the instance of a tenant against the 
order of the Rent Controller refusing to re- 
‘Issue the warrant:of commission to а Com- 
missioner appointed in the proceedings. The 
learned Judge held that no doubt the Rent 
Controller had been conferred powers of a 
civil Court under section 18-A of the Act in 
‘matters relating to the appointment of a 
‘Commissioner in any proceedings pending 
before him, but that such conferment .will 
not convert the Rent Controller into a civil 
Court and therefore the Rent Controller can- 
not be equated to a civil Court to enable 
the High Court to entertain a civil revision 
petition under section 115 of the Code of 
Civil Procedure. It was also further pointed 
-out by the learned Judge, after referring to the 
decision of the Supreme Court referred 
‘to already, that the remedy of the ageriev- 


ed party in such circumstances would 
be to_. ventilate his grievances regard- 
ing such ап order in the appeal pre- 


ferred by him against the final order passed by 
‘the Rent Controller. Ultimately the learned 
judge held that a revision will not lie and 





1. (1965) 35 Comp. Gas. 1: (1964) 1 S.G.R. 
717 at 736: A.I.R. 1965 S.G. 507 at 514. 
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directed the papers to be returned to the 
counsel on record. However, in Aruna- 
chalam v. Lt. Col. Srinivasan’, Justice 


Ramaprasada Rao, as he then was, had 
occasion to deal with a similar- objection. 
In that case, the landlord filed an application 
under section 14 of the Act which was dis- 
missed for default and later restored on an 
application supported by an affidavit sworn to 
by the advocate for the landlord. Against 
that order, a civil revision petition was filed 
to this Court. An objection was raised with 
reference to the maintainability of the civil 
revision petition which was dealt with by the 
learned Judge in the following terms:— 


“Learned counsel for the respondent how- 
ever states that no civil revision petition 
can be entertained against an order made by 
the Rent Controller under rule 18 (3). It 
is suggested that as an appeal lay against an 
order passed by the Rent Controller under 
rule 18 (3), a revision against the said 
order of the Rent Controller ought not to be 
entertained. Section 25 is one amongst 
many sections in the Madras Buildings Act, 
1960 which Act itself is a beneficial piece 
of legislation. It cannot assumed or pre- 
sumed by necessary implication that the 
jurisdiction of this Court as a  revisional 
Court otherwise than under section 25, of 
the Madras Buildings Act, 1960, would be 
excluded by reason of an express provision 
like section 25 of the Madras Buildings 
Act. Mr. G. N. Chari would also put it 
on fhe ground that this civil.revision peti- 
tion can be entertained by this Court under 
section 115 of the Code of Civil Procedure. 
In my opinion, section 115 of the Civil 
Procedure Code, and section 25 of the 
Madras Buildings Act, are mutually exclu- 
sive and the revisional jurisdiction of this 
Court under section 115, Civil Procedure 
Code, is always available to interfere with 
an order of the kind before me. I am 
therefore satisfied that he civil revision peti- 
tion is maintainable’. 


Apparently, the learned Judge’s attention was 
not drawn to the judgment of the Supreme 
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Court referred to earlier, as otherwise, the 
learned Judge would have concluded that the 
proper remedy of the landlord petitioner even 
in that case would only be an appeal under 
section 23 (1) (b) of the Act and not by 
way of a civil revision petition under sec- 
tion 115 of the Code of Civil Procedure. The 
Scope and effect of section 23 (4) of the Act 
also do not appear to have been brought to 
the notice of the learned Judge which declares 
the finality of proceedings before the Rent 
Controller as well as the appellate authority 
and they being liable to be questioned only 
in the manner provided for under section 25 
of the Act which, in my view, as stated al- 
ready, leaves no room for any doubt with 
reference to the applicability of the order 
passed in that case as well as in the present 
case. Further, the learned Judge also does not 
appear to have envisaged the possibility of 
section 23 (1) (b) and section 25 of the Act 
being rendered dead letters, if a revision against 
every order of the Rent Controller as well as 
the appellate authority is entertained under 
section 115 of Code of Civil Procedure. 
Though the inapplicability of the  jurisdic- 
tion of this Court under section 115 of the 
Code of Civil Procedure, cannot be a matter 
of either assumption or presumption as stated 
by the learned Judge, yet in view of the speci- 
fic statutory provisions referred to already, 
such a conclusion is inevitable and the orders 
of the Rent Controller or the appellate autho- 
rity constituted under the Act cannot be 
questioned under section 115 of the Code of 
Civil Procedure. As pointed out already, 
the Act is a self-contained Act containing pro- 
visions for appeal as well as revision and 
enabling an aggrieved party to challenge the 
correctness of orders passed by the authorities 
under the Act in the manner provided there- 
under and no more. Consequently, resort to 
section 115 of the Code of Civil Procedure in 
matters or proceedings arising out of the 
. |provisions of the Act cannot be had to test 
the correctness of the orders passed under the 
Act. Therefore, it may not be appropriate 
even to characterise the provisions of sec- 
jtion 115 of the Code of Civil Procedure and 
section 25 of the Act as mutually exclusive 
and to-hold that the revisional. power under 
section 115 of the Code of Civil Procedure, 
is always available even with reference to the 
matters arising under the provisions of the 
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Act under which special, but limited provi- | 
sions are made to question the correctness of |. 
orders passed under the provisions of that 
Act. In view of these considerations, the 
civil revision petition filed by the petitioner 
purporting to be under section 115 of the 
Code of Civil Procedure, cannot be entertained 
in this Court and consequently has to be dis- 
misssed. 


~ 


7. Even on the merits, the petitioner has not 
made out any case. The Rent Controller 
had, in the exercise of his discretion, im-~ 
posed a condition on the petitioner that he. 
should pay a sum of Rs. 25 as costs on or 
before 16th July, 1980 and this order was 
passed on 8th July, 1980, and the petitioner 
had ample time to pay this paltry amount. 
However, the petitioner did not choose to 
avail himself of the opportunity so afforded’ 
and did not pay the costs as directed. The 
Rent Controller had, therefore, no other option 
except to dismiss the application. The exer-- 
cise of the discretion initially and the later dis- 
missal of the application by the Rent Control- 
ler for non-compliance with the conditions. 
imposed are perfectly in order and cannot be 
said to suffer from any infirmity or illegality. 
Therefore, the dismissal of the application 
filed by the petitioner in І.А. No. 3 of 1979 
is sustainable even otherwise on the merits.. 
Consequently, the civil revision petition fails 
and is dismissed with costs. ' 


R.S. Revision dismissed. 





Ij 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


РкеѕЕМТ:—(. Ramanujam, 7. 


Perumalswamy Mudaliar Appellant® 


y. 


R. Arumugham and another 
Respondents. 


Civil Procedure Gode (V of 1908), (as amended 
by Act GIV of 1976), Order 33, rule 1 (a), 
Explanation— Suit filed as an indigent person — 
Subjeci-matier of the suit, whether can be 
considered in deciding the means to pay the court- 


Jee. 


According to the Explanation to rule ] 
(a) of Order 33 of the Code of Civil 
Procedure, while deciding the question 
whether the petitioner who seeks to institute 
` & suit as an indigent person has sufficient 
means or not, the subject-matter of the suit 
is to be excluded. [ Para. 4] 


In the instant case, it has not been skown 
by the first respondent that apart from the 
suit properties there is any other immovable 
property owned or possessed by the appellant. 
As the appellant has not been shown to own 
or possess any property other tkan the pro- 
perties covered by the suit which are to be 
excluded,the appellant has tc be granted leave 
for instituting the suit as an irdigent persen. 

[ Para. 5] 


Case referred to :— 


Fakruddin v. Iqbal Ahamed, A.Y.R. 1957 
680. 


Appeal against the order of the Court of the 
Additional Subordirate Judge, Vellore 
dated 28th February, 1978 and made in 
O.P. No. 139 of 1977. 


5. Rajaraman for М. N. Padmanabhan, 
Appellant. 


All. 


for 


B. Ram Mohan, for Respondent 


The Court made the following 


OrvER. This appeal is directed agairst 
the order of the lower Court rejecting tke 


-————— —————— DENN MUN 
* А.А.О. No, 205 of 1978. 9rd October, 1980. 
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appellant's petition for leave to institute ile 
suit as an indigent person. 


2. The appellant has filed a suit for can- 
cellation of two settlement deeds executed 
by him in favour of his wife and son. The 
court-fee payable on the plaint comes to 
Rs. 3,001. The appellant, in his appli- 
cation for permission to institute ike suit 
as an indigent person, claimed that he has 
no property other than the торе ties covered 
by the suit and therefore be should be per- 
mitted to sue as an indigent person. 


3. However ,the application for permission 
to sue as an indigent person was opposed by 
the first respondent herein, who is ro other 
than the son of the appellant. His case 
was that the appellant is in possession of 
the house and other landed properties co- 
vered by the two settlement deeds, deriving 
much income therefrom ard that apart 
from this, he is also doing money-lerdirg 
business. It was also alleged by him that 
immediately after retirenent, the appellant 
got about Rs. 18,000 as Provident Fund 
and Gratuity from the B.&.C. Mills ard 
therefore the appellant canrot be given 
leave to institute the suit as an indigent 
person. 


4. The Court below, relying on the decisicn 
of the Allahabad High Court in Fakruddin у. 
Iqbal Ahamed*, held that the subiect-matter 
of the suit can also be taken into considera- 
tion in ascertainingthe means of the petitioner 
if it is in his possession and yieldirg income. 
It has been held in the said decision that 
when the Court has to consider whether tke 
plaintiff is not entitled to property worth 
Rs. 100 the subject-matter of tbe suit is to 
be ignored, but it does not follow that ithas 
got to be ignored, in other casesin which tbe 
Court has to consider whether the plaintiff has | 
sufficient means to enable him to payhe fee, 
and that if he is in possession ofthe suit pro- 
perty or a part of it, it must certainly 
be taken into consideration in ascertaining 
bis means, because tbe property is part of 
his ‘means,’ but the Court cannot go further 
and insist upon taking into consideration 
the subject-matter of the suit even when the 
plaintiff is not in possession ofit. 'The Court 


1. АІ К. 1957 All. 680. . 
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has also taken the viewthan the word * means' 
is by no insans identical. with ‘property’ and 
thatit would not have been quite appropriate 
to exclud? th? subject-matter of the suit 
from the scop2 of the ‘means’ and the court- 
fes is payab!e in cash, but it is not essential 
for a plaintiff to bs in possession of so much 
of cash in order to be able to pay the fee, 
and that if he has sufficient means, he can 
raise the necessary cash for payment of tne 
fee, in which case be cannot be declared as 
a pauper. Tous, the Court below after 
having held that the appellant has no 
property other than the properties covered 
by the suit intended to be filed, held that the. 
Subjsct-matter of tne suit being a vast extent 
of property, the appellant cannot be allowed 
tosueasanindigent person. In tnis appeal, 
tne learned counsel fo: tne appellant relies 
on Explanation 1 introduced in rule 1 of 
Order 33 of the Code of Civil Pro- 


cedure,by Central Act CIV of 1976,in support 


of his submission that the subjectmatter of 
thesuitcannot be taken into account at all. 
‘That Explanation is as follows — 


** A person is an indigent person— 


(a) if he is not possessed of sufficient means 
(other than property exempt from attach- 
ment in execution of a decree and the 
suhject-matter of the suit) to enable him 
to pay the fee prescribed by law for the 
plaint in: such suit, or (b) where: no such 
fee is prescribed if he is not entitled to 
property worth one thousand rupees other 
tban the property exempt from attachment 
in execution of a decree, and the , subject- 
matter of the suit." 


According to Explanation 1. (а) while deci- 
iding the question whether the petitioner who 
séeks to institute a suit as an indigent person 
thas sufficient means or not, the subject- 
matter of the suit is to be excluded. In 
view of this specific provision, the decision 
in Fakruddin v. Igbal Ahamed! which is directly 
opposed to the statutory provision above 
referred to, cannot be followed. That was 
a decision rendered in 1957, long before the 
amendment to Order 33, rule | 
Civil Procedure. Code, which now. .speci- 
fically provides that the subject-matter: of 
the suit has to be excluded from considera- 
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tion while determining the question as to 
whether the petitioner seeking leave to 
institute the suit asan indigent person bas 
sufficient means or not. ' 


5. In this case, it has not been shown by 
the first respondent that apart from the suit 
properties there is any other immovable, 
property owned or possessed by the appellant 
Though an allegation has been made that 
the appellant, at the time of the retirement 
from B. & C. Mills, got a sum of Rs. 18,000 
the appellant’s case is that the said sum was 
utilised substantially for the purchase of some 
of the items of properties covered by the suit 
and therefore he has no cash on hand as at 
present. As the appellant has not been, 
shown to own or possess any other property 
other tban the properties covered by the suit, 
which are to be excluded the appellant 
has to be granted leave for instituting the 
suit as an indigent person, í 
6. The appeai is tnercfore allowed and 
O.P. No. 139 of 1977 on tne file of Sub- 
Cout, Vellore, filed by the appellant for 
leave to file the suit as an incigent person 


will stand allowed. There will be no order 
as to costs. 


R.S. Appeal allowed. 


- toa ee t- 
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IN THE HIGH COURT OF JUDICA- 
IURE AT MADRAS. 


Pausewr :— A. Varadarajan, F. 


P. Karunakaran Petitioner” 
д. 
V. M. Ponnuswamy Achari 

Respondent. 


Tamil Nadu Buildings (Lease and Rent Control) 
Act (XVII of 1960), section 25 — Evidence— 
Admissibility or otherwise of by trial Gourt — 
Revision filed against trial Courts ruling — Not 
desirable to admit revision — Mistake by trial 
. Gourt, if any, to be rectified ai the appellate 
stoge — Civil Procedure Code (V of 1908), 
section 115. 


No progress can ke made in the trial Court 
if civil revision petitions are admitted against 
the ruling given by the trial Court about 
the admissibility or otherwise of a particular 
piece of evidence, aS the trial Court may 
have innumerable occasions to allow cr 
disallow eny particular piece of evidence 
during the trial of a suitor cther proceedings. 
The mistake, if any, committed by the trial 
Court in the admissibility or otherwise of а 
particular piece of evidence can -be rectified 
by moving the appellate Court in an appeal 
against-the order or-decree whick may be 
passed ultimately by the Trial Court after 
taking intoconsideration or declinirg to take 
into consideration the particular piece of 
‘evidence... [Para 4] 


Cases referred to : 


Mt. Hubraji v. Deputy Commissioner, A.I.R. 
1943 Oudh. 169; Manavala Goundan. v. Kuma- 
rappa Reddy, (1907) LL.R. 30 Mad. 326: 
17 M.L.J. 313; Naganna Neyudu v. Potiabhi- 
ramayya, 1.L.R. 51 Mad. 245: 27 L.W. 346: 54 
M.L.J. 595; A.LR. 1928 Mad. 475: Deputy 
Commissioner v. Ram Harekh, A.I.R. 1926 
Oudh. 397; Rehim Peray v. Mst. Jenti, ALR. 
1957 J. & К. 49; A. Devasikamani Goundar v. 
M.A. Andamuthu Gounder, (1956) 1 M.L.J. 


457: (1956) 8 S.T.C. 265: (1957) 58 Cri.L.J. 


258. | 


Petition under secticn 25 of Act XVIII of 
1960 asamended Act XXIII of 1973read with 
section 115, Civil Procedure Code, praying 
the High Court to revise the Decree of 
the Rent Controller (District Munsif, Villu- 





#G.R.P, No. 2865 of 1980. 7th November, 1980. 
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puram), dated 18th September, 1980 and 
passed in No. R.C.O.P. 26 of 1979. 

R. S. Venkatachari, for Petition cr. 
The Court made the followirg 
Orprr.— This revision petiticr, Les beer 


filed against the ruling given by the Rent 
Controler, Villupuram, on the questicn 
whether an un-registered documért czn ke 
received in evidence. Havirg regaid to 
the view expressed by me that it is not desi- 
rable to admit civil revision petiticrs арг) st 
the trial Court's ruling allowirg ст discu- 
ing a particular piece of eviderce, іг view 
of the fact that the error, if any commiticd 
by the trial Court in admittirg a paiticrler 
piece of evidence or declinirg to acmit such 
a piece of evidence, could be rectificc in the 
appellate forum, Mr. R. S. Venkatachari 
the learned counsel for the petiticrer drew 
my attention to three decisiers. Ore of 
them is Mi. Hubraji v. Deputy Commissioner, 
Fyrabadl where the learned Judge has 
observed thus: 


““А preliminary objection has been raised 
by the learned Assistant Goveirment 
Advocate that this revision petit c ret 
maintainableasthe learned District Judge 
in passing the order in question. did rot 
act asa Courtor a Civil Court subor- 
dinate to this Court. A reference kas been 
made in support of this contention to 
Manavala Goundan v. Kumarappo Reddy2 
Naganna Nayuduv.Pattaokiramayya3 and Deputy 
Gommissioner, Partapgar v. Ram | Hatekh.* In 
thetwo Madrascases,the order,in question 
was one passed by the District Registier 
acting under the Registration Асі. Tkese 
cases have, therefore, no relevarcy to the 
present case. The Oudh case does not 
deal with this point at.all. All that was 
held in that case was that when an appli- 
cation under section 61 is made by the 
Collector to the Revision Court, ro notice 
to the person liable is required to be issied. 
Although learned counsel for the appel- 
lant complained that the order was 
passed by the learned District Jucge 
behind his back and without any rotice 





1. A.I.R. 1943 Oudh. 169. 

9. (1907) I.L.R. 30 Mad. 326, 17 M.L.J. 313. 

3. (1928) LIL.R. 51 Mad.245:27 L.W. 346 : 
54 M.L.J. 595: A.LR. 1928 Mad. 425. i 

4. A.LR. 1926 Oudh. 397. 
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to him, he has not urged that} the oder 
on that account is void." EM T7 


Attze iniking this observation, the learned 
Judzz has held that the decision of the 
lexrned District Judge in that case was 
correct and must be upheld. 


2. That is not a case where a revision 
petition has been admitted against a trial 
Court’s ruling on the question of admis- 
sibility or otherwise of any piece of evidence. 


3. Tare next decision to which my attention 
was drawn, by Mr. R. S. Venkatachari is 
of Shakmiri, J. in Rahim Peray v. Mst. Jentil 
where the learned Judge has held that a 
revision lies against an interlocutory order 
of a Munsif determining the nature of the 
docum?nt produced by the plaintif and 
admitting it in evidence on payment of duty 
and penalty under proviso (1) to section 35. 
The learned Judge observed thus: 


“A preliminary. objection -was raised by 
the learned counsel for the non-applicant 
tnat the revision was not the proper remedy 
for the applicant and that under section 
39 of the Stamp Act the plaintiff could 
approach the Collector and obtain refund 
of the whole penalty if his.ob'ectióri “was 
well-founded. I am not clear if section 
39 would apply in this case as the- docu- 

ent has not, in fact, been impounded 
by the trial Court. | | 


. The next point taken by counsel for the 
non-applicant is that under section 61 of 
the Stamp Act the Court to which appeals 
lie from or references are made by, trial 
Court can take such order into considera- 

. Xion and, therefore, the applicant should 
move the District Сошї. I however, do 
not see anything in section 61 of the 
"Stamp Act which could prevent this 
"Court from’ exercising its 1evisional juris- 
diction in the matter. I am supported 
in this conclusion by Mt. Hubraji v. Deputy 
Commissioner, Fyzabad2 to which my atten- 
tion has heen drawn by the learned coun- 
sel for the applicant. 


The relevant provision in section 61 of 
the Stamp Act was considered by the 
Oudh Chief Court and it was held that 


Eee 


1. AIR. 1957]. & K. 49. 
2. A.LR. 1943 Oudh. 169. 
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there was no reason to think that the 
word ‘Court? as used in Chapter VI cf 
the Stamp Act in which section 61 is in- 
cluded has any meaning other than that 
which the same word bears in séction 
115, Civil Procedure Code. The head- 
ing of the Chapter, namely, Reference 
and Revision, supports the conclusion that 
the power ofthe High Court in this respect, 

` which it has under section 115, Civil 
Procedure Code remains unaffected. The 
preliminary objection is, therefore, over- 
ruled." - 


The last decision to which my attention 
was drawn by Мг. R. S. Venkatachari 
is that of  Rajamannar, CJ., reported 
in A. Deorsikamani Gounder v. M. А. Anda- 
muthu Gounder and others\. In that case, a pre- 
liminary objection was raised on behalf of 
the defendants that the suit agreement itself 
amounted to a regular instrument of partition 
and not having properly stamped and re- 
gistered,it was invalid and not admissible 
in evidence for any purpose whatsoever 
and a suit based on such a document was 
not maintainable. There was a preliminary 
issue raised. The preliminary issue raised 
read thus : 


"Whether the document dated 7th Janu- 
any, 1947, is not valid in the absence of 
registration and proper stamp?” 


The learned Subordinate Judge of Coim- 
batore held that the document, though 
styled an agreement, was itself a deed of 
partition by which the joint owners divided 
their property im sevéralty and was there- 
fore liable to stamp duty under Article 45 
of the Indian Stamp Act. He further held 
that it followed that under section 35 of the 
Indian Stamp Act the document could not 
be admitted in evidence for any purpose 
unless proper stamp duty and penalty was 
paid. He did not decide the question 
whether the instrument was one falling 
under section 17 of the Indian Registration 
Act and so could not be admittedin evidence 
under section 49 of that Act. He thought 
that question could be considered only 
after the plaintiff had paidthe stamp duty 
and penalty on the instrument. The Civil 
revision petition had been filed to have 
that order revised. 


D ыа О ы т >= > 
1. (1956) 1 M. L.J. 457: : (1956) 8 S. T.G. 265: 
(1957) 58 Grl. L.J. 258. 
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4. I am of the opinion that this decision 
does not apply to the facts of tbe present 
case where the ruling on the admissibility 
or otherwise of the document has been given 
by the Rent Controller not ‘on any preli- 
minary issue or point framed by him which 
would have the effect of completely disposing 
of the matter before him. one way or the 
‘other. Iam ofthe opinion that no progress 
"can be made in the trial Court if civil re- 





'consideration:the particular piece of evidence. 
"The C.R.P. is therefore dsimissed. ` -- 





——— - Petition dismissed. 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 
Present :—G. Ramanujam, 9. 
Janaki Ammal Appellant* 
Ue 
Alagar Kothan Respondent. 


Tamil Nadu Debt Relief Act (XXXVIII of 1972), 
section 15 — Limitation of 6 months prescribed 
in section 15 (1) — Applicable to both judgment- 
debtor and decree -holder. 


The plaintiff in Original Suit No. 575 of 
1972 obtained a decree on 9th March, 1973. 
The defendant filed an application on 25th 
December, 1973, for amendment of the 
decree and for sealing down the- debt under 


‘section 15 (1) of Act X XXVIII of 1972 which 


hadbsen published on 15th December, 1972. 
The lower: Court allowed the application. 
The plaintiff filed an appeal and contended 
that the application: was barred by time. 


. Held: Having regard to the decision in 
. Panthanam 


Ammal v. Srinivasa Iyengar, 92 
„L.W. *35: (1979) 1. M.L.J. 253, the 
application filed by the respondent judgment- 
debtor on 25th December, 1973 under section 
15 (2) of the Act which was admittedly be- 
yond the périod of six months from l6th 
December, 1972, the date of the publication 
of the .Act as provided in section 16 (1) 
should be taken to be barred bytime. 


| [ Рата. 6.1 
Cases referred to :— 


Ramakrishna v. —Kandasomi Thevar, (1975) 
88 L.W. 255; Annamalai v. Saraswathi Ammal, 
(1978) 2 M.L.J. 447: 91 L.W. 642; Panthanam 
Ammal v. Srinivasa Iyengar, (1979) 1 M.L.J. 
253 392 L.W. 35 : (1978) T. L. N. J. 239. 


„Appeal against the order of the Sub-Court, 
Madurai dated 30th November, 1976, in 
Т.А. No. 1242 of 1973 in O.S. No. 575 of 1972. 


S. G. Krishnamurthi for N. Sivamani and 
Krishna Mitra, for Appellant. 

K. Sarvabhauman, for Respondent. _ 

The Court made the following 

OnpER.— The appellant herein is the 


:decree-holder in O S. No. 575 of 1972 and 


* A.A.O. No. 394 of 1978. 
| . 25th November, 1980, 
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he obtained a decree in tbe said suit on 9th 
March, 1973. The respondent herein who 
is the Judgment-debtor, filed an application 
on 25th December, 1973, for amendment 
of the decree and for scaling down.the debt 
under section 15 (1) of Tamil Nadu Debt 
Relief Act (XXXVIII cf 1972) herein after 
referred to as the Act), which had been 
published on 16th December, 1972. The 
said application was resisted by the 
decree-holder contending that the judg- 
ment-debtor is not a debtor as defined in 
the Act and therefore, be is not entitled to 
claim the benefits of the Act and the decree is 
is not liable to be scaled down. 


2. The Court below held that the 1espon- 
dent-judgment-debtor was a debtor as de- 
fined in the Act and therefore, he is entitled 
to maintain the application under section 
15 (1) of the Act for amendment of the 
decree and for scaling down the debt. The 
decision of the Court below has been challen- 
ged in this appeal by the appellant, who is 
the decree-holder on the ground that the ap- 
plication having been filed by the judgment- 
debtor moie than six months after the date 
of the publication of the Act, the same 
should be taken to 'be barred by time. 
Though this point does not- appear to have 
been raised before. the Court. below, the 
point being -one related to limitation, the 
same has to be considered by this Court. 


3. According to the learned counsel for 
the appellant, the period of six-montbs pres- 
cribed in section 15 (1) of the Act, applies 
. both to the judgment-debtor as, well as to 
the decree-holder while the contention on 
behalf of the respondents is that the limi- 
tation of six months prescribed in. the said 
section applies only to the  decree-holder 
and not tothe judgment-debtor. Having re- 
gard to these rival submissions, it is necessary 
to scan through section 15 (1) of the Act, 
which is as follows— 7 


"IS (1). Where, before the publication 
of this Act a Court has passed a decree 
for the repayment of a debt, it shall, on the 
application of any judgment debtor who 
is a debtor within the meaning cf this 
Act, or in respect of a Hindu joint family 
debt, on the application of any member 
of the family whether or not he is the 
judgment-debtor or on the application 
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the decree-holder ‘within six mcntbs from 
the date of publication of this Act, apply 
the provisions ofthis Act to such decree and. 
shall, notwithstanding anything contained. 
in the Code of Civil Procedure, 1908. 
.amend the decree accordingly or enter 
satisfaction, as the case may be." 


Under section 15 (2^, the said limitaticn cf 
six months applies even to decrees passed. 
after the date of publication of tke Act. 
Construing the said provision, N.S. Rama- 
swami, J. held in Ramakrishna v. Kanda- 
samt "Thevarl , that the limitation of six months 
presciibed therein applies only to an appli- 
cation by a decree-holder and not tc an appli- 
cation by the judgment-debtor or a mem- 
ber of a joint family in the case of a Hindu 
joint family debt. According to the learned 
Judge, a true grammatical construction of: 
section 15 (1) would lead to this conclusion, 
as there is no comma after the words ‘on 
the application of a decree-holder' which 
means that the subsequent clause ‘within 
six months from the date of publication of 
Act’ has to be tacked on to the clause on the 
application of the decree-holder and there- 
fore the said six months period would not 
be attracted to the earlier clause in the said 
section which deals with applications by 
judgment-debtors. 


4. Construing the same provision, Bala- 
subrahmanyan, J. іп an unreported decision, 
Annamalai о. Saraswathi Ammal2, held, 
differing from N. S. Ramaswami, J. that 
the normal construction of the provision 
does not make a distinction or discrimina- 
tion between an application filed by a judg- 
ment-debtor and an application filed by a 
deciee-holder and the absence of a comma 
cannot be relied on for imputing any such 
discrimination to the Legislature. 


5. The conflict in the above two decisions 
has since been resolved by a Division Bench 
of this Court in Panthanam Ammal v. Sri- 
nivasa lyengar.9 'The Bench expressed the 
view that a reading of section 15 (1) of the 
Act will clearly show that the section pres- 
cribed a period of limitation of six montks 
for filing an application under that provision 
for amendment of the decree, that there is 





(1975) 88 L.W. 255. 

91 L.W. 642: (1978) 2 

92 L.W. 35: (1979) 1 
N.J. 239. 


1. 
PA M.L.J. 447. 
3. M.L.J. 253: (1978) 
T.L. 
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absolutely nothing in tbe section or in the 
Act, to indicate as to why there should be 
a discriminatory treatment between an appli- 
cation by a judgment-debtor and an appli- 
cation filed by a decree-holder and that on 
the other hand, a perusal of the different 
provisions of the Act will show that it is the 
scheme of the Act itself which provides a 
period of six months as tne period of limita- 
tion for a judgment-debtor to file an appli- 
cation for amendment the decree. After 
dealing with the scope of section 14 and 
section 18 of the Act, the Bench observed 
that the period of limitation prescribed in 
section 15 (1) will apply not only to an appli- 
cation filed by a decree-holder but alse to an 
a> lication filed by a judgment-debtor. The 

ench also took the view, that the absence 
of presence of a punctuation mark cannot 
have the effect of distorting the statutcry pro- 
vision, that though a punctuation mark 
may be of assistance in the case of ambiguity, 
it cannot have a controlling effect in the 
construction of a statutory provision and 
that so long as the language is clear and the 
purport of the statutory provision is unam- 
biguous the absence or presence of a punc- 
tuetion mark is immaterial. In this view 
the Bench approved the view of Balasubrab- 
manyan, J., and disagreed with the view ex- 
pressed by N.S. Ramaswami, J. 


6. Having regard to -the said decision of 
tne Bencd, the application filed by the res- 
pondent-judgment-debtor -on 25th De- 
cember, 1973,: under section 15 (2) of the 
Act, which is admittedly beyoud the period 
of six months from 15th December, 1972, 
the date of the publication of'tbe Act as 
provided in section 15 (1) should be taken 
to be barred by time. In this view cf the 
matter, it is unnecessary to go into the ques- 
tion as to whether the respondent judgment- 
debtor is a debtor as defined in the said Act. 
Even if the respondent is found to be a de- 
btor as defined in the Act since the appli- 
cation filed by him under .section 15 (2) of 
the Act is barred by time, he cannot get any 
relief. In this view of the matter, the appeal 
bas to be alle wed and the erder of the Court 
below has to be set aside. ‘The appeal is 
accordingly allowed. No costs. 


S.J. Appeal allowed. 





— oy 


MLJ—62 


489 
IN THE HiCH COURT OF  JUDICA- 
TURE AT MADRAS. 
(Special Original Jurisdiction) 
Present :—S. Padmanabhan, 7. 
S. Arunachalam aud others 
| | Petitioners* 
v. 
The State of Tamil Nadu represented. 


by the Commissioner and Secretary, 
Rural Development and Local Admi- 
nistration, Department, Foit St. George, 
Madras-9 and others Respondents. 


Tamil Nade Water Supply and Drainage Board 
Act (IV of 1971), sections 30-and 31 — Appli- 
cability. 


The petitioners joined the Tamil Nadu. 
Water Supply and Drainage Board as Junior 
Engineers. The Board was constituted in 
the year, 1970. Section 30 of the Tamil 
Nadu Water Supply and Drainage Board. 
Act, provides tbat-every person who imme- 
diately before tne notified date was serving 
in connection with the affairs of the Depart- 
ment of Public Health Engineering and. 
Municipal Works including the Office cf 
the Chief Engineer under the Government 
shall as from the date be deemed to have 
been allotted to serve in connection with. 
tne affairs of the Board and shall cease to 
be an. employee of the Government subject 
to two provisions. Section 31 of the Act 
provides that as soon as may be after the: 
notified date, the Government may after 
consulting the Board direct by general or 
special order that such of the employees other 
than those employees referred to in section 
30, serving immediately before the said. 
date in connection with the affairs of the 
State as are specified in such order shall 
stand allotted to serve in connection with 
the affairs of the Board with effect from 
such date as may Fe specified in such order. 
Section 31 (b) of the Act provides that with 
effect on and from the date specified in the 
order under clause (v) the persons specified 
in such order shall become employees of the 
Board and shall cease to be employees of 
the Government. 


Henne CC CC c dil 


W.P. Nos, 1048 to 1051 of 1977. 
| 4th November, 1980. 
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In 1977, the Government issued an order 
transferring respondents 3 to 8 to the control 
‘Of the Board. The Government order 
further stated that the said respondents 
Shall stand allotted to serve in connection 
with the affairs of the Board with effect on 
and from 19th March, 1977. In Board's 
‘proceedings dated 22nd January, 1977 the 
seniority of all the petitioners was recog- 
nised and they were included in the panel 
ОЁ names considered fit for promotion as 
Assistant Exzcutive Engineers in the service of 
the Board. By proceedings dated 22nd March, 
1977 in C3/76511/76-3 the petitioners were 
Promoted temporarily as Assistant Executive 
Engineers in the Board. However, by 
Board’s proceedings M.S.M. 110, dated 26th 
April, 1977, respondents 3 to 8 were pro- 
moted temporarily as Assistant Executive 
Engineers and the petitioners were reverted. 
Writ petitions were filed to quash the order 
-Of the Board. 


Held, that the transfers and allotment of 
respondents 3 to 8 to the service of the Board 
has been specifically made under section 
2l of the Act. The specified date is 19th 
March, 1973. In the circumstances, it 
goes without saying that the petitioners are 
entitled to claim seniority over respondents 
З to 8. | Applying the principles laid 
down in the judgment in W. P. No. 1204 of 
1977 (N. Basheer Ahmed v. Government of Tamil 
Nadu), the Writ Petitions were allowed. 


| Para. 4.] 


Petition under Article 226 of the Consti- 
tution of India, praying that in the cir- 
cumstancs stated therein, and in the res- 
pective affidavits filed therewith, the High 
‘Court will be pleased to issue writs of certiorari 
calling for the records relating to the order 
of the 2nd respondent contained in Board's 
PProceedings( A) M.S. No. 110, dated 26th April, 
1977 and (B) C3/[2916/76, dated 28th April, 
1977 and quash the order in so farasit 
relates to the petitioner in each petition viz. 
W. P. Nos. 1048 to 1051 of 1977 respectively. 


S. Sunder for M/s. Awar and Delia, Sunder 
and A. S. Thambuswami, for Petitioners. 


D. Knshnan, for Government PPleader, for 
Respondents. 


The Court made the following 


OrvER.—The' petitioners joined tbe Tamil 
Nadu Water Supply and Drainage Board 


= 
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(bereinafter referred to as the Board) as 
Junior-Engineers. At the time the peti- 
tioners joined the service of the Board, the 
respondents were employees of the Board. 
It may be noted that the Board was consti- 
tuted in the year 1971. Section 30.of the 
lamil Nadu Water Supply and Drainage 
Board Act, 1970 (hereinafter referred to as 
the Act) provides that every person who 
immediately before the notified date is ser- 
ving in connection with the affairs of the 
Department of Public Health Engineering 
and Municipal Works including tne office 
of the Cbief Engineer (Public Health Engi- 
neering and Municipal Works) under the 
Government shall as from that date be dee- 
med to have been allotted to serve in con- 
nection with the affairs of the Board and 
shall cease to be an employee of the Govern- 
ment, subject to two provisos with which 
we are not concerned. Section 31 of the 


` Act provides that as soon as may be after 


the notified date, the Government may 
after consulting the Board direct by general 
or special order that such of the employees 
other than those employees referred to in 
section 30 serving, immediately before the 
said date in connection with the affairs of 


‘the state as are specified in such order shall 


stand allotted to'serve in connection with 
the affairs of the Board: with effect on and 
from such date as may be specified in such 
order. We are not concerned with the 
proviso. Section 81 (by of.the Act provides 
that with effect on and from the date specified 
in the order under clause (а) the persons 
specified in such order shall become emplo- 
yees of the Board and shall cease to be emp- 
loyees of the Government. 


2. On 6th January, 1977, the Government 
issued G.O. Ms. No. 32, Rural Development 
and Local Administration Department. 
By the said Government Order, respondents 
3 to 8 were transferred to.the control of the 
Board. The Government Order further 
stated that the said respondents shall stand 
allotted to serve in connection with the 
affairs of the Board with effect on and from 
19th March, 1973. 


3. It is not disputed that the petitioners 
in the writ petitions had joined the service 
of the Board from its very constitution in 
1971 aud on the basis of the date of appoint- 
m?nt they are entitled to rank senior to 
rapəadznts 3 to 8. In Board's proceedings 


t] 


Ms. No. 17, dated 22nd January, 1977, the 
Seniority of all the petitioners was recognised 
and they were included in the panel of names 
considered fit for promotion as Assistant 
Ex:cutive Engineers in the Board. By 
proceedings No. C3/76511/76-3, dated 22nd 
Murch, 1977, the pstitioners were tempo- 
warily promoted as Assistant Executive 
Engineers in the Board. However, by 
Board’s proceedings Ms. No. 110, dated 26th 
April, 1977, respondents 3 to 8 were pro- 
moted temporarily as Assistant Executive 
Engineers and the petitioners were reverted. 
in these circumstances, the wit petitions 
have been filed for the issue of writs of 
certiorari: to quash the order of the Board 
dated 26th April, 1977. 


4. The transfer and allotment of respon- 
dents 3 to 8 to the service of the Board has 
been specifically made under section 31 of 
the Act. The specified date is 19th March, 
1973. In the circumstances, it goes without 
saying that the petitioners are entitled to 
Jclaim seniority over respondents 3 to 8. 


5. This conclusion of mine is supported 
‘by а decision of V. Ramaswami, 7. in (Basheer 
Ahmed v. Government of Tamil Nadu and others). 
In that case, one Basheer Ahmed was a 
permanent employees of the Board. Some 
of the other persons who were made respon- 
dents to the said writ petition had not opted 
in the beginning to join the service of tbe 
Board as required under section 30 of the 
Act. Subsequently they were transferred 
to the Board and allotted to the service of 
the Board under section 31 of the Act. The 
question arose whether Basheer Ahmed was 
entitled to seniority over the other respon- 
dents who had bsen allotted to the service 
of the Board long after he joined the service 
V. Ramaswami, J. upheld the seniority of 
Basheer Ahmed. The learned Judge has 
Observed as follows :— 


“Section 31 of the Act enables the Govern- 
ment to direct by general or special order 
that such of the employees other than 
those employees referred to in section 30 
serving immediately before the notified 
date in connection with the affairs of the 
State as are specified in each order shall 
stand allotted to serve in connection 
with -the affairs of the Board with effect 
on and from such date as may be speci- 





1. W.P. No. 1204 of 1977. 
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fied in such order. It may be seen from 
those two provisions of section 30 and 
31 that those, who shall be deemed to have 
become the employees of the Board under 
section 30, become the employees with 
effect from the notified date, namely, 
14th April, 1971. The power under 
section 31 could be exercised by the 
Government only after the notified date 
in respect of the employees other than 
those who have become employees under 
section 30. Naturally, therefore, when 
they are allotted subsequent to the noti- 
fied date in the service of the Board, they 
wil have to be taken as Juniors to the 
petitioners and those who were in service 
as from the date of original formation 
of the Board by reason of section 30. 
The seniority will, therefore, have to 
be determined with reference to the 
date on which the particular emplovee 
has become a member in the service of 
the Board. If that is so, the petitioner 
is senior to all of the respondents 3 to 7 
and therefore, in the post of Executive 
Engineer, he will have to be given senio- 
rity over respondents 3 to 7”. 


The same principle applies to the petitioners 
in all these writ petitions. I therefore, 
hold that the petitioners are entitled to 
succeed and the impugned orders are quashed. 
There will be no order as to costs in the 
writ petition. 
R.S. Petition allowed. 


EE el eer 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Present :—M. М. Ismail, CF. and М. A. 
Sathar Sayeed, 3. 

R. S. K. Caandrasekaran Appellant* 
y. 

The Official Receiver, Madurai and 
another Respondents. 


Provincial Insolvency Act (V of 1920), section 28 
— Secured creditor—Right to realise or deal witn 
security not affected by section 28 (2) or 28 (7). 


A combined reading of sub-sections (2) 
(6) and (7) of section 28 of the Provincia] 








* L.P.A. No. 9 of 1976. 15th December, 1950. 
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Insolvency Act, will lead to the inference 
that in the case of a secured creditor his 
right to realise or otherwise deal with the 
security will not be affected by the vesting 
provided for in section 28 (2) or by the 
doctrine of relation back provided for in 
section 28 (7) of the Act. [ Para. 3.] 


- Cases referred to :— 


Babu Rama Ghangule v. The Goodwill Bank 
Lid., A.I.R. 1973 Bom. 342; Raghaya Reddy 
v. Official Assignee, (1964) 2 M.L.J. 168: 
LL.R. (1964) 1 Mad. 752: 77 L.W. 370: 
A.I.R. 1964 Маа. 549. 


Appeal under Clause 15 of tbe Letters Patent 
against the Order of Justice N. S. 
Ramaswami dated 6th October, 1976, and 
made in C.M.A. №. 182 of 1975 preferred 
to the High Court, against the Orde: , dated 
Ist March, 1975 and made in E.S. No. 
2 of 1975 in E.P. No. 232 of 1970 in O.S. No. 
145 of1968 on the file of the Court of the 
Subordinate Judge, Madurai. 


Manicka K. Ramulingam and A. Varadarajan, 
for Appellant. 


D. G. Krishnamurthy and P. Viswanathan, for 
Respondent. | 


. The Judgment of the Court was delivered 
by ie Nd 


Ismail, | Cf. — This is an appeal 
ageinst-the order of N. S. Ramaswamu, J. 
dated 6th October, 1975 made in A.A.Q. 
No. 182 of 1975. O.S. No. 145 of 1968 on 
the file of the Court of the Subordinate 
Judge of Madurai was a suit to enforce a 
mortgage and in tbat suit a decree was 
passed. E.P. No. 232 of 1970 was filed 
in that suit to execute the decree and the 
property was sold in auction on lst Novem- 
ber, 1971, and the appellant herein was the 
auction purchaser. The  judgment-debto: 
filed E.A. No. 207 of 1972 under Order 21, 
rule 90 of the Code of Civil Procedure to 
set aside the sale, and that application was 
dismissed on 5th January, 1974. The appeal 
preferred by the judgment-debtors in A.A. O. 
No. 51 of 1974 to this Court also failed, as 
the same was dismissed on 13th August, 1974. 
In the meanwhile, a petition to adjudge the 
judgment-debtors insolvents was filed ‘on 
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30th October, 1971, and the order of adjudi- 
cation itself was made on 17th December, 
1971. The Official Receiver, representing 
the estate of the insolvents, filed E. A. No. 2 
of 1975 to set aside the sale on the ground. 
that no notice was given to him and that the 
permission of the Court was also not obtained.. 
The learned Subordinate Judge of Madurai 
passed an order on Ist March, 1975, dismis-- 
sing the application, holding that the ad- 
judication took place only on 17th December, 
1971, that on the date when tbe sale took. 
place, namely, Ist November, 1971, the 
Official Receiver was not in the picture, 
and that therefore there was no question. 
of giving notice to him or obtaining the 
permission of the Court for the sale of the 
property. It was against this order of the 
learned Subordinate Judge that the Official 
Receiver filed A.A.O. No. 182 of 1975 
before this Court. The learned Judge, 
(N.S. Ramaswami, J.) by his order dated 6th 
October, 1975, reversed the order of the 
learned Subordinate Judge of Madurai and. 
allowed the appeal, A.A.O. No. 182 of 1975. 
allowed E.A. No. 2 of 1975 and set aside 


the sale. It is against this order the present 
appeal has been filed by the auction- 
purchaser. | ` 


2. The ground on which N. S. Ramaswami, 
J. reversed the order of the learned Subor- 


dinate Judge is that by operation of section. . 


28 (7) of the Provincial Insolvency Act, 
the vesting of the property in the Official 
Receiver on the adjudication óf the debtors. 
as insolvents dated back to the presentatiom 
of the petition for adjudication, that in the 
present case it dated back to 30th October, 
1971, that by virtue of this statutory provi- 
sion the equity. of redemption vested in the 
Official Receiver and that consequently the 
decree-holders could not, have brought the 
property to sale without notice to the OfficiaT 
Receiver. 'The learned Judge, further held 
that section 51 (3) of the Provincial Insol- 
vency Act, which corresponded to section 
33 (3) of the Presidency Towns Insolvency 
Act, saved only those persons who had. 
purchased the property in good faith, that 
in this case tbe auction-purchaser, namely, 
the appellant herein, had not filed a 
counter contending that he bad purchased. 
the property in good faith for consideration, 
and that therefore that question did not 
arise. lt is the correctness of this conclu- 
sion of the learned Judge that is canvassed. 
in the present Letters Patent Appeal. 


1] 


3. Section 28 (2) of the Provincial Insol- 
vency Act provides for the vesting of the 
property in the Official Receiver on the 
making of an order of adjudication, and it 
reads as follows :— 


**28 (2).—Oa the making of an order of 
adjudication, the whole of the property 
of the insolvent shall vest in the Court 
or in а receiver as hereinafter provided 
and shall become divisible among the 
creditors and therefore, except as provided 
by this Act, no creditor to whom the in- 
solvent is indebted in respect of any debt 
provable unde: this Act shall during the 
pendency of the insolvency proceedings 
have any remedy against the property 
‘Gf the insolvent in respect of the debt 
‘or commence any suit or cther legal pro- 
‘ceeding, except with the leave of the Court 
and on such terms as the Court may 


impose.” 
Section 28 (7) states : 
“Ап order of adiudicaticn shall relate 


back to and take effect from the date of 
the presentation of the petition on which 
it is made’’. 


‘Sub-section (6) of section 28 states : 


‘Nothing in this section shall affect the 
power of any secured creditor to realise 
or otherwise deal with his security, in 
the same manner as he would have been 
entitled to realise or deal with it if this 
section had not been passed”. 







cómbined reading of sub-sections (2), 
(6) and (7) of section 28 of the Act will lead 
to the inference that in the case of a secured 
jcreditor his right to realise or otherwise 


provided for in section 28 (7) of the Act. 
As we pointed out already, in this case the 
decree for the sale of the property must have 
bsen passed much earlier to 30th October, 
1971, because the execution petition itself 
was filed in 1970. Even the order of the 
Court directing the sale of the property 
Should have been passed much earlier to 
30th October, 1971, because the sale 
actually took place on Ist November, 1971. 
Under these circumstances, the question -for 
consideration is whether there is-any reality 
in the requirement that the decree-holders: 
Should have obtained the permission of the 
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Court for bringing the property to sale or 

should have given notice to the Official 
Receiver before obtaining an order for sale. 
Even giving full effect tc the doctrine of 
relation back provided fcr in section 28 (7) 
of the Act, the order of the Court directing 
the sale of the property having been passed 
even before 30th October, 197;, it could not 

have been possible in practice for the decree-- 
holders to have given notice to the Official 
Receiver or to have applied for and obtained 

the permission of the Court because on that 
date even the petition for adjudication was 
not there and more so the Official Receiver. 


, Hence, looking at the problem purely from 


the practical point of view, it could not be 
contended that the sale which took place on 
Ist November; 1971, was liable to be set 
aside on the ground that the order for sale 
was made without notice to the Official 
Receiver and without the permission of the 
Court. 


4. In our opinion, it is not even necessary 
to go so far, in view of the provision con- 
tained in sub-section (6) of section 28, that 
nothing contained in the section shall affect 
the power of any secured creditor to realise 
or otherwise deal with the security in the 
same manner as he would be entitled to, 
realise or deal with it, if that section had 
not been passed, and, when it so provides 
it proceeds to create a fiction that, with 
regard -to the rights of a secured creditor 
referred to in sub-section (6) of section 928 
neither sub-section (2) nor sub-section (7) 
of section 28 should be deemed to have been 
in existence or enacted. If so, there is no 
scope for applying either the provision of 
vesting or the theory of relation back, so as 
to restrain or curtail the power of the secured 
creditor saved under sub-section (6) of 
section 28. 


5. Mr. D. C. Krishnamurthy, the learned 
counsel for the Official Receiver, brought 
to our notice the decision of the Bombay 
High Court in Babu Rama Ghaugule у. The 
Goodwill Bank Ltd., Mirajl. In that case the 
Court had no occasion to consider the prac- 
tical implications of the doctrine of relation 
back provided for in.section 28 (7) of the 
Act. In that case a final decree in a mort- 
gage-suit was passed on 31st October, 1989. 


1, ALR, 1973 Bom, 342. 
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À petition for adjudication of the debtor 
as insolvent was made in 1960 and the actual 
order of adjudication was passed on 6th 
December, 1957. The execution petition 
with which the Bombay High Court was 
concerned was filed on 7th February, 1963. 
It was in that set up the question that came 
to be considered was whether the Official 
. Receiver should have been made a party 
to the execution petition filed on 7th Feb- 
ruary, 1963. ‘The Bombay High Court 
held that the only person to represent the 
estate of the judgment-debtor on 7th Feb- 
ruary, 1963, was the Official Receiver, that 
therefore he should have been made a party 
and that the execution proceedings insti- 
tuted against the original judgment-debtor 
without impleading the Official Receiver, 
who alone represented the .estate, were 
misconceived. It was in that context only 
that the Bombay High Court observed : 


‘To be more explicit, if a secured cre- 
ditor has a right to sell the property 
through Court or privately, or to foreclose 
it, that right is not affected. The manner 
of enforcing the security, viz., selling 
privately or through Court foreclosing 
through the same manner is also nót affec- 
ted. This does not mean that the secu- 
red creditor could deal with the property 
in the absence of any legal representation 
of that property. If by operation of law 
from the date of the adjudication the 
insolvent ceases to represent the property 
altogether and the only person that can 
represent that property and deal with it 

- is the receiver appointed by the Insol- 
vency Court, the secured creditor cannot 
ignore this fact. In other words, a devo- 
hition by the operation of law pending 
suit cannot be ignored by the secured 
creditor." 


6. It is pertinent to point out that in the 
above case the Bombay High Court referred 
to the 'date of the adjudication', and not 
the ‘date of the presentation of the petition 
for adjudication’ with reference to the opera- 
tion of section 28 (7) of the Act, and that 
is the reason why we pointed out that the 
Bombay High Court had no occasion to 


consider the scope of the doctrine of relation 


back provided for in section 28 (7) of the 
Act, on which alone N. S. Ramaswami, J. 
relied for reversing the conclusion of the 
learned Subordinate Judge. 
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7. N. 5. Ramaswami, J.himself has relied 
on the decision of a Full Bench of this Court 
in Raghava Reddy v. Official Assignee, Madras). 
That case was not concerned wiil. a mort- 
gage decree and therefore the learned Judges. 
had no occasion to consider the exact scope 
of section 28 (6) of the Act. What the 
learned Judges, after elaborately considering 
the statutory provisiors ird scme of the 
decisions, beld was: 


“To sum up, the title of a purchaser in 
an execution sale against a debtor, after 
the admission of a petition to adjudicate 
the latter as insolvent is a defensible title. 
If, the insolvency petiticn is dismissed. 
he gets good title. If, however, an adjudi- 
cation is made, his title would normally 
be displaced by the Official Assignee or 
Official Receiver, as the case may be, 
but this rale is subject to an exception 
in favour a cf purchaser in good faith, who 
will be protected by reason cf such good 
faith. Section 53 (3) being, therefore, 
an exception to tne general rule of rela- 
tion back of the Official Assignee's title, 
the operation of which makes the statu- 
tory title of the Official Assignee to give 
way before it, the burden of proving good 
faith will be on the person seeking advan- 
tage of the exception." 


&. Having regard to the fact that the Full 
Bench was not considering a mortgage 
decree and therefore was not considering 
the scope cf section 28 (6) of the Act, that 
decision has no application to the present 
case. Under these circumstances, the appeak 
is allowed, the order of N. S. Ramaswami. J. 
dated 6th October, 1975, is set aside and 
the order «f the learned Subordinate Judge 
dated Ist March, 1975, is restored. There 
wil be no order as to costs. 


S.J. 


Appeal allowed. 


а . ` - 
`1. (1964) 2 M.L.].168:I.L.R. (1964) 1 Mag, 
752: 77 L.W. 370: A.LR.1964 Mad. 549 (F.B.). 


I] AHMED & CO, Y. REGIONAL LABOUR COMMISSIONER (Padmanabhan, J.) 


IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 

PRESENT :— $5. Padmanabhan, J. 

A. K. Ahmed and Co., represented by its 


partner S, A. M. Janaladeen, Madras-1, 
.. Petitioner* 


y. 


Regional Labour Commissioner (Central) 
Madras and another Respondent 


Minimum Wages Act (XI of 1948), section 2 
(b)— Meaning of words **by or under authority 
of Central Government” —Firm undertaking 
construction of buildings—Contract entered 
with Central Warehousing Corporation for 
constructing godown—Action against firm 
under the Minimum Wages Асі by Central 
Government, whether maintainable —Appro- 
priate Government to take action under sec- 
tion 2 (b) held to be the State Government. 


The petitioner-firm undertook constructions 
of buildings. The petitioner entered into a 
contract with the Central Warehousing Cor- 
poration for the construction of a godown 
and employed more than 100 workers. The 
Labour Enforcement Officer (Central) 
Madras-6 made an inspection and took action 
against the firm under the Minimum Wages 
Act. The petitioner challenged the action 
on the ground that the appropriate Govern- 
ment under section 2 (b) of the Act was the 
State Government which alone can take 
action against the firm. 


Held, the appropriate Government within 
the meaning of section 2 (b) of the Act so 
far as this case was concerned, competent to 
take action against the petitioner for any 
violation of the Act. was only the State 
Government and not the Central Govern- 
ment. (Para. 8.] 


Cases referred to :— 


C. M. W. M. Co. Ltd, v. Р.К. Sarkar 
(1952) 1 Lab. L.J. 488 ; Bharat Glas. 








*w P.No. 2264 of 1978. 20th November, 1980" 


Lab. L. J. 467: 
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Works v. State of West Bengal, (1958) È 
A.I.R. 1957 Cal. 317; 
Rawel Singh v. Goil, (1959) 2 Lab. L. J. 69 : 
A. I. R. 1959 M. P. 298; Heavy Engineering v.. 
State of Bihar, (1969) 2 Lab. L. J. 549: 
(1970) 1 5. С. J. 35: (1969) 2 Comp. L.J. 
273: A.I. R. 1970 S C. 882;  Polisett 
Lakshmayya, In re, (1959) 1. Lab L. J, 556; 
Khadi Gramudyog Sangh Muzaffarpur v. 
State of Bihar, (1977) Lab. I. C. 466. 


Petition under Article 226 of the Constitu- 
tion of India, praying that in the circume 
stances stated therein, and in the affidavit 
filed therewith the High Court will be pleased: 
to issue a writ of certiorari fied mandamus: 
calling for the recordsin No. M. 26/23/ 
78, E-2, dated 20th April, 1978 and 10th 
May, 1978 on the file of the Regional 
Labour Commissioner (Central) Labour 
Enforcement Officer (Central) Madras 
and  quashing the same and further 
direct the respondents herein to refrain. 
from instituting any penal or other action as 
specified in their communication No. M 26/: 
23/ 78/E-2, dated 20th April, 1978 and 
10th May, 1978. 


P. V. Marthandan, for Petitioner. 


K. Swamidurai Additional Central Govern- 
ment Standing Counsel, for Respondents. 


The Court made the following 


OnDER.—The short question that arises for 
consideration in this writ petition is whether 
for the initiation of proceedings against the: 
petitioner under the Minimum Wages Act, 
1948, (hereinafter referred to as the Act), 
the appropriate Government is the Central 
Government or the State Government of 
Tamil Nadu. 


2. The petitioner is a partnersbip firm and 
undertakes construction of buildings. The 
petitioner entered into a contract with the. 
Central Warehousing Corporation, for the 
construction ofa godown in the premises. 
of the Golden Studio in Kodambakam,, 
Madras. Itis not disputed that the peti- 
tioner employs nearly 100 workers for the 
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‘said construction. While so, the Labour 
‘Enforcement Officer (Central) Madras-6 
‘inspected the premises on 20th April, 1978. 
As a result of the inspection the petitioner 
was informed by a communication, dated 
20th April, 1978 that the petitioner had not 
. complied with the provisions of the Act in 
the matter of payment of wages and over- 
time wages for the period 18th March, 1978 
to I5th April, 1978. The petitioner then 
‘questioned the jurisdiction of the second 
respondent to take action in the matter. 
This was followed by a show-cause notice 
issued by the second respondent on 10th 
May, 1978 to the petitioner under section 20 
‘of the Minimum Wages Act. In these cir- 
cumstances, the petitioner has filed this writ 
petition for the issue of a writ of certiora- 
ified mandamus to quash the notice issued 
‘by the respondent to the petitioner on 20th 
April, 1978 and 10th May, 1978 and to 
restrain from instituting any further action 
ipursuant to the said orders. 


'3. Mr. Marthandam, learned counsel for 
‘the petitioner states that the appropriate 
"Government which is competent to take 
action against the petitioner for violation, 
if any, of the provisions of the Act is the 
State Government and not the Central 
Government. According to Mr. Marthandam, 
the petitioner is a partnership concern carry- 
ing on business in the construction of build- 
ings and the petitioner is not carrying on 
business under the authority of the Central 
"Government. 


4. On the other hand, Mr. Swamidurai, 
learned counsel for the respondents submits 
that inasmuch as the petitioner has entered 
into a contract with the Central Warehous- 
‘ing Corporation, which is established by the 
‘Central Government under the Statute, it is 
only the Central Government whicb will be 
the appropriate Government competent to 
initiate action in the matter. 


5. In view of the short compass in which 
the dispute has narrowed down, it is 
"unnecessary to deal with other points aris- 
ing for decision in this writ petition. 
The only question for consideration is 
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whether the Central Government is the 
appropriate Government within the meaning 
of section 2 (5) of the Act which is compe- 
tent to initiate action against the petitioner 
in the instant case, Section 2 (b) of the Act 
reads as follows :—... 


“Appropriate Government" means :— 


(i) in relation to any scheduled employ- 
ment carried on by or under the authority 
of the (Central Government or a railway 
administration) or in relation toa mine, 
oil field or major port, or any corporation 
established by a Central Act, the Central 
Government, and | 


(ii) in relation to any other scheduled 
employment, the State Government". 


Item (7) of the Schedule in Part I runs 
“Employment on the construction or main- 
tenance of roads or in building operations.’’ 
In order to confer jurisdiction on the 
Government under section 2 (b) the follow- 
ing conditions must be satisfied :— 


The schedule employment must be carried 
on by or under the authority of the Central 
Government or a railway administration. 
The appropriate Government in relation to 
a mine, oil field or major port or any cor- 
poration established by a Central Act will 
be the Central Government. In relation to 
any other scheduled employment, the 
appropriate Government shall be the State 
Government. 


6. Itis not disputed that the petitioner is 
a partnership firm carrying on business in 
the construction of buildings. Admittedly, 
the petitioner does not carry on business by 
or underthe authority of the Central 
Government. Itis also not disputed. that 
the petitioner is carrying on business for its 
own benefit. Inasmuch as the respondents 
have not taken the ground that the.petitioner 
is carrying on business by or. under the 
authority of the Central Government, it is 
unnecessary to go into the question as to 
what exactly is meant “ру the words’ 
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у or under the authority of the Central 
Government". | am therefore, not going in 
detail into the following decisions which 
have been cited before me; C. M. W. M. Co. 
Ltd. v. P. K. Sarkar and others, Bharat 
Glass. Works v. State of West Bengal?, Rawel 
Singh v. Gail? Heavy Engineering v. State of 
Віһаг Inre Polisetty Lakshmayya^, and Khadi 
Gramodyog Sangh Muzaffarpur v. State of 
Bihar$. It may be mentioned that some of 
the cases refer to the interpretation of the 
words “‘by or under the authority of the 
Central Government” as used in the 
Industrial Disputes Act. 


7. Admittedly, the contract entered into 
by the petitioner is with the Central 
. Warehousing Corporation. It is the liability 
of the petitioner to comply with the provi- 
sions of the Minimum Wages Act, that we 
are concerned with. We are concerned here 
with the failure of the Central Warehousing 
Corporation to comply with the. provisions 
of the Minimum Wages Act. [f action were 
to be taken under the provisions of the Act 
by the respondents against the mine, oil field, 
or major port or any.corporation established 
by the Central Government which would be 
the appropriate Government within the 
meaning of section 2 (b) merely because in 
this particular case the petitioner has entered 
into a contract with the Central Warehousing 
Corporation, which is a Corporation 
established by the Central Act, it cannot be 
said that for the violation of the provisions 
of the Act committed by the petitioner, it is 
the Central Government that will be the 
appropriate Government. 


8. Anargument was attempted on behalf 
of the respondents that tbe words *by or 
under the authority" appearing in section 2 
Tee 

1. (1952) 1 L.L J. 488. 

2. (1958 IL. L.J. 4027 : A.L.R. 1957 Cal, 347. 

3. 1959 2L. L 7.69 : A.L.R, 1959 М. P. 298. 

4. (1969)2L L J 549: (1970)1 S C. J.35 : 
(1969) 2 Comp. L.3J.273: A. I. R. 1970 S. €. 82, 

5. (195%) | L.L. J. 556. 

6. (1977) Lab. I. C. 466. 


M, 1, J.-63 
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(b) of the Act will also apply to mine, oil 
field, major port or ary Corporation 
established by the Central Act. On a read- 
ing Of the section, 1 have no hesitation to 
come to the conclusion that those words have 
been used in that section only in relation to the 
Central Government or railway administra- 
tion and are по: made applicable to a mine, 
oil field or major port or any Corporation 
established, by the Central Government. I 
therefore, hold that the appropriate Govern- 
ment within the meaning of section 2-A of, 
the Act so far as this case is concerned, 
competent to take action against the peti- 
tioner for any violation of the Act is only 
the State Government and not the Central 
Government. 








9. In the circumstances, the rule nisi is 


made absolute and the writ petition is 


allowed, but in the circumstances without 


Petition allowed. 


S. J. ——— 


IN THE HIGH COURT OF JUDI. 
CATURE AT MADRAS. 

(Special Original Jurisdiction.) | 
Present:—P. R. Gokulakrishnan and 
Р, Venugopal, JJ. 

Mrs. Premila Devi or Petitioner? 
y. 


R. Jayachandran, Sub-Inspector of Police, 
Pallipalayam Police Station, Pallipalayam, 
Erode and another .. Respondents, 


(A) Hindu Minority and Guardianship Act 
(XXXII of 1956), section 6 (a) —Claun for 
custody of minor made child of tender age— 
Father having custody — Petition to issue writ 
of certiorari—Civil Court has jurisdiction to 
go into the question —Pertition dismissed. 


— oM MÀ 
* W. Р, No. 34c3 of 1980. 12th November, 1989. 
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(B) Constitution of India (1950), Article 
226 — Writ of habeas corpus— Alternative 
4emedy available— Writ petition misconceived, 


Considering the decisions in several cases 
and bearing in mind the provisions of the 
Guardians and Wards Act and the Hindu 
Minority and Guardianship Act, the proper 
forum for the present case will be the Court 
constituted under the above two Acts and 
not the High Court exercising writ jurisdic- 
tion under Article 226 of the Constitution 
of India. The High Court's jurisdiction to 
grant relief under Article 226 of the Consti- 
tution can be invoked only in cases where 
the other remedies available will not be as 


effective and efficacious as the one sought - 


to be invoked under Article 226. So far as 
the present case is concerned, as per law, 
the father is natural guardian, Technically 
the custody has to be with the mother if the 
child is below the age of five. Itis only a 
preferential claim as between the father 
and mother as regards the custody ef the 
child: There is no extraordinary circum- 
stance in this case to relief under Article 226 
of the Constitution cf India. The relative 
merits of the claim for custody have to be 
discussed and decided after hearing the pro- 
per evidence that will be iet in by the 
respective parties. This can be effectively 
done. before the civil Court constituted 
under the Hindu Minority and Guardianship 
Act and also under the Guardian and Wards 
Act. The Couri can give an effective and 
efficacious relief after assessing the evidence 
that may be let in by the respective parties 
regarding their preferential claims over the 
child concerned. Inasmuch as there is an 
. effective alternative remedy available for 
the petitioner to agitate her claim, the writ 
petition filed under Article 226 of the Con- 
stitution is misconceived. 

[Paras, 11 and 12.) 


` 


Cases referred to : -- 


. Babubhai Patel v. Madhavi Patel, (1979) 1 
M. L. J. 244; Imtiaz Bano v, Masood Ahmed 
Jafri, A. I. К, 1979 All. 25 ; D, P. Sampath 


ГА 


ТИВ MADRAS LAW JOURNAL REPORTS 


| 


[1981 


у, Govindammal I. L. В. (1952) Mad. 468: 
(1951) 2 M.L.J.259:64 Т, W. 737: 
А.І. R. 1952 Mad. 98; Shaik Moidin v. - 
Kunhadevi, A. I. R. 1929 Mad. 33 


Petition under Article 226 of the Constitu- 
tion of India praying that in the circum- 
stances stated therein, and in the affidavit 
filed therewith the High Court will be 
pleased to issue a writ of habeas corpus. 
directiug the respondents to produce the 
child, Hariharasudhan before this Hon’ble 
Court and to deliver him to the petitioner - 
and set him at liberty. 


R. Subramanian, for Petitioner. 


V. Sridevan, the Respondents. 


The order of the Court was made by 


Gokulakrishnan, J. — This writ petition 
is for issue of a writ of habeas corpus, 
directing the respondents to produce the 
child, Harihara Sudhan, before this Honour- 
able Court and to deliver him to the peti- 
tioner and set him at liberty. The peti- 
tioner has alleged in the affidavit in support 
of this petition that she got married to the 
first respondent on 3rd September, 1976. 
The second respondent is her mother-in-law. 
A male child was born on 20th May, 1979, 
and its name is Harihara, Sudhan. The 
petitioner has further alleged that the first 
respondent herein, under the instigation of 
the second respondent and his sister, meted 
out cruel treatment to the petitioner and 
that the first respondent abused her stating 
that she has not brought ‘enough dowry 
from her parents. The petitioner has further 
alleged that, subsequent to the birth of the 
child, Harihara Sudhan, thefirst respondent 
inflicted both physical and mental agony on 
the petitioner, that the respondents removed 
the child, who aged about eleven months at 
the time, forcibly from the petitioner on 27th 
April, 1980, that the petitioner was beaten 
severely by the first respondent and that the 
first respondent sent the child through the 
second respondent to Neyveli, where his 
father is employed as the Chief Security 
Officer, Neyveli Lignite Corporation 
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Limited. There is a specific allegation to the 
effect that, before sending the child with the 
second respondent they joined together and 
forced the petitioner to sign blank papers 
and, subsequently, sent the petitioner to 
Madras through one Police Constable by 
name M. Natesan. It is alleged by the peti- 
tioner that she issuffering very much due to 


the separation of her child and that Ше. 


child, which is in the custody of the second 
respondent at Neyveli, must be given back to 
her. The petitioner has also stated that, as 
per section 6 (a) of the Hindu Minority and 
Guardianship Act, 1956, she is entitled to the 
custody of the child, since the child was only 
11 months old. There is also an allegation 
in paragraph 10 of the affidavit in support 
of the writ petition that the petitioner 
apprehends danger to the child's life and 
health. With the above said allegations, 
` the present writ petition was filed. 


2. The first respondent has filed a counter- 
affidavit denying every one of the allegations 
mentioned in the affidavit in support of the 
Writ petition, except those that were specifi- 
cally admitted by him. As regards the 
marriage and the birth of the 
child, the first respondent has admitted the 
same. The first respondent flatly denied 
the allegation regarding the cruelty alleged 
to have been meted out by the first respon- 
dent to the petitioner. We do not think 
it is necessary to narrate the various 
idiosyncrasies of the petitioner alleged by 
the first respondent in his counter-affidavit. 
Suffice it to say that the child, according to 
the first respondent, is with his mother, the 
second respondent, fromits birth and that 
it is the second respondent who is nurturing 
aud protecting the child born to the 
petitioner, on 20th May, 1979. The first 
respondent has further alleged that 
the petitioner has refused to join him 
in spite of several requests and that she has 
not even cared to come and see the child. 
According to the first respondent, the second 
respondent, who is his, mother, is staying 
with him and the child is also in his custody 
along with his mother, the second respon- 
dent. The first respondent has also stated 
that the petitioner has an alternative remedy 
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available to her in law and that the present 
writ petition is misconceived. 


3, The petitioner nas come forward with 
а reply affidavit stating that she has also 
given birth to a female child on 7th October, 
1980, and that the male child, who is a 
detenu now, was forcibly taken from her on 
27th April, 1980, by the respondents herein. 
The petitioner has, no doubt, denied the 
various allegations referred to by the first 
respondent in his counter-affidavit. 


4. . The present writ petition is filed under 
Article 226 of the Constitution of India. 
This extraordinary remedy is always con- 
templated to give speedy, effective and 
efficacious remedy to the aggrieved party. tf 
there is no such urgency, the ordinary course 
oflaw must take effect and this extraordi- 
nary jurisdiction cannot be resorted to. 
Thus, in given circumstances, the parties are 
at liberty to invoke the jurisdiction of this 
Court under Article 226 of the Constiiution 
for necessary reliefs. We сап presently 
discuss as to whether there is any urgency on 
the part of the petitioner herein to resort to 
the remedy under Article 226 of the Con- 
stitution. This is a ease in which the peti- 
tioner, who is the mother of the tender child 
Which was born on 20th May, 1979, wants 
its custody. According to her allegation, 
she was sent out of the respondents’ house, 
after the male child was forcibly taken away 
from her on 27th April, 1920. Subsequently, 
that is, on 7th October, 1980, she has also 
given birth to a female child. No doubt, the 
petitioner has alleged that cruel treatment 
has been meted out to her while she was 
with the first respondent, As far as the 
tender child is concerned, for which a direc- 
tion is prayed for, the first respondent has 
specifically alleged that from its date of 
birth, the second respondent, who is the 
mother of the first respondent, is taking 
care of the child and that the child is in the 
custody of his mother and himself, 


S. No doubt, Mr. R Subramanian, learned 
counsel for the petitioner, after referring to 
section 6 of the Hindu Minority ang 
Guardianship Act, 1956, states that th,, 
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child, as per law, must be left in the custody 
of the petitioner herein. Section 6 (a) of 
the Act reads as follows : 


“The natural guardians of a Hindu minor, 
in respect of the minor’s person as well as 
in respect of the minor’s property (exclud- 
ing his or her undivided interest in joint 
family property). 


(a) in the case of a boy or an unmarried 
girl the father, and after him, the mother ; 
provided that the custody of the minor 
who has not completed the age of five 


years shall ordinarily be with the mother.” 


6. The words “shall ordinarily be with the 
mother" is interpreted by stating that the 
child below the age of five must be with the 
mother and that, if such a child is left in the 
custody of some other person, it will be 
ilegal. We are not able to subscribe to the 
interpretation that the custody of the child, 
below the age of five, if it 1s with the father, 
willipso facto amount to illegal custody. 
In Funk and Wagnalls Standard Dictionary, 
the meaning for the word “ordinarily” is 
given as “‘in ordinary cases, commonly ; 
usually; normally". ^ 


7. Hence, the custody of the child, which 
is below the age of five may be normally 
given to the mother. But, if the custody of 
such child. is with the father, it will not be 
illegal. The reference to custody, when the 
legal guardianship vests with the father as 
provided under section 7 of the Hindu 
Minority and Guardianship Act, 1956, 
clearly spells out the intention of the 
legislature to see that the interest of the 
minor is always taken into consideration for 
giving such custody. That is why, the words 
"ordinarily be with the mother" have been 
used. Further, such custody of the tender 
child to be with the mother is only a 
preferential claim and the fact that it is with 
the father cannot make such custody illegal. 


8. Mr. Subramaniae, learned counsel for 
the petitioner cited the decision in Babubhai 
Patel v. Madhavi Patel’, wherein a Bench of 
our High Court has observed : 


REINO MPO E 
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“The only other aspect on which counsel 
cited authorities was for the position that 
the attachment that certain persons may 
develop for the child when the chila 
happened to be with them for some time, 
must not also have too much weight with 
the Court in deciding the welfare of the 
child.” | І 


Thus, the Bench has held that attachment : 
alone cannot be a criteria for deciding the 
welfare of the child. We have absolutely 
no hesitation in accepting this proposition. 
A child of tender age cannot have the same 
weighing its welfare between two persons. 
Hence the averment as if the child has deve- 
loped attachment with the second respon- 
dent in our opinion, cannot have any weight 
in aeciding the present petition The next 
case cited by Mr. Subramanian is the one 
reported in Imtiaz Bana v. Masood Ahmed 
Jafri and others!, In this case, the mother 
was preferred to have the custody of the 
infant sons, 16 is clear from the facts of 
this case that the father had sent out the 
mother of the infants and that he had also 
contracted another marriage with some other 
lady. As per Muslim law, the custody of 
the minor upto a certain age can only be 
with the mother. Considering all these 
aspects a single Judge of the Allahabad High 
Court gave the custody of the children to 
the mo her. We do not think, the facts of 
this case will have any application to the 
present case on hand, 


9. On the other hand, Mr. V. Sridevan, 
learned counsel for the respondents, cited 
the decision in D. P. Sampath v. Govindam- 
mal and two others?. Іа this саѕе, а Bench 
of our High Court, dealidg with a writ of 
habeas corpus filed under section 491 of the 
Code of Criminal Procedure, wherein the 
petitioner who was the husband, wanted to 
get the custody of his wife aged about 
17 years, observed :— | 


‘‘Though the custody in which the minor 
girl was kept might be technically illegal 














1. A I.R 1979 All, 25. 
2. 1.1. R. (1952) Mad. 468 : (1951) 2 M. І, J. 
259: 64 І. W. 737: A. I, R. 1952 Mad. 98, 
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in the sense that her husband as legal 
guardian was prima facie entitled to 
custody, the facts of the case did not 
justify the passing of an order under 
section 491 of the Code. The young 
woman, on the threshold of majority, had 
left her husband entirely of her own 
accord, disentitled with the treatment she 
was receiving from his mother and grand- 
mother. The petitioner in the case was 
seekinz really to exercise his legal right as 
guardian of his minor wife. It was 
eminently a fit case where he should be 
referred for his relief to the provisions of 
the Guardians and Wards Act, and sec- 
tion 25 of that Act is specifically intended 
to give relief in such cases. Though the 
remedy under section 49!, Criminal Pro- 
cedure Coce, is open to any legal guardian 
who claims custody of a ward, there must 
be satisfactory evidence that the ward is 
in illegal or improper custody of sucha 
kind as to justify an energent order by а 
Criminal Court under that section. To 
take any other view would be to constitute 
a criminal Court under section 49', 
Criminal Procedure Code. into aGuardians 
and Wards Court acting under section 25 
'of the Guardians and Wards Act, which 
lays down certain considerations for the 
guidance ofthe Court in such matters. 


10 To the same effect Mr. Sridevan cited 
another case, Shaik Moidin v. Kunhadevi!, 
which was decided by a Full Bench of our 
High Court. In this case, the Full Bench 


observed : 


«In these circumstances we think it is quite 
unnecessary to interfere and my learned 
brother Jackson has pointed out in the 
course of the argument that if the father 
wishes to assert his rrghts he can try to 
set the court in motion locally where the 
witnesses could be seen and if necessary 
cross-examined under section 25, Guardians 
and Wards Act. This application is dis» 


missed.” 


"EM — 
1, А.І. В. 1929 Mad. 33, ` 
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In this Fall Bench decision an application 
was filed by the father to issue а writ- of 
habeas corpus directing that the custody of 
his son age about 7 or8 years should be 
delivered to him. 


11. Considering the decisions cited above 
and also bearing in mind the provisions of 
the Guardians and Wards Act and the Hindu 


` Minority and Guardianship Act, the proper 


forum for the present case will be the Court 
constituted under the above said two Acts 
and wot the High Court exercising writ 
jurisdiction under Article 226 of the Con- 
stitution of Iadia. This Court's jurisoiction 
to grant relief under Article 226 of the Con- 
stitution can be invoked only in cases 
where the other remedies available will not 
be as effective and efficacious as the one 
sought to be invoked under Article 226. As 
far as the present case is concerned, we have 
already extracted the facts alleged by the 
respective parties in their affidavits. Except- 
ing a ba'd statement to the effect that the 
petitioner apprehends danger to the child's 
life and health, there is absolutely no other 
allegation to spell out imminent danger to 
the life or the physical or moral well-being 
of the detenu concerned. According to the 
allegation it could be seen that the child is 
in the care and custody of the respondents 
herein as and from 20th Мау, 1979. 
Admittedly the child is in thecustody of the 
respondents as on date. The petitioner has 
come out of the house of the re-pondents 
leaving the child as early as on 27th April, 
1980. No doubt, various other allegations 
have been levelled against each other in their 
respective affidavits. These are all matters 
which can be effectively gone into іп a pro- 
perly instituted petition before the appro- 
priate forum under the provisions of the 
Hindu Minority and Guardianship Act, 1956, 
as observed in D. P. Sampath у. Govindam- 
mal and two others! and in Shaik Moidin v. 
Kunhadevi?, it is better for the petitioner to 


pe -aa A — M 
„1. L L. R. 1952 Mad. 468: (1951) 2 M.L.J. 259, 
E2. А. I, R. 1929 Mad, 33 (F. B.). 
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invoke the jurisdiction of the Court under 
section 6 of the Hindu Minority and 
Guardianship Act, 156 to have the custody 
of the child instead of invoking the jurisdic- 
tion of this Court under Article 226 of the 
Constitut ion. 


12. We have already held that the custody 
of the child with its father as at present, 
cannot be termed as illegal. As per law, the 
father is the natural guardian. Technically 
the custody has to be with the mother if the 
child is below the age of five. 1t is only a 
preferential claim as between the father' and 
mother as regards the custody of the child. 
We do not find any extraordinary circums- 
tance in this case to give relief in this peti- 
tion which is filed under Article 226 of the 
Constitution of India. Therelative merits 
of the claim for custody have to be discussed 
and decided after hearing the proper 
evidence that will be let in by the respective 
parties. This can be effectively done before 
the Civil Court constituted under the Hindu 
Minority and Guardiauship Act aud also 
ander the and Guardian and Wards Act. The 
Court only can give effective, efficacious 
relief after assessing the evidence that may 
be let in by the respective parties regarding 
their preferential claims over the detenu con- 
cerned. Inasmuch as there is an effective, 
efficacious alternative remedy available for 
the petitioner to agitate her claim, we feel 
that the writ petition filed under Article 226 
of the Constitution is misconceived. 


13, Considering all these aspects of the case, 
this writ petition is dismissed. No costs. 


14, If any petition is preferred by the peti- 
tioner, before the Civil Court for the custody 
of the child, the civil Court shall dispose of 
such petition as expeditiously as possible 


R.S. Petition dismissed. 
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[IN THE HIGH COURT 
CATURE AT MADRAS. 


OF JUDI- 


PRESENT: — V. Ratnam, J. 


S. V. Muthu and others wee JPetitioners* 


y. 


Veerammal and another Respondents 


Tamil Nadu Court-fees and Suits Valua- 
tion Act (XIV of 1955), section 37 (2) and (3) 
—$соре nd applicability — Suit for parti. 
tion and separate possession — Preliminary 
decree passed—Certain amounts depos:ted in 
Court—Petition for withdrawwal of their 
share by defendants as per preliminary decree 
--Court-fee for partition and separate posses- 
sion not paid by the defendants — Need to 
amend preliminary decree to include declara- 
tion of petitioner's rights. 


Section 37 (3) of the Tamil Nadu Court-fees 
and Suits Valuation Act indicates that if, at 
the time of filing the written statement, the 
defendant claims partition and separate 
possession of his share of the property, then 
Court.fee becomes payable immediately, 
computed on half the market value of his 
share or at half the rate specified in section 
37 (2) of the Act depending upon -whether 
such defendant has been excluded from 
possession or is in joint possession. 
Section 37 (3) does not however provide 
for a case to enable a defendant after 
the passing of the preliminary decree to 
ask for separation of his share; but when 
all the parties are before the Court and the 
shares have not undergone any change, as in 
the present case, and the matter has not pro- 
ceeded to a final decree, even after passing 
ofthe preliminary decree a defendant is 
permitted to seek a separation of his share of 
the properties by payment of Court-fee. It 
appears that section 37 (3) of the Act would 
apply even with reference to a case where a 
defendant seeks particular and separate 
possession of his share of properties after 





MURS, 


* C, R. P. No. 824 of 1979, 19th August, 1989- 
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the passing of the preliminary decree but 
only so long as the final decree ргосее- 
dings are pending. [Para. 4.] 


If the preliminary decree already passed does 
not contain any declaration as to the rights 
of the defendants their-application for parti- 
tion or separation of their share shall not be 
maintainable till they have the preliminary 
decree suitably modified, but when once the 
- preliminary decree contains a declaration as 
to the defendants' share, they can, even after 
the passing of the final decree, take steps 
for actual separation of their share. 

[Para. 4.1 


Cases referred to :— 


Varada Appalanaidu v. Войи Annamnaidu 
and others, A. I.R. 1928 Mad. 555; Nil 
Govinda Misra у. Smt. Rukmani Debi, 
A. I. R. 1944 Cal, 421; Smt. Bittan Devi v. 
Rudra Sen Bajpai, A. I. Ё. 1966 All. 601; 
Lachmi Narayan Marwari v. Balmukund 
Marwari, L. R. 511. A321 5(1924)47 M. L. J. 
441 : 20 L. W. 491: A.I. R. 1924 P.C, 198.. 


Petition under section 115 of Act V of 1908 
praying the High Court to revise the Order 
of the Court of the Subordinatc Judge, 
Coimbatore dated 30th August, 1978 and 
made in T. A. No. 472 of 1978 in О. S. 
No. 213 of 1968. | 


N. Varadarajan, for Petitioners, 


N. B. Chandran, for Government Pleader, 
for Respondents. 


The Court made the following 


Оврка. — Defendants 1 to 4 in О. S. No. 213 
of 1968, Sub-Court, Coimbatore, are the 
petitioners in the civil revision petition, 
which is directed against the order dismissing 
an application filed by them praying for the 
issue of a cheque in a sum of Rs. 13,259-23 
in favour of their counsel. The suit, O. S. 
No. 213 of 1968 was filed by the respondents 
herein for partition and separate possession 
of their share in the properties and on 4th 
August, 1971,a preliminary decree was passed 
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against which an appeal was filed to this 
Court in A. S. No. 646 of 1972, which also 
stood dismissed. The petitioners claim that 
as per clauses (8) and (9) of the preliminary 
decree, they are entitled to a sum of 
Rs. 14,588-30 being the dividend due to the 
father of the petitioners from the 14th defen- 
dant in the suit who had deposited a sum of 
Rs. 13,704-60 into Court as per clauses (8) 
and (9) of the preliminary decree. The peti- 
tioners claim that out of this amount 
they are entitled to withdraw a sum of 
Rs. 13,259-23 and that the respondents are 
entitled to withdraw a sum of Rs. 445.37. 
It is on this ground the petitioners filed I. A. 
No. 472 of 1978 in O. S. No. 213 of 1968 
praying for the issue of a cheque in favour 
of their counsel. 


2. The respondents-resisted the application 


contending that the petitioners have not paid 


the Court-fee for partition and separate 
possession and hence, they are not entitled 
to ask for their share in the amount. It 
was also centended by them that ihe peti- 
tioners have to render accounts to them as 
well as the defendants 5 and 6 in the suit 
regarding the income derived by the peti- 
tioners from their share in accerdance with 
clause (36) of the preliminary decree and 
therefore, the application has to be dis- 
missed. 


3. The learned Subordinate Judge, 
Coimbatore, held that though the preli- 
minary decree had been passed on 4th 


August, 1971, yet, no steps whatever have 


been taken to passa final decree and that 
no prejudice will be caused tothe respon- 
dents, if payment out of the cheque is 
ordered. But, however, the learned 
Subordinate Judge held that the petitioners 
are entitled to withdraw the amount 
subject to payment of requisite court fee. 
Ultimately, the Court directed the payment 
ef asum of Rs. 13,259-23 in favour of the 
counsel for the petitioners, subject to the 
payment of réquisite Court fee for this 
amount. Itis the correctness of this order 
that is challenged in this civil revision peti- 
tion. 
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4. Thelearned counsel for the petitioners 
contended that no Court fee is payable at all 
since, acccrding to him,.on the separation 
of the share of the respondents, the share of 


the petitioners also -gets ascertained and ° 


separated and that there is no need, there- 
fore, for the petitioners to pay Court fee on 
their share and pray for its separation 
as well. On the other hand, Thiru 
N. R. Chandran, learned Additional Govern- 
ment Pleader (II), contends that whenever the 
defendants ask for separation of their share 
of the properties, the Court fee is payable 
and such separation can also be sought for 
after the passing of the preliminary decree; 
but only so long as the final decree 
proceedings are pending and in the 
present case, the petitioners, after preliminary 


decree, are seeking a separation of 
their share and therefore, the Court’ 
fee is payable. The relevant section 


that is applicable to the present case is 
When the plaint is presented to : 
(i) a District Munsif's Court 


(ii) the City Civil Court, Madras 
or a Sub-Court or a District 
Court, 


(iii) the High Court 


(3) Wherein a suit falling under sub- : 


section (1) or sub-section (2) a defendant 
claims pa*tition and separate possession 
of his sbare of the property, fee shall be 
payable оп his written statement 
computed on half the rates specified in 
sub-section (2), according as such defen- 
dant has , been excluded from possession 
ог isin joint possession. 


(4) where, in a suit falling under sub- 
section (1) or sub section (2), the plaintiff 
or the defendant seeks cancellation of 
decree or other document of the nature 
specified in section 44, separate fee shall 
be payable on the relief of cancellation in 
the manner specified in that section." 
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Section 37 of the Tamil Nadu Court-fees 
and Suits Valuation Act, 1955 (hereinafter 
referred to as the Act). 


Ihe section reads as follows : 


‘37. Partition Suits—(1) In a suit for 
partition and separate possession of a 
share of joint family property or of pro- 
perty owned jointly or in common, by a 
plaintiff who has been excluded from 
possession of such property, fee shall be 
computed on the market value of the 
plaintiff’s share. 


(2) Inasuit for partition and separate 
possession of joint family property or 
property owned jointly or in common by 
a plaintiff whois in joint possession of 
such property, fee shall be paid at the 
following rates : 


Rupees Thirty 


Rupees thirty if the value of plaintiff's share 
is Rs. 800 of less; : 
Rupees one hundred if the value is above 
Rs. 5,000 but below Rs. 10,000 and 


Rupees two hundred if the valueis Rs 10,000 
and above. 


Rupees three hundred. 


Section 37 (3) indicates that if, at the time 
of filing the ‘written statement, the defen- 
dant claims partition and separate posses-] . 
sion of his share of the property, then the 
Court fee becomes payable immediately. 
computed on half the market value of his 
share or at half the rates specified in section 
37 (2) of the Act depending upon whether 
such defendant has been excluded from pos- 
session or is in joint possession. It is this 
provision which had been taken advantage 
of by defendants 5 and 6 in the suit, who 
had prayed for in their written statement 
the separation of their shares and had also 
paid Court fee thereon and the preliminary 
decree declared their shares also. 
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Section 37 (3) of the Act does not, however, 
provide for a case to enable a defendant 
after the passing of the preliminary decree 
te ask for a separation of bis share; but 
when all the parties are before the Court and 
the shares have not undergone any change, 
as in the present case, and the matter has 
not proceeded to a final decree, there cannot 
be any serious objection in principle, ifa 
defendant, even after passing of the preli- 
minary decree, is permitted to seek a separa- 
don cf his share of the properties by pay- 
ment of the court-fee. The contention of the 
learned counsel for the petitioners that no 
court-fee at all need be paid cannot be accept- 
ed as the Court separates on a request by the 
defendants their share of the properties as 
wel] It appears to me that section 37 (3) 
of the Act would apply even with ref-rence 
to a case where a defendant seeks the parti- 
tion and separate possession of his share of 

he properties after the passing of the 
preliminary decree, but only so long as the 
final decree proceedings are pending Indeed 
in Varada Appalanaidu v. Bodu Annamnaidu 
and others!, a Bench of this Court consisting 
of Ramesam and Devadoss, JJ., held that 
separation of this share could be effected 
in execution as well. In that case, in a suit 
by one of three reversioners where the other 
two were made defendants 2 and 8 fora 
declaration that all the three were entitled 
to the suit property as reversioners and for 
partition and the recovery of one-third share 
ofthe suit property, aa issue was raised 
whetber plaintiff, defendants 2 aud 3 were 
reversioners and the issue was decided in 
plaintiff's favour and the suit was decreed. 
The 3rd defendant filed another suit for 
his one-third share wherein the Ist defen- 
dact contended that the suit was unnecessary 
in view of the decree in plaintiff's suit and in 
the course of execmion, the 3rd defendant 
applied for partition. It was held that it was 
not open to the. ist defendant to contend 
that the 3rd defendant was not entitled to 
ask for a decree for his share on payment of 


rrr 
' |. AIR. 1928 Mad. 555. 


M. E. y,-64 
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court-fees as in a partition decree and 
especially soin view of his objection in the 
suit by the 3rd defendant. Іп that case also, 
the final decree proceedings were pending and 
the Bench held that it was opea to the 3rd 
defendant to ask for a decree for his share 
on payment of court-fee. It must be 
remembered that this decision had been 
rendered ata time when the Tamil Nadu 
Court-fees and Suits Valuation Act, 1955 
was not in force, especially section 37 there- 
of. In Nil Govin ia Misra v. Smt. Rukmini 
Debi^, a Division Bench of the Calcutta 
High Court held toat aco-sharer, be he or 
she a plaintiff or defendant in a suit for 
partition, is entitled to claim a separate 
allotment at any stage before the final 
decree and that there can be partition by 
metes and bounds even of those properties 


‘in which he plaintiff has no share but one 


or the other defendant claims separate allot- 
ment anda separate suit need not be 
brought for this purpose. In Smt. Bittan 
Devi and others v. Rudra Sen Bajpai and 
cthers®, relied on бу Mr. N К. Chandran it 
has been held that when in a suit for parti- 
tion, the defendants apply for the prepaza- 
tion of final decree by separation of their 
share, they desire to be treated as co-plain- 
tiffs and allotted their share separately and 
that plaintiffs and also defendants standing 
in the category of plaintiffs must pay court- 
fee before their prayer can be granted. It 
has also been further pointed out that stamp 
duty, if any, payable at the time of the 
passing of the final decree shall also be 
payable by them. Referring to the provi- 
sions of Order 20, rule 18 (2), Civil Pro- 
cedure Code, it has been held that the courts 
of law generally lay down in the preliminary 
decree the plaintiff's share or rights in the 
property ; but where the defendants desire 
that their share or interest to be also declared, 
the preliminary decree should contain such 
a declaration also. If the defendants’ rights 





І. A.IR. 1944 Cal. 421. 
2. AIR. 1966 All. 601, 
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have not been declared in the preliminary 
decree, the aggrieved party can challenge the 
decree in appeal or can apply for review. 
But once the preliminary decree contains a 
declaration as to the defendants’ share, they 
can, even after passing of the preliminary 
decree, apply for and have their .share parti- 
tioned on payment of court-fee etc., as may 
be necessary under the law. Indeed, the 
Privy Council has pointed out in Lachm: 
Narayan Marwary у. Balmukund Marwary!, 
that after decree it is open to any party to a 
suit to whose interest it is that further pro- 
ceedings be -staken to initiate the supple- 
mentary proceedings, but in the ordinary 
case itis the plaintiff who moves. If the 
preliminary decree already passed does not 
contain any declaration as to the rights of 
the defendants, their application for parti- 
tion or separation of their share shall not 
be maintainable till they have the prelimi- 
a decree suitably modified, but when 








once the preliminary decree contains a 
declaration as to the defendants, share, they 
can, even after the passing of the preli- 
minary decree, take steps for the actual 
separation of their share. Indeed, in the 
instant case, no such steps have been taken 
by the petitioners to modify the preliminary 
decree in any manner for haviug their shares 
also declared and until such time, itis not 
open to the petitioners to claim that they 
are entitled to the amount in deposit. It is 
undoubtedly open to the petitioners to take 
such steps as they may be advised to have 
the preliminary decree amended in such a 
manner as to includea declaration of their 
rights as regards their share in the properties 
as well and only then they can seek payment 
‚ of the amount in deposit Without doing 
so, on the basis of the preliminary decree 
as it now stands, the petitioners cannot seek 
to withdraw the amount in Court deposit on 
the ground that they are entitled to the 
same. The result is, the refusal of the Court 
below to direct payment out is, therefore, 
correct, though for different reasons. The 
civil revision petition fails and is dismissed. 


No costs. 








120 L.W. 491: L. В. 51 
198, 


atti 


I1. (1924) 47 M.L.J. 44i 
A. 321: A.T.R. 1924 P, C. 
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.$. The dismissal of this civil revision peti- 
tion does nos preclude the petitioners from 
taking such steps as may bə open to them 
before.the Court below for a declaration of 
their share of the properties by a supple- 
mentary preliminary decree, if need be, and 
on payment of the necessary court-fee under 
section 37 (3) of the Tamil Nadu Court-fees 
and Suits Valuation Act, 1955. 





R. S. Petition dismissed. 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


PassENT:—S. Suryamurthy, J. 
T. K. Narayana Pillai 


y. 


.. Appellant? 


Naganatha Iyer. wee Respondent. 


Tumil Nadu Occupants Kudiyiruppu (Confer- 
ment of Ownership) Act (XD of 1971), 
section 2 (6)—''Kudiyiruppu" —Dease or 
licence to enjoy should have been only in 
respect of site—Inapplicable to a pucca build- 
ing which an agriculturist may take on lease. 


By reason of the definition of ‘‘kudiyiruppu”’ 
contained in section 2 (6) of the Tamil Nadu 
Occupants Kudiyiruppu Act, the lease or 
licence to enjoy should have been only in res- 
pect of sites. The definition does not apply 
to a pucca building§which an agriculturist 
may take on lease. By Explanation I to sub- 
section (8) of section 2 of the Aet, a - 
presumption is raised, viz, “апу person 
occupying the kudiyiruppu is an agricultural 
labourer or an agriculturist until the contrary 
is proved". То hold that the site of any 
dwelling house or hut is a kudiyiruppu one 
has to ascertain whether the occupant either 
as a tenant or as a licensee is an agriculturist 
or an agricultural labourer. No presump- 
tion that any person is an agriculturist or an 
agricultural labourer can be made till the 











*S, A. No. 1486 of 1977, 24th October, 1980' 


I] NARAYANA PILLAI Y. NAGANATHA IYER (Suryamurthy, J.) 


site of the dwelling house or hut in his 


occupation is found to be a kudiyiruppu. 


Therefore the presumption raised by the 
explanation is of no avail to any party who 
claims to be an agriculturist merely on the 
basis of a contention that the site in his 
occupation is a kudiyiruppu. An agriculturist 
can claim that the site of the dwelling 
house or hut in his occupation is kudiyiruppu 


only if he is tenant or a licensee in respect of - 


the site alone. [Para. 6.\ 
Appeal against the decree of the Court of 
the Subordinate Judge, Mayuram in Appeal 
Suit No. 109 of 1975 preferred against the 
decree of the Court of the District Munsif 
of Sirkali in Original Suit No. 741 of 1974 


V. Sridevan, G. Masilamani, R. Balachander 
and G. Narasimhalu, for Appellant. 


S. Pichai and R. Krishnamurthy, for Respon- 
dent, 


The Court delivered the following 


JUDGMENT: - This is a second appeal from the 
judgment of the learned Subordinate Judge 
of Mayuram allowing A. S. No. 109 of 1975 
and reversing the judgment and decree of the 
Jearned District Munsif of Sirkali in O. S. 
No. 741 of 1974. 


2. The suit was. instituted by the appellant 
against the respondent herein for eviction of 
tbe respondent from the building which the 
respondent had taken on lease on a monthly 
rent of Rs. 25. The respondent as defen- 
dant, contended inter alia that he is entitled 
to the benefits of the Tamil Nadu Occupants 
Kudiyiruppu (Conferment of Ownership) 
Act (XL of 1971) to be hereafter 
referred to as the Act). He also contended 
that there was afresh tenancy arrangement 
between him and the plaintiff on 6th August, 
1974 and that there was no valid notice to 
quit. 


{ 


3. The.ea:ned District Munsif found that 
there was no such fresh tenancy arrangement 
between the plaintiff and the defendant on 
6th August, 1974 as alleged by the defendant 
and that the notice to quit is proper and 
yalid. He further held' that the defendant 
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is not an agriculturist and that he is not 
entitled to the benefits of the Act. He 
therefore decreed the suit for recovery of 
possession of tbe suit property with a sum of 
Rs 50 as damages for use and occupation. 
However on appeal the learned Subordinate 
Judge came to the conclusion that the defen- 
dant is entitled to the benefits of the Act, 
and, therefore set aside the judgment 
and decree of the trial court and dismissed 
the suit. 


4. This second appeal has been admitted 
on two substantial questions of law 
formulated as follows. 


1. Whether section 23 of Act XL of 1971 
isa bar for the defendant to raise the 
contentions that he raised in the civil suit. 


2. Ifthe civil Court is competent to go 
into the question whether the defendant 
is entitled to the benefits of Act XL of 
1971 then as per the provisions of the Act 
whether the defendant is a person entitled 
to the benefits? 


5, Iam of the opinion that the defendant 
is not entitled to the benefits of the Act, 
because what was lessed to him was nota 
site but a pucca building viz., Door No. 90 
in ward No. 3 of Achalapuram Village. 
Sirkali Taluk. Sub-section (6) of section 2 
of the Act defines *Kudiyiruppu" as, 


*the site of any dwelling house or hut 
occupied either as tenant or as licensee ‘by 
any agriculturist or agricultural labourer 
and includes such other area adjacent to 
the dwelling house or hut as may be 
necessary for the convenient enjoyment of 
such dwelling house or hut." 


6. By reason of this definition the lease or 
licence to enjoy should have been only 
in respect of a site. The definition does not 
apply to a pucca building which an agricultu- 
rist may take on lease. Incidentally I may 
mention that by Explanation I to sub-section 
(8) of section 2 of the Act., a presumption 
is raised, viz., “апу person occupy- 
ing the kudiyiruppu is an agricultural 
labourer or an agriculturist ‘until the 
contrary is proved". To hold that the 
»te of any dwelling house or hut is a 
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Kudiyiruppu one has to аѕ-есёаіп whether 
the occuoaut either as a tenant ora licensee 
is an azriculturist or agficultural labourer 

No p-esumption that апу person is an 
agricultura] labourer can be made till the site 
of the dwelling house ог hut in his occupa- 
tion is found to be a Kudiyiruppu. There- 
fore, the presumption raised by the Explana- 
tion is of по avail to aay party who сі +1045 to 
пе an agricultucist merely on the basis of a 
'ontention that the site in his occupation is 
| Kudiyiruppu. An ageiculturist caa cliim 
that the site of the d welliag house or hut in 
his occupatioa is Kadiyiruppu only if he is 
a tenant or a licensee in respect of the site 
alone. 


7 Section 3, sub-section (2) of the Act lays 
down that, 


*(2) Where in the case of an occupant of 
Kudiyiruppu referred to ia sub-sectioa (1) 
the superstructure belongs to any person 
other than such occupant, such superstruc- 
ture shall also, with effect from the date 
of the commencem:nt of this act, vest in 
such occupant absolutely free from all 
encumbrances”. 


The question to be considered is whether subs 
section (2) of section 3 will avail the defendant 
ia the instant case Sub-s ction (2) of section 
3 will be appliceble only if the defendant 
proves that he is an occupant of a 
Kudiyiruppu and as Kudiyiruppu means the 
siteof any dwelling house or hut occupied by 
him, either as a tenant or as a licensee he 
should have taken the site alone on lease, if 
he is to claim the benefits of the Act. Any 
other interpretition of the definition of 
“К udiyiruppu? in sub-section (8) of section 2 
of the Act will have far reaching and cala- 
mitous consequences because every agricultu- 
rist who is in occupation of a house as a 
' tenant within the area to which the Act 
applies can then claim the benefits of the 
Act, not only in respect of the site but also 
of the house. 


8. The defendant has not coatended in his 
‘written statement that either he or any 
member of his family is cultivating an 
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agricultur 11 land by the contribution of hi- 
own manuallabour. He has merely contend 

ed that he is an agriculturist entitled to 
the benefits of the Act, Improving upon 
his case in the written statement. he has 
endeavoured to make out that one of his 
sons, whose name he has not disclosed in the 
course of his oral evidence, has been attend- 
ing to agricultural operations on his land. 
The best evidence to prove that his son has 
been contributing his own manual labour for 
the cultivation of an agricultural laad would 
be the evidence of the son himself. 


If the son had been examined asa witness 
to swear that he has been contributing his 
own manual lab^ur to cultivate an agricul- 
tural land. it would have been open to the 


plaintiff to cross-examine him and prove - 


that he could not have carried on any such 
cultivation. То the absence of the evidence 
of the son of the defendant, the evidence of 
the defendant, who has examined himself as 
D. W. 1to swear that one of his sons 
is cultivating his land, cannot be relied on. 
The version put forward by D W. 1, as 
noted already is an improvement upon the 
averments in the writtea statement. 


9. The defendant has not produced any 


extract from the Adangal register to prove 
that he has been cultivating any land, or 
his son, by contributing his labour, has been 
cultivating any land. No doubt, P W.I 
has stated in the course of his cross-exami- 
nation that the sons of the defendant are 
attending to agriculturaloperations. Acc ‘rd: 
ing to D W. I himself one of his two sons 
is still a student. The statement of P. W. I 
that the sons of the defendant are attending 
to agricultural operations is, therefore a 
mis-statement of fact. He has not admitted 
that the other son is carrying on cultivation 
by the contribution of his own manual 
labour. Therefore, the finding of the 


learned Subordinate Judge that the defen- . 


dant is an azriculturist within the meaning 
of the Act cannot be sustained. 


10 Even assuming that the defendant is an 
agriculturist entitled to the benefits of the 
Act, he cannot claim the benefits of the Act, 


- 


because he has not applied to the Authoris- 
ed Officer within a period of two months 
from the date on which the dispute arose 
‘for the settlement of the dispute under 
section 4 as contemplated in rule 3 of the 
Tamil Nadu Occupants of Kudiyiruppu 
(Conferment of Ownership) Rules, 1972, 
framed in exercise of the powers conferred 
by section 27 of the Act. If he had made 
Such an application, the plaintiff would be 
entitled to the amount oetermined by the 
Authorised Officer as compensation payable 
to him. The defendaat cannot apply after 
the lapse of a period of two months from 
tbe date on which the dispute arose, unless 
the delay is condoned by the Authorised 
Officer. The defendant has not yet applied 
to the Authorised Officer for the settlement 
of the dispute under section 4 of the Act. 
He cannot have the best of both the worlds, 
viz , claim the benefits of the Act and also 
refuse to pay compensation by merely not 
applying under rule 3 to the Authorised 
Officer for the settlement of the dispute 
under section 4. In view of the discussion 
above, I find that the defendant is not an 
agriculturist, entitled to the benefits of the 
Act, and even if he is entitled to the 
benefits of the Act, he cannot claim the 
benefits now because he has not applied to 
the Authorised Officer within two. months 
from the date on which the dispute arose, 
`12., 22nd July, 1954, when a notice was 
issued by the plaintiff to him determining 
his tenancy and calling upon him to vacate. 


11. In the result the second appeal is 

allowed, the judgment and decree of the 

learned Subordinate Judge in A. S. No. 109 

of 1975 are set аѕіде,.апа the judgment and 

decree of the learned District Munsif, Sirkali, 

in O. S. No. 741 of 1974 are restored with 
costs throughout. 


R.S. — — Appeal allowed. 


lj SUBRAMANIAM Y. STATE BANK OF iNDIA 
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IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. | 


Pre ENT.—M. М, Ismail, CJ. and M. A, Sathar 
Sayeed, 4. 


V. Subramaniam .. Appellant* 


V. 


State Bank of India, Staff Co-operative 
Society Ltd, by the Secretary and another 
a. Respondents. 


Industrial Disputes Act (XIV of 1947), sec- 
tion 33-C (2) and Bye- law 12 (h)— 
Employee of Co-operative Society suspended 
— As per bye-law discretion exercised not to 
grant subsistence allowence — Claim for 
subsistence allowance dismissed by Labour 
Court— Petition under Article 226, Constitu- 
tion of India against the о’ дег of Labour 
Court — Petition ` dismissed — Writ Appeal— 
Discretion held properly exercised. 


The appellant was an employee of the res- 
ponden.-Co-operative Society The appel- 
lant-was placed under suspension and as per 
bye-law 12 (A), the discretion was exercised 
not to grant subsistence allowance. The 
appellant filed a petition under section 33-C 
(2) of the Industrial Disputes Act before 
the Labour Court claiming subsistence 
allowance. This was dismissed on the 
ground that the discretion had been properly 
exercised. Against the order of the Labour 
Court, the appellant filed a writ petition 
under Article 2.6 of the Constitution. The 
writ petition was dissmissed, On appeal 
therefrom, 


Held: litis clear from the decision of 
the Full Bench in The Secretary, Palani 
Co-operative Sales Society, Palani v. Presid- 
ing Officer, Labour Court, Madurai, A. I. R. 
1978 Madras 241 (F. B.), that the power of 
suspénsion under bye-law 12 (^) includes the 
power tosuspend pending disciplinary pro- 
ceedings, that the authority competent to 











SW. A, No, 494 of 1980. 


24th September, 1980. 


' u bsistence allowance or 


$10 


u spend has a discretion either to award 
not to award 
subsistence allowance and that sucha dis- 
cretion has to be exercised reasonably and 
according to law and justice and not 
whimsically or arbitrarily In this particular 
case, even at the time when the order of 
suspension was passed, the discretion was 
exercised not to grant subsistence allowance. 
The, seriousness of the charge levelled 
against a person like the appellant herein can 
certainly be a ground for declining to grant 
subsistence allowance. 


It is not correct that the discretion part of 
the provision related only to the quantum 
and not for the total rejection of the subsis- 
tence allowance itself. [Paras. 4 and 5.] 


Cases referred to: — 


The Secretary, Palani Co-cperative Sales 
Society, Palani v. Presiding Officer, Labour 
. Court, Madurai, (1975) 88 L. W. 191: A. I. R. 
1975 Mad. 241 (F. B.) ; Tirunelveli Dist. Co- 
operative Supply and Marketing Society Ltd., 
Tuticorin v. Labour Court, Madurai, (1976) 1 
L. L. J. 456. 


Appeal under Clause 15 of the Letter Patent 
against the Order of Mr. Justice 
Mohan dated 30th July, 1980 and made in 
the exercise of the Special Original 
Jurisdiction ot the High Court in Writ Peti- 
tion No. 1869 of 1979 presented under 
Article 226 of the Constitution of India to 
issue a writ of certiorari calling for the 
records and connected papers with the order 
dated 23rd November, 1978 made in C.P. 
No. 482 of 1978 on the file of the II Addi- 
tional Labour Court, Madras and quash the 
same. 


K. V. Anantha Krishnan, for Appellant. 
The Judgment of the Court was delivered by 


Ismail, CJ.— This. is ап appeal 
against the order of Mohan, J., dated 30th 
uly, 1980 ‘dismissing W.P. No. 1869 of 
1979, filed by the appellant herein. The 
lppellant was an employee of the respon- 
dent co-operative society. He filed before the 
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Labour Court a petition under section 33-C 
(2) of the Industrial Disputes Act claim- 
ing subsistence allowance for the period of 
his suspension from 23rd December, 1977 to 
the end of July, 1978. The Labour Court dis- 
missed the petition holding that under bye- 
law 12 (A) the respondent had a discretion to 
grant or not to grant subsistence allowance, 
that that discretion had been properly 
exercised in the present case not to grant 
subsistence allowance and that therefore the 
appellant herein would not be entitled to 
subsistence allowance. That order of the 
Labour Court was brought up before this 
Court in the writ petition referred to above. 
The learned Judge agreed with the con- 
clusion of the Labour Court and dismissed 
the writ petition. Hence the present appeal 
has been flled by the appellant. 


2. Thescope of the bye-law couched in 
identical language came up for consideration 
before a Full Bench of this Cours in The 
Secretary, Palani Co-operative Sales Society, 
Palani v. Presiding Officer, Labour Court, 
Madurai!, The said bye-law read as follows , 


*12(h) The authority competent to 
suspend as employee may, in its discretion 
sanction him subsistence allowance at a 
rate not exceeding one-fourth of hís subs- 
tantive pay during the period of his suspen- 
sion, No employee slíallin any case be 
kept under suspension for a period exceed- 
ing three months at a time’’. 


3. Dealing with this by-law the Full Bench 
‘observed as follows : 


“Generally stating, where the power of 
appointment is vested in an authority, it 
hasthe power of disciplinary action as 
well, which again necessarily involves the 
power to keep a particular member of the 
establishment under suspension in a 
suitable case pending an enquiry. Мо con- 
ferment of a separate power to that effect 
is necessary. Apart from the power of 
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1. (1975) 88 L.W. 191 : A. I. К. 1975 Май, 241 
(E. B.). 
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appointment, the power can be implied in 
the disciplinary power to inflict punish- 
ment by way of removal or dismissal or 
any other punishment. in the instant case 
sub-clause (h) extracted above visualises 
the power of suspension. In our opinion, 
it is not confined to suspension by way of 
punishment. [tis also applicable to a 
case of suspension pending an enquiry. 
Discretion is given in the case of 
such suspension to allow subsistence 
allowance at arate of one-fourth of the 
substantive pay during the period of 
suspension. If по order of sanction has 
been made, it may appear that during the 
period of suspension no remuneration will 
be permissible. But this discretion 
coupled as it is with a benefit has to be 
exercised in every case reasonably and 
according to law and justice and not 
whimsically or arbitrarily. 1t is only for 
stated reasons that the authority suspend- 
ing a member pending an enquiry can deny 
subsistence allowance to him. We construe 
the provision in that way, more especially 
because of the last sentence in the sub- 
clause which has restricted the power of 


suspension to a period not exceeding three 


months at a time.” 


4. Thus it is clear from the decision of the 
Full Bench that the power of suspension 
under bye-law 12 (h) includes the power to 
suspend pending disciplinary proceedings, 
that the authority competent to suspend has 
a discretion either to award subsistence 
allowance or not to award  subsistence 
allowance and that such a discretion has to 
‘be exercised reasonably and’ according to 
law and justice and not whimsically or 
arbitrarily. In this particular case, even at 
the time when the order of suspension was 
pass d, the discretion was exercised not to 
grang subsistence allowance. The order 
read s as follows: 


“Pending further proceedings into your 
abovesaid conduct you are hereby suspend- 
ed from service with immediate effect, 
Asthe charges levelled against you are 
serious in nature, it is not considered 
expedient to. exercise the discretion for 
grant of any subistence allowance during 
the period of suspension," 


531 


5. Thusitisclear that tbe authority com- 
petent to suspend the appellant herein had 
applied its mind to the question of sanction 
of subsistence allowance, and came to the 
conclusion that it was  not'expedient to 
sanction  subsistence allowance, having 
regard to the seriousness of the charges 
levelled against the appellant herein. The 
seriousness of the charge levelled against a 
person like the appellant herein can certainly 
be a ground for declining to grant subsis- 
tence allowance. Consequently the judg- 
ment of the Full Bench fully supports the 
conclusion of the Labour Court as well as 
the learned Judge. 


6. However, the learned counsel for the 
appellant brought to our notice a decision 
of V. Ramaswami., J. in Tirunelveli District 
Co-operative Supply and Marketing Society 
Ltd., Tuticorin v. Labour Court, Madurai, 
which has also been referred to by Mohan, J. 
The learned Judge in that case was consider- 
ing a bye-law similar to the one with which 
we are concerned in the present case. The 
bye-law in that case was bye-law 13 (1) (c), 
which read as follows : — 


*Notwithstanding anything contained iu 
the special bye-laws, the President shal] be 
competent to place any member of the 
establishment under suspension from 
service, pending enquiry iuto a grave charge 
where such suspension is necessary in the 
interests of the Society. He may,at his 
discretion, sanction to the employee 
suspended a subsistence allowance at a rate 
not exceeding 1/4th of the substantive pay 
during the period of his suspension. No 
employee shall in any case be kept under 
suspension for a period exceeding three 
months at a time". 


7. Though there may be some verbal 
difference in some respects between the bye- 
law which we are considering in the present 
case and the bye-law considered by the 
learned Judge in the decision referred to 
above, there is not any verbal difference as 
far as the provision regarding psyment of 
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eubs.stence allowance is concerned. Dealing 
wita the bye-law, the learned Judge 
observed : 


‘The first part of this bye-law deals with 
the power of the competent authority to 

_ place a member of the establishment under 
suspension from service pending an enquiry 
into grave charge, and the later portion 
deals with the direction given to the com- 
petent authority to pay a subsistence 
allowance at the rate not exceeding one- 
fourth of the substantive pay of the 
employee, during the period of his suspen-- 
sion. I think the learned counsel for the peti- 
tioner is well-founded in his contention that 
these two parts of the provision will have 
to be read independently and as providiag 
separate and indepeadent powers. This is 
more so for the reason that the Supreme 
Court and this Court in a number of cases 
have held that a competent authority has 
an inherent power to suspeud an employee 
pending an enquiry into charges of 
misconduct. If that is is so, che discretion 
to pay subsistence allowance during the 
period of suspension will have to be read 
as an independent power or obligation to 
pay. Though this power is given as a dis- 
cretion, the discretion part of it relates 
only to the quantum and not for a total 
rejectioa of the subsisteace allow nce itself. 
Even such discretion, I have no doubt, 
will have to be exercised in a reasonable 
manoer and not arbitrarily or capri- 
ciously?'. 


8. We are of the opinion that the above 
Observation of the learned Judge, that the 
discretion part of the provision related only 
to the quantum and not for the total rejec- 
tion of the subsistence allowance itself, is 
opposed to the view of the Full Beach to 
which we have drawn attention. It ts 
significant to note that the decision of the 
Full Bench was not brought to the notice of 
the learned Judge. ani therefore in the judg- 
ment of the learned Judge no reference has 
been made to the decisi.n of the Full Benca. 
However, having regard to the decision of 
the Full Bench, the view of V. Rama- 
swami, J., inthis beaalf cannot be said to 


be good law. 
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9. Under these circumstances, there is no 
ground to interfere with the order of 


Mohan, J The writ appeal therefore fails 
and is accordingly dismissed. 





S. J. Appeal dismissed, 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADR.S. 


Pressnr.— С, Ramunujam, J. 


Marudhavana Desigar Appellant* 


y. 
Thangamani Ammal T 


Tamil Nadu Agriculturists' Relief Act (IV of 
1238) as amendea by Act (VIII of 1973), sec- 
tion 19 — Decree-debt —Application for scaling 
down —Claim by d:btor of being an agricul- 
iurist — Proof of debtor being agriculturist on 
the date of incurring of the debt and also оп 
the date of application required. 


Held: ïn this case, the sixth defendant 
(respondeat) who had purchased the equity 
of redemption in some of the items of the 
mortgaged property and applied for the 
scaling down of the mortgage-decree-debt 
had prodüced evidence only to show that she 
was an agriculturist at the time of the filing 
of the applica.ion for scaling down. The sixth 
defendant was not a debtor on the date of 
the original debt, as she became the owner of 
the equity of redemption only subsequent to 
the mortgage decree. The material question 
therefore, was whether the mortgage debt was 
a debt by an agriculturist on the date of the 
mortgage. No quession was raised in the 
Court below nor any evidence adouced as to : 
whether the original mortgagor was an 
agriculturist on the date of the -.wortgage or 
whether defendants 1 го 5, who were the 
legal representatives of theoriginal mortgagor 
were agriculturists. They had not claimed 
that the original mortgagor was an agricul- 
turist, nor had taey adduced any evidence 
to show tha: they were agricul urists. 
Therefore, even if it was takea that 
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the respondent has established that she was 
an agriculturist on the date of her applica- 
tion, on the hasis of the documents adduced, 
itis not possible to hold that the debt was 
payable by an agriculturist on the date of 
the mortgage. It may bethat the mortgaged 
properties were agricultural land but it was 
not known whether the mortgagor did possess 
other estates which might bring him within 
the purview of any of the provisos attached 
to that definition of “‘agriculturist’’. In these 
circumstances the respondent must be 
deemed to have failed to show that the 
original debt was payable by an agriculturist 
and that the original deb or was an agricul- 
turist on the date of the debt. 

[Para. 6 | 


Cases referred t0: — 


Govindammal v. Saradambal, (1976) 89 L. W. 
181 ; Papathi Ammal ч. Nallu Pillai, (1963) 2 
M. L. J. 594 : 77 L. W. 14:11. R. (1964) 1 
Mad. 536: A. I. В. 1964 Mad. 173 ; Tulasi 
Ammal v. Thasu R. Sami Iyer, I, L. R, (1976) 
1 Mad. 234; 90 L. W.413, ; Ramanathan 
Chettiar v. Ramaswami, (1979) 92 L. W. 762; 
Nageswarasami v. Viswasundara, 1953 
S. С. J. 539 : (1953) 2 M. L.J. 252: 1953 
S. C. R. 894; A I, R, 1953 S. C. 370. 


Appeal against the order of the Court of the 
Subordinate Judge, Thanjavur dated 19th 
October, 1976 and made in I, A. No. 889 of 
1974 in O. S. No. 34 of 1971. 


B. Rajagopalan, for Appellant. 

K, Sarvabhauman, for Respondent. 

The Court made the following 

Orvex,—This appeal is directed against a 
laconic and non-speaking order passed by the 
lower Court directing the scaling down of a 
mortgage debt. 


2. The appellant herein obtained a mortgage 
decree for a sum of Rs, 40,416.66 in O, S 


M, І. 7.-69 
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No. 34 of 1971 on the file of the Sub-Courte 
Thanjavur on the basis of a mortgage bond, 
dated 12th February, 1961 against defendants 
1 to 5, the legal representatives of the 
original mortgagor, the 6th defendant, who 
claims to have purchased the equity of 
redemption in respect of item 1 and a shop 
in iten 2 of the suit properties. After the 
passing of the decree, the 6th defendant alone 
filed an application on 12th September, 1974, 
under section 19 of Act VI of 1938asamended 
by Act VIL of 1973, for scaling down the 
decree debt on the ground that she is an 
agriculturist. Her claim that she is 
agriculturist was disputed by the decree- 
holder, the appellant herein. According to 
the appellant, the 6th defendant was not an 
agriculturist at any time, much less on the 
date of the original mortgage debt. 


3. In support of her claim that she is an 
agriculturist, the 6th defendant produced 
Exhibits A. 1, A. 3 and А-4 Exhibit A-1 is 
a kıst receipt for fasli '385 corresponding to 
the year 1975. Exhibit A-3 is a sale deed of 
the year 1970 and Exhibit А-4 is the patta 
issued in respect of the property purchased 
under Exhibit A-3. Thus all the documents 
produced by the 6th defendant to prove that 
she is an agriculturist relate to the period 
subsequent to 1970. Based on these docu- 
ments, the Court, below held that as on the 
date of the application for scaling down 
under section 19, the 6th defendant was aa 
agriculturist and therefore she is entitled to 
the benefits of Act IV of 1938 as amended by 
Act VIII of 1973 in view of the decision of 
N. S. Ramaswami, J. in Govindammal and 
another ү. Sarodambal and others!, The 
said order of the Court below has been 
challenged in this appeal by the appellant 
mortgage-decree-hoider. 


4, According to the learned counsel for the 
appellant, before a debtor could claim the 
benefits of Act IV of 1938 as amended by Act 
VIII of 1973, he should establish that he was 
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an agriculturist on three relevant dates. 
namely (1) on the date of the debt; (2) 
on the date of the suit for recovery of the 
debt and (3) on the date of the applica- 
tion for scaling down that debt under 
section 19 and the decision in Goviadammal 
and another v. Saradambal and others: does 
notinfactsupport the view takea by the 
Court below and it is in error in holding 
that the 6th defendant is entitled to the 
benefits of the said Act on the basis of the 
said decision. The learned counsel for the 
appellant submits that the said decision of 
М. S Ramaswami, J. in Govindammal v. 
Saradambal* which has been folle wed by the 
Court below cannot be understood as laying 
down tbat it is sufficient for a debtor to be 
an: griculturist on the date of the application 
to claim the benefits of the Act and that in 
that case the learned Judge held that as the 
applicant for scaling down had not been 
shown to be an agriculturist on the date of 
the application, she cannot maintain that 
application, On a perusal of the said 
judgment, it is seen than the learned Judge 
after referring to the decision of the Full 
Bench reported in Papathi Ammal (alias) 
Nallamal v. Nallu Pillai? held that 
an applicant for scaling down under 
section 19 seeking the benefit of the amend- 
ing Act VIII of 1973 has to prove that he 
was an agriculturist on the date of the 
application ‘as well’. The significance of 
the words ‘as well’ used by N.S. Rama- 
swami, J in hisjudgment has been overlook- 
ed by the Court below. The Court below 
has proceeded that if the applicant for 
scaling down shows that he or she was an 
agriculturist on the date of the application, 
that is sufficient to entitle him or her to 
claim the benefits of the Act This view of 
the Court-below cannot at all be sustained in 
the face of the decision of the Full Bench 
referred to above. It has been laid down by 
the Full Bench that in order to entitle a debtor 
to claim relief under section 13 of the 
Madras Agriculturists Relief Act IV of 


————— СЫ 


1. (1976) 89 L. W. 181. 
2. I. L., К. (1964) 1 Mad. 536 : (1963) 2 M. L. J, 
$94: 77 L, W. 14 : A, T. R. 1964 Mad. 173. 





HE MADRAS LAW JOURNAL RfÉPOAÍ4 


$ 
(i981 


1938, he must be an agriculturist as defined 
in the Act on two crucial dates (1) on the 
date of the loan as otherwise it would not 
be a debt incurred by an agriculturist, and 
(ii) on the da e of recovery thereof through 
the process of Court, as otherwise there 
would be no proceeding for recovery of 
debt as defined by the Act. N. S. Rama- 
swami, J has held that in addition to show- 
ing that the debtor was an agriculiurist on the 
crucial dates referred to above as held by the 
Full Bench, he must also bean agriculturist 
on the date of the application as well. Thus 
the decision of N S. Ram swami, J. clearly 
proceeds on the bisis that a debtor before 
be claims the benefits of Act IV of 1938 as 
amended by Act VIII of 1973, must show 
that he is an agriculturist on three dates, the 
date of the debt, the date when the debt is 
sought to be 1iecovered and the date when 
the application is made by the debtor for 
scaling down. The view taken by the Full 
Bench has beea followed and applied by 
Natarajan, J, in Tulasi ammal others v. 
Thasu R. Sami Iyer!, and by Padmanabhan, 
J. in RM. AR AR. RM. AR. Ramana han 
Chettiar v VC. RM K. Ramaswami Chettiar? 
In this context, it is prudent to note the 
following observations of Ramachandra lyer, 
C J. speaking for the majority, in the Full 
Bench decision referred to above : 


“In order to entitle a debtor to claim 
relief under section 13, he must be an 
agriculturist as defined in the Act on 
two crucial dates (1) on the date of 
debt (as otherwise it will not bea debt 
incurred by an agriculturist) and (2) on 
the date of recovery th:reof through the 
process of Court (as otherwisethere would 
be no proceedings for recovery of a debt 
as defined by this Act)”. 


5. Natarajan, J. applying the Full B:nch 
decision to a case arising under sections / 
and 8 of the Amending Act УШ of 19/3 
observed : 


“Iam not persuaded to accept the argue 
ment of the appellant’s counsel and hold 
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13. | 
2, (1979) 92 L. W. 762. 


1) MARUDHAVANA DESIGAR у. THANGAMANI AMMAL (Ramanu jam, J.) 


that the conditions laid down in P 'øathi 
Ammal v., Nallu Pillai! fora person to 
invoke the benefits of the Act would aot 
apply to the facts of the case on hand If 
the contention of the appellants is to be 
accepted then it would lead to ludicrous 
results, Even a  non-agriculturist can, 
subsequent to incurring the debt, acquire, 
interest ina small piece of agricul.ura 
Jand and then claimthe benefits of exemp- 
tion undes the Act. Surely, the intention 
of the legislature was not to confer the 
benefits of the Act on such a class of 
persons, The Act was intended to apply 
only to genuine agriculturists who ha4 an 
interest in agricul:ural lands at the time 
of incurring the liabiliry and continued to 
be an agriculturist all thrcugh till proceed- 
ings were instituted for recovery of the 
"PERIIT EQILTTT.T 
From the wording it can be clearly s:en 
that the date of incurring of the debt 
would be the crucial date for determining 
whether a pesson was an agriculturist or 
not. Itis with refereace to this date, the 
Court will have to find out whether a 
person had been assessed to income-tax or 
profession tax or house tax etc., and decide 
whether the debtor is au agriculturist or 
not. The obvious inference, therefore, 
is that the intention cf the legislature was 
to confer the benefits of th: Act only on 
persons wbo were agriculturists, except 
those referred to in the proviso, on he 
date the debt was inc red. Ia that view 
of the matter also, the contention of the 
appellant must be held ts be an unten- 
able one", 


Thus Natarajan, J. in Thulasi Ammal and 
others v. Thasu К. Sami lyer?, clearly lays 
emphasis on the necessity of the debtor being 
as agriculturist on the date of the debt. 
Padmanabhan, J. who followed the decision 
of the Full Bench as well as the decision 
of Natarajan, J referred to above held that 
it is necessary for a person who claims the 
benefit of the Act to show that he was 
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au agriculturist on the date of the debt and 
on the recovery thereof through process of 
Court. 


6. Admittedly, in this case, the respondent, 
who had purchased the equity of redemption 
in some of the items, had produced evidence 
only to show that she was ап agricul urist 
at the time of the filing of this application. 
It is true, the 6th defendant was uot a 
debtor on the date of the original debt, as 
she became {the owaerof the equity of 
redemption only later. As pointed out by 
the Supreme Court in Nageswarasami v. 
Viswasundara!. 


“The liability of a purchaser of the equity 
of redemption to pay the mortgage debt 
undoubtedly arises on the of date his 
purchase; but the debt itself which has its 
origin ih the mortgage bond did exist 
from before his purchase, and if it was 
payable by as agriculturist at the relevant 
date, the purchaser could ,certainly claim 
the privileges of the Act if he him self was 
an agriculturist at the date of his appli- 
cation." 


The material question, therefore, is whether 
the mortgage debt wasa debt due by an 
apriculturist on the date of the mortgage. 
The respondent contends that as tbe said 
mortgage debt wa: in relation to agricultural 
lands the original debtors were certainly 
agriculturists on the date when they borrow- 
ed the amount on mortgage І йо not think 
there is any warrant for any such assumption 
on the materials on record. The only 
question urged before the Court below was 
that the respondent was an agriculturist on 
the date of her application. These was no 
question raised nor any evidence adduced as 
to whether the original mortgagor was an 
agriculturist on the date of mortgage or 
whether defendants 1 to 5 who are the legal 
representatives of the original mortga.or 
were agriculturists. Asa matter fact defen- 
dants 1 to $, the legal representative- of the 
RNC IE CORE LR EC D E a 
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original mortgagor were agriculturists As a 
matter of a fact defendants 1 to 5, the legal 
representatives of the original mortgagor 
have not claimed that the original mortgagor 
was an agriculturist, nor have they adduced 
any evidence to show that they are agricul- 
turists. Therefore, even ifit is taken that 
the respondent has established that she was 
an agriculturist on the date of her appli- 
cation, on the basis of the documents adduc- 
ed, it is not possible to hold that the debt was 
payable by an agriculturist on the date 
of the mortgage debt. It тау be that the 
mortgaged properties were agricultural lands 
but it is not known whether the mortgagor 
did possess other estates which might bring 
him within the purview of any of the pro- 
visos attached to the definition of ‘“agricul- 
turisi". In these circumstances, tbe respon- 
dent must be deemed to have failed to show 
that the original debt was payable by an 
agriculturist and that the orizinal debtor 
was an agriculturist on the date of the debt, 
that is on 12th February, 1961. 


7. In this view of the matter, the’ appeal is 
allowed and the order of the lower Court is 
set aside and the application for scaling 
downfiled by the respondent will stand 
dismissed. There wil be no order as to 
costs. 


К. S. —— Appeal allowed, 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


PRESENT: — У, Ratnam, J. 


K. Venkataramani oe. JPetitioner* 


y. 


S. Aravamuthan and others... 
we Respondents. 


Tamil Nadu Buildings (Lease and Rent Con- 
trol) Act (XVI'I of 1960) as amended by Act 
(XXIII of 1973), section 10 (2) (i) and 10 (3) 
(a) (i) —Petition for eviction by landlord— 
Allegation of tenant committing wilful 
default and bona fide requirement of land- 
lord—Rent Controller ordering eviction on 
both grounds— Appeal to Appellate Authority 
by tenant—Finding on wilful default confirm- 
ed— Bona fide requirement negatived— 
Appeal dismissed — Revision by tenant to 
High Court — Question of bona fide require- 
ment whether can be agitated by landlord — 
“Person aggrieved” — Meaning. 


Held, that the respondents (landlords) were 
persons affected by the findings of the 
Appellate Authority on the question of bona 
fide requirement, although the ultimate 
decision was in their favour. Having secured 
an order in their favour, it is not open to 
the respondents, to prefer an appeal 
against the decision of the Appellate Autho- 
rity on this point alone as the ultimate order 
isintheir favour. A landlord who urges 
before the Authorities below several grounds. 
tosecure an order for eviction against the 
tenant and succeeds in establishing one of 
such grounds and fails in others and secures 
ultimately an order in his favour, is 
nevertheless a person ‘“‘aggrieved’’ with 
reference to those findings against him, if 
the ultimate decision of the Authorities is 
challenged by the opposite party. In addi- 
tion the functionaries under the Act are 
MUN NDS ELM RE 
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within their jurisdiction to enquire into 
application for eviction, fixation of fair rent, 
etc.,, and though the entire procedure appli- 
cable to civil Courts cannot be applied to 
those Authorities yet rules of justice, equity 
and good conscience could be invoked to 
relieve difficulties and avoid situations like 
the present. In the present case therespon- 
dents were not able to persuade the Appel- 
late Authority on the question of bona fide 
requirement which they urged successfully 
before the Rent Controller. The respondents 
by the order of the Rent Controller, secured 
an order for eviction on two grounds and by 
the order of the Appellate Authority, one of 
those grounds was taken away, though the 
ultimate order was in their favour, 16 may 
even be stated that the respondents have 
been relieved of the right to an order of 
. eviction on the ground of bona fiide, require- 
ment by the Appellate Authority. The 
respondents would therefore be persons 
‘aggrieved’ in so far as the finding on this 
aspect went against them before the Appel- 
late Authority Under these circumstances 
it is open to the respondents to sustain the 
ordér of eviction o1 that ground as well. 
[Para. 14.) 


Cases referred to :— 


Seetaram v. Ramabai, A. I. R. 1958 M. P. 
221 ; Reed Rowen Co., In re, (1977) 19 Q. B. 
D. 174. 


Petition under section 25 of the Tamil Nadu 
Act XVIII of 1960 as amended by Act XXIII 
of 1973 praying the High Court to revise the 
order of the Court of the Subordinate Judge, 
Kumbakenam dated 31st July, 1980, and 
made in C. M. A. No. 43 of 1979 (R, C. C. P. 
No. 7 of 1979 on the file of the Rent 
‘Controller, Kumbakonam). 


R. G. Raja, for Appellant, 
K. R. Ramabhadran, for Respondent. 
The Court delivered the following 


JoDGMENT.— The tenant is the petitioner. 
The respondents-landlords filed a petition 


in R. C. O. P. No. 7 of 1979 for an 
order of eviction against the petitioner 
under sections 10 (2) (i) and 10 


$17 


(3) (a) (i) of the Tamil Nadu Building 
Lease and Rent Control) Act, XVIII of 196C 
as amended by Act XXIII of 1973 (heren- 
after referred to as the Act). According 
to the case of the respondents, the pro- 
perty in the occupation of the petitioner 
belonged to the joint family of 
respondents 1 to 3, their father and their 
brother one deceased Gopalin. Ia 1963, the 
father renouaced the world and became an 
ascetic and also released his share in the pro- 
perty in favour of his sons, the respondents 
1 to 3 herein and Gopalan. Gopalan, the 
brother of respondents 1 to 3 herein and the 
husband of the 4th respondent and 
the father of respondents 5 and б, 
died subsequently and the respondents 
became the owners of the property in 
question. The petitioner, according to the 
case of the respondents, became a tenant in 
respect of the property through one 
Venkatanathan ©On an earlier occasion an 
application for eviction in R C. О.Р No. 14 
of 1971 was filed by the first respondent 
herein against the said Venkatanathan, since 
deceased and the petitioner on the ground 
of wilful default and that the petitioner is a 
sublessee under Venkatanathan and the 
application for eviction was allowed by the 
Rent Controller and the order was affirmed 
in appeal. But in C R P. No 2418 of 1973, 
it was held that the petitioner w:s a direct 
tenant of the first respondent and others. 
The respondents stated that the mother of 
respondents 1 to 3 is an old, pious, religious 
and orthodex lady and is anxious to spend 
the evening of her life at Kumbakonam with 
a view to take dips in the holy Cauvery and 
have worship of the deity іп the temple in 
order to secure salvation for her soul. it 
was also the further case of the respondents 
that the third respondent had been insane 
for some years and that the doctors had 
advised that his recovery would be faster if 
their is a change of climate and environment 
and, therefore, the respondents bona fide 
needed the premises in the occupation of the 
petitioner for those purposes. The respon- 
dent further stated thatin spite of the 
adjudication in C. R P. No. 2418 of 1973, 
the petitioner did not pay any rent from 
October, 1973 till the end of 1978, though 
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thetenancy commenced from May, 1970 
onwards and ‘he default inthe payment of 
rents committed by the petitioner was 
characterised as wilful default. The respon- 
dents also stated that as regards the advance 
of Rs, 2,000 which was directed by the 
order in C. R. P. No. 2413 of 1973 to be 
adjusted against the rents payable by the 
petitioner, it could not be so done 
because the petitioner instituted a 
suit in O. S. No. 38 of 1973, 
District Muasif's Court, Kumbakonam, 
against Veakatanatha ı and the first respon- 
dent berein and also obtained a decree 
against the said Venkatanathan. Allegiag 
that in spite of several notices, the petitioner 
had not paid the rents and that such noa- 
payment was wilful; the respondents filed 
the application for eviction as aforesaid 
under sections 10 (2) (i) and 10 (3) (a) (i) of 
the Act. 


2. The petitioner, while acceptiag the 
status of the first respondeat as landlord, 
disputed that of the respondents 2 to 6 
According to the case of the petitioner, 
Venkatanathan, an agent of the first respon- 
dent required a sum of Rs 2,000 to be given 
as advance to be adjusted towards the 
future rents for the purpose of carrying out 
repairs to the building and that when the 
building was so let outin 1970 the ресі іопег 
p:id a sum of Rs. 2.0)0. But Veakatanathaa 
did not effect any repairs,nor did he provide 
water tap connection as promised. Ia addi- 
tion, the petitioner also claimed that 
municipal taxes repair charges, water tap 
connection charges, additional electric 
deposits, etc , have all been paid by him aad 
these amounts as well as the amount of 
Rs 2,000 have to be adjusted as against the 
rents payable by the petitioner. Referring 
to the proceedings initiated on the former 
occasion in R C.O Р No. 14 of 1971 by 
the first respondent herein, the petitioner 
stated that it was only on account of the 
stand taken by the first respondent regarding 
the advance amount of Rs. 2,000 that the 
petitioner was obliged to institute the suitin 
О. S. No. 238 of 1273 and obtained a decree 
against Venkatanathan and claim:d that the 
costs in that suit has also to be adjusted 
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towards the rent The petitioner appended 
the details of the amounts paid and expense 
incurred by him and a:cording to this state- 
ment, the rent payable by the petitioner for 
the period in question would be Rs. 10,600 
while the amounts expended by him in 
respect of the house, in the payment of pro- 
petty taxes, under tap coanection charges, 
repair charges, additional electricity deposit, 
etc., totalled upto Rs. 10,928 46. In other 
words, the petitioner pleaded that there was 
an excess amount in a sum of Rs. 328-46 p. 
to his credit which had to be adjustad 
towards the rent for future moaths The 
petitioner, therefore, contended that there 
was no question of any default much less 
wilful default in the payment of rents as 
claimed by the respondents. The require- 
ment by the respondeats of the premises in 
question for the puroose of the mother of 
the respondents 1 to 3 as well as for 
accommodating the third respondent was 
stated to be not bona fide. An objection 
that the petition for eviction is also bəd for 
misjoinder of respoadents 2 to 6 who are not 
landlords was also taken. Oa these grounds, 
the petitioner prayed for the dismissal of the 
oe for eviction fil:d by the respon- 
ents. 


3. The learned Rent Controller (District 
Muasif), Kumbakoaam, .on a consid:ration 
of the oral as well as the documentary 
evideace, held that ths application filed by 
the respondents is maiatainable and that 
the claim of  adjustm:at. made by the 
petitioner in respect of all the amounts 
detailed in the couater cannot be allowed 
and that even deducting such adjustable 
and allowable amounts as have been 
claimed by the petitioner, the petitioner 
owes coasid:rable amounts to the respon- 
dents and that there wis no justification 
whatever for che noa-payment of the rents 
ever since the date of iaception of the 
tenancy and that such non-.peyment of the 
reats, in the circumstances of the case would 
be nothing but wilful On the question whe- 
ther the re poidents have establissed that 
they bona fide require the premises in the 
occipation of the  petitioser, the Rent 
Controller took into account the circum- 
stances of the cases and on the evidence con- 
cluded that the respondents have established 
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that they bona fide require the building for 
accommodating their mother. Оп these 
conclusions, an order for evicrion was passed 
against the petitioner. Aggrieved by this, 
the petitioner preferred .an appeal in 
C. M A. No. 43 of 1979 to the Appellate 
Authority (Sub-Court), Kumbakonam. The 
Appellate Authority, ona consideration of 
the stand taken by the petitioner in the 
reply notice issued by the petitioner as well 
asin the course of the procecdingsin В. C. О. 
P. No. 14 of 1971, said that the application 
for eviction at the instance of the respon- 
dents was maintainable,'as the petitioner had 
admitted tha: the respon ‘ents would be the 
landlords in respect of the property in his 
occupation. On the question of wilful 
default, the Appellate Authority held that 
certain amounts claimed by the pstitioner by 
way of adjusunent could not be so adjusted 
as the expenditure was incurred by the peti- 
tioner without the consent of the respon- 
dents and that even after adjusting some of 
the payments made by the petitioner, the 
petitioner had not satisfactorily explained 
the non-payment of the rents for several 
years after the commencement of the 
tenancy and in that view held that the peti- 
tioner had committed wilful default in the 
payment of rents. As regards the bona fide 
requirement of respondzats, the Appellate 
Authority coacluded that it had not been 
established that the third respoa ent is an 
insane pe:son and that for the purpose of 
accommodating him aud also for the 
purpose of enabling the mother of respon- 
dents Nos 1 to 3 to spend the evening of her 
life at Kumbakonam, the premises is re- 
quired bona fide. [а view of the conclu- 
sions arrived at on the question of wilful 
default, the order for eviction passed by the 
Rent Controller was upheld aad the app:al 
was dismissed. 


4. The question of the maintainability of 
the application for eviction by the respon- 
dent herein has been found in their favour 
by the authorities below. Indeed, the learn- 
ed counsel for the petitioner did not in any 
manner challenge this finding of the 
authorities below, Even otherwise, it is 
found from the terms of the release deed 
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Exhibit A-1, dated 28th January, 1963 that 
the father of respondents | to 3 Srinivasa- 
raghavachariar had become an ascetic and had 
released his share in the property in favour 
of his sons, namely, respondents 1 to3 herein 
and deceased Gopalan and, therefore, all the 
four sons became entitled to the property 
and after the death of Gopalan, the respon- 
dents 4 to 6 are also entitled to the share of 
the deceased Gopalan. It is thus obvious 
that the respondents are the persons who are 
entitled to the property and also entitled to 
receive rents therefrom and would undou- 
btedly be landlords in relation to 
the building in the occupation of the peti- 
tioner. Lxhibit A-4 is the certified copy of 
the reply notice dated 5th January, 1971, sent 
by the petitioner's advocate in R. C. O. P. 
No. 4 of 1971 and Exhibit A-5 is the 
counter filed by the petitioner in those pro- 
ceedings. Under Exhibits А-1 and А-5, 
the petitioner has specifically taken up the 
position that the first respondent herein 
alone is not the owner of the premises and 
that it belongs to his other brothers as well. 
As a matter of fact, under Exhibit A-5, the 
petitioner has stated that the application 
filed by the first respondent in R С. O.P. 
No. 14 of 1971 is bad for the non-joinder of 
the other brothers. In the course of the 
deposition of the petitioner who has been 
examined as R №-1 the petitioner has 
admitted the correctness of what has been 
Stated under Exhibits А-4 and A 5 Under 
these circumstances, the objection raised by 
the petitioner that the application for evic- 
tion filed by the respondents is not maiatain- 
able cannot be sustained. The finding of 
the authorities below that the petitioner had 
accepted in rhe prior proceedings that all 
the brothers of the first respondent would 
be landlords and, therefore, the respondeats 
lto * and the legal representatives of the 
deceased brother Gopalan who are respon- 
dents 4 to 6 would be landlords entitled to 
maintain the application, is perfectly correct 
and does not suffer from any infirmity. 


S. The question whether the petitioner 
committed wiltul default in the payment of 
rents may be now considered. Jn the appli- 
cation for eviction, the respondents have 
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stated that the petitioner came into posses- 
sion of the property in May, 1970 through 
one Venkatanathan and that the rents had 
remained uapaid from October, 1973 till the 
end of 1978. [n answer to this, the peti- 
tioner claimed that he is eatitled to adjust 
the rents payable by him as against the 
amounts expended by him and detailed ia the 
counter filed by him. It is‘ not in dispute 
that even since the ince»tion of the tenancy, 
no amount had been paid by the petitioner 
towards rent to the respondents. It would 
be convenient to take up the items mention- 
ed in the counter of the petitioner and to 
find out how far the petitioaer is in order 
in claiming an adjustment with reference to 
those amounts. 
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6. The first item mentioned by the peti- 
tioner is asum of Rs. 2,000 paid on 23rd 
April, 1970, by cheque as advance, It is 
found from the evidence that this chequ: was 
cashed by one Venkatanathan who had been 
held to be the agent of the first responden: 


in Civil Revision Petition No 2418 
of 1973. R.C.O P. No 14 of 1971 
was filed by the first respondent herein 


against Veokatanathan and the petitioner on 
the ground of wilful default ia the payment 
of rents and that Venkatanathan was the 
main tenant and the petitione: was a sub- 
lessee uader him and therefore, an order for 
eviction should 62 passed. Though the Rent 
Controller as well as the Appellate Autho- 
rity ia C. M A. No. 25 of 1972 upheld the 
contention of the first respond:nt herein, 
in C. К.Р No. 2418. of 1973 disposed 
of on 16th January, 1974, it was held 
that the petitioner was the tenant of the 
first respondent and that Veukatanathan 
merely functioned as the agent of the first 
respondent and that there was no default in 
the payment of rents. It was also further 
fouad that Veakatanathan had received the 
amount of Rs. 2,000 from the petitioner as 
advance to be adjusted in future rents. 
Though this was the final adjudication in 
the Civil Revision Petition, yet, even duriag 
its paendency, the peritioner instituted a suit 
in О. S No. 238 of 1973, District Munsif's 
Court, Kumbakonam, for the recovery of the 
sum of Rs, 2,00) against Venkataaathan and 
the first respondent herein. The suit was 
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decreed against Venkatanathan and was dis- 
missed against the first respondent. The 
plaint ia that suit has been marked as 
Exhibit A-7 and in.the judgment disposing 
of C. R. P. No. 2:18 of 1973, this Court 
proceeded on ^ the footing that the 
amouat of Rs 2,J00 received by Venkata- 
nathan as advanca would be available for 
adjustmeat. But the subsequeat events, 
пат 217, the institution of O. S No» 238 of 
1973 District М тазе" Со 1ге, Ku nb «Ко iam 
and the obtaining ›: a decree for that am uat 
against Veakatanathaa rendered the adjust- 
mat impossible, with the result that it is not 
open to the petitioner to claim that the 
amouat should be adjisted as against the 
reats payable by the petitioaer in respect of 
his occupation of the premises belonging to 
the respondents herein. Tae evidence of the 
petitioner examined as R. W. 1 also iadicates. 
that the amount of Rs. 2.000 advanced to 
Veakatanathan :s shown ia the loan account 
and that it is not mentioned that it was in 
respect of advance гожа ds the house. It is 
also the further evidenc: of R W No. 1 that 
he filed an apolicatioa for executing the 
decree in О S. No 238 of 1973 and that he 
did not file any fall sati:factioa memo tnere- 
in Tais evidence of R W No. 1 would 
clearly indicate that the sum of Rs. 2,000 had 
nothiag whatever to do with the advance as 
such and that even if it was paid to 
V:nkataaathaa as such, the petitioner had 
obtained a decree agaiast him and had also 
executed that decree and had not cntered a 
ful! satisfaction, with the result that 
the decree is still outstanding — Uader those 
circumstances, the amount of Rs 2,000 can- 
not be treated to be advance as such received 
by the first respondent in respect of the pro- 
perty and, th:refore, adjustable towards rent 
at the instance of the petitioner. 


7. The next two items in respect. of which 
the petitioner claims an adjustment are (1) 
interest on the said amount of Rs. 2,000 at 
12 per ceat per annum from 2204 April, 1970 
to 315: January, 1974; and (2) iaterest from 
Ist February, 1974 to 3lst January, 1979 at 
6 per cent per anaum, amounting to Rs. 900 
and Rs. 610 respectively. The suit іп О, 8, 
No. 238 of 1973, District Munsif's Court, 
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Kumbakonam, as noticed already was dis- 
missed against the first respondent and 
decreed only against Venkatanatban. The 
decree provided for the payment of interest 
at 6 per cent per annum on Rs. 2,000 from 
Ist March, 1972 till tbe date of payment only 
against Venkatanathan. Since the suit had 
been dismissed against the first respondent. 
no interest payable on the amount decreed 
can be adjusted against the first respondent 
herein towards the rents payable by the peti- 
tioner. In addition, the petitioner has also 
not succeeded in establishing that there was 
any agreement between him and the respon- 
dents that the petitioner isentitled to interest 
on the amounts decreed as against Venkata- 
nathap and such interest is also adjustable 
as against the rents payable by the petitioner. 
Under these circumstances, the petitioner is 
not entitled 10 adjust the interest on the 
amount of advance of Rs. 2,000 namely, 
Rs. 900 and Rs. 610 towards rents payable 
by the petitioner. 


8. The next item relates to the payment of 
municipal taxes in respect of the premises in 
the occupation of the petitioner from the 
second haif year 1973-74 to the first half year 
. 1978-79. No doubt, it will be the duty of 
the owner of the premises to pay the munici- 
paltaxes. But the petitioner has paid under 
Exhibit B-3 the tax due to the Municipality 
as an occupier, though the petitioner, in the 
course of his evidence would admit that no 
notice with reference to the payment of 
municipal taxes was sent to him in his capa- 
city as an occupier and no distraint procee- 
dings were also taken. Even though it does 
not appear that there was any agreement as 
such between the petitioner and the respon- 
dents with reference to the payment of 
municipal taxes, yet, since the primary 
liability for the payment thereof rests with 
the landlords-respondents and that liability 
had been discharged by the petitioner by 
payment amounting to Rs. 1,951.29, this 
payment must be given effect to and adjus- 
ted towards the rents payable by the peti- 
tioner, 
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9. The petitioner claims an adjustment of 
a sum of Rs. 162.17, with reference to 
charges paid for securing a water tap connec- 
tion. The evidence of the petitioner in this 
regard is to the effect that he did not secure 
any permission to writing from anyone for 
installing the water tap conrection. It is 
also his further evidence that in the aprec- 
ment no mention whatever was made as 
regards the water tap connection. Though 
the petitioner would now claim that 
Venkatanathan agreed to provide water tap 
connection even at the time when the tenancy 
commenced, the petitioner would admit that 
he did not give any notice to Venkatanathan 
complaining that no such water tap connec- 
tion had been provided. It is also not the 
case of the petitioner that there was any 
agreement that the expenses incurred by 
him in connection with the securing 
of water tap connection can be adjusted 
towards the rent for the premises. 
Under these circumstances, the ineurring of 
the expenditure by the petitioner in a sum of 
Rs. 162.17 cannot be held to be an 
expenditure which would be binding on the 
respondents and adjustable as such against 
the rents payable by the petitioner. 


10, The next item adjustment of which is 
claimed by the petitioner relates to costs 
incurred with reference to the institution of 
O. S, No. 238 of 1973, District Munsif’s 
Court, Kumbakonam. Even here, the peti- 
tioner is not entitled to claim any adjust- 
ment as against the respondents since the 
‘petitioner has admitted that the suit O. S. 
No. 233 of 1973 was decreed against 
Venkatanathan with costs. Ifthe petitioner 
had secured a decree for costs against 
Venkatanathan, even according to him, it is 
not permissible for the petitioner to claim 
adjustment of the costs awarded under the 
decree іп О. S. No. 238 of 1973 against 
Venkatanathan against the rents payable by 
the petitioner to the respondents. 


11. The next item in respect of which the 
petitioner claims an adjustment is a sum of 
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Rs. 655 stated to have been spent for repairs 
effected. In order to substantiate this, the 
petitioner relies upon Exhibits B-6, B-7 and 
B-8, the carbou copy of the bill book belong- 
ing to his shop. No doubt, these documents 
may establish the supply of some planks, but 
there is nothing therein to indicate that the 
respondents or even Venkatanathan ever 
authorised the petitioner to carry out any 
repairs in the premises in question. The evi- 
dence of P W. 1 is to the effect that the 
respondents had not authorised the petitioner 
to do any repairs. Equally, the evidence of 
the petitioner examined as R. W. 1 shows 
that no notice was ever given by him with 
reference to the need for repairs and that no 
proceedings were also initiated for the pur- 
pose of enabling the effecting of the repairs. 


If really repairs were needed to the 
premises in the occupation of the 
petitioner he should have issued a 


notice to the respondents asking tbem to 
carry out the necessary repairs or at least the 
petitioner shculd h«ve secured the authorisa- 
tion from the respondents to carry out the 
repairs and to adjust the expenses incurred 
therein towards the rents payable, But no 
such document or authorisation is forth- 
coming. In addition, the petitioner has not 
made any attempt whatever to examine any 
of those persons who were employed in the 
carrying out of the so-called repairs to the 
building. It has also not been established 
that the consent of the respondents was taken 
toincur the expenditure for repairs and to 
adjust the same against the rent. Further, 
before the tenant can carry out the repairs at 
his expense, the procedure under section 22 
of the Act has to be followed by issuing a 
notice to the landlord tocarry out the repairs 
within a reasonable time and if it is not so 
done, then the Controller should be moved, 
who thereafter, may direct the carrying out 
of such repairs by the tenant and the deduc- 
tion of the cost thereof from the rent 
payable for the building. The proviso to 
section 22 of the Act also limits the incurring 
of such expenditure towards repairs to one- 
twelfth of the rent payable in respect of the 
building fora year. In the absence of a 
notice by the petitioner to the respondents 
calling upon them to carry out the repairs, it 
cannot be readily assumed that there was an 
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omission on the part of the respondents to 
carry out the repairs which would justify thc 
effecting of such repairs by the petitionerand 
deduction of the amount so expanded from 
out of the rents. Section 22 of the Act 
makes provision for such a case and even 
assuming that there was a refusal by the res- 
pondents, the petitioner cannot, without 
recourse to section 22 of the Act, proceed to 
carry out the repairs and mulct the landlords 
respondents with the expenses of such repairs 
and claim an adjustment of such amounts as 
well Тһе claim of adjustment of Rs. 655 
by the petitioner under this head is, therefore 
not in order. | 


12. Asum of Rs. 45 towards additional 
electric deposit made is sought to be 
adjusted by the petitioner against the rents 
payable by him. The person in whose name 
the connection stands is the person who is 
also liable to pay the deposit. The amount, 
therefore, should have been paid by the 
respondents in the usual course. But instead 
it was paid by the petitioner. However, 
the respondents would claim that since the 
petitioner consumed more electricity, it 
became necessary to call for an additional 
deposit and, therefore, the respondents can- 
not be made to pay the excess deposit. The 
demand for additional deposit cannot be 
stated to be due to the higher consumption 
of electricity, The deposit would also 
ensure to the benefit of the respondents. 
The petitioners’s claim of adjustment with 
reference to this amount is in order. 


13. A sum of Rs. 4,350 is stated to have 
been deposited by the petitioner towards 
rent during the pendency of the eviction pro- 
ceedings in R. C. O. P. No. 14 of 1971 and 
C. M. A. No. 25 of 1978. With reference to 
this claim, the Appellate Authority has 
pointed out, after verifying the concerned, 
register, that the petitioner has paid four 
sums of Rs. 1,450 Rs. 400, Rs. 200 and 
Rs. 200, totalling to Rs. 2,250 only and 
not Rs. 4, 350 as claimed by the petitioner. 
The amount of Rs. 2,250 so deposited by 
the petitioner has necessarily to be given 
credit to and adjusted towards the rents 
payable by the petitioner. The claim of the 
petitioner to the extent of Rs, 2,250 as 
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against Rs. 4,350 made by him, would be in 
order. Thus, the petitioner is entitled only 
to claim an adjustment with reference to 
three items only and no more, namely, (1) 
Municipal taxes paid to the tune of 
Rs. 1,951.29. (2) additional electricity 
deposit Rs. 45 and (3) rents deposited into 
Court Rs. 2, 250 totalling to Rs 4,246 29. 
Even according to the petitioner, the rents 
payable since the inception of the tenancy is 
Rs. 10,600, out of which the petitioner is 
entitled to claim an adjustment only as 
regards Rs. 4,246.29. There is no justifi- 
cation whatever for not paying the balance. 
Itis necessary to point out that after the 
disposal of the Civil Revision Petition 
No. 2418 of 1973, the petitioner could have 
been expected to be regular in the payment 
of rents, but he did not do so. Indeed, the 
petitioner had admitted in the course of his 
evidence that the adjustment was thought 
of only when a reply to Exhibit A-11, dated 
3rd December, 1975 was sent and not before. 
It is thus obvious that not having paid any 
rent whatever for a period of nearly 8 years 
since the inception of the tenancy, the peti- 
tioner entertained the idea of adjustment of 
the amounts only in 1578 and not before. 
This shows that the claim of the petitioner 
to adjust thé rents is not bona fide at all and 
has been thought of only as a device to 
cover up the laches on the part of the peti- 
tioner in not having paid the rents for a 
very long period, while being fully aware of 
his obligation to pay the monthly rents to 
the respondents. The conclusion of the 
authorities below that the petitioner has 
committed wilful default in the payment of 
rents has been clearly established by the 
evidence on record and the conduct of the 
petitioner. 


14. It is now necessary to notice the con- 
tention of Mr. S. Govind Swaminathan, the 
learned counsel for the respondents that the 
Appellate Authority was in error іп holding 
that the respondents have not made out their 
bona fide requirement of the premises in the 
occupation of the petitioner for their own 
usc, On this aspect, the contention 
of the learned counsel for the  peti- 
tioner is that the two grounds on 
on which the respondents rested their 
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application under section 10 (3) (a) (i) of the 
Act have not been made out aud, therefore, 
the refusal by the Appellate Authority to 
gr nt an order for eviction is correct. A 
further point was also raised that it may not- 
be open to the respondents who have succeed- 
ed in secured an order for eviction on one 
ground to challenge the correctness of the 
conclusion of the Appellate Authority on 
ano:her ground on which such an order was 
refused. No doubt, the respondents are per 
one who have been affected by the finding 
of the Appellate Authority on the question 
of bona fide requirement, though the ulti- 
mate decision is in their favour. Having 
secured an order in their favour. it is noi 
open to the respondents to prefer an appeal 
against the decision of the Appellate Autho 
rity on this point alone, as the ultimate 
order is in their favour. A landlord, who 
urges before the authorities below several 
grounds to secure an order for eviction 
against the tenant and succeeds in establish- 
ing one of such grounds and fails in the 
other and secures ultimately an order in his 
favour, is neverless a person aggrieved with 
reference to those findings against him, if thc 
ultimate decision of the authorities below is 
challenged by the opposite party. In addi- 
tion, the functionaries under the Act are 
authorities with jurisdiction to enquire in to 
applications for eviction, fixation of fer 
rent, eic , and though the entire gamut of the 
procedure applicable to civil courts below be 
applied to those authorities, yet, rules of 
justise, equity and good conscience should 
be invoked to relieve difficulties and assist 
situations like the present. In the instant 
case, the respondents were not able to per- 
suade the Appellate Authority on the ques- 
tion of bona fide requirement which they 
urged successfully before the Rent Controller 
The respondents, by the order of the Rent 
Controller, secured an order for eviction on 
two grounds and by the order of the 
Appellate Authority, one of those grounds 
was taken away, though the ultimate order 
was in their favour. It may even be stated 
that the respondents have been relieved of 
the right to ап order of eviction on the 
ground of bona fide requirement by th 

Appellate Authority. The respondents, 
would, therefore, be persons aggrieved іп so 
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far as the finding on this aspect went against 
' [them before the Appellate Authority. Under 

those circumstances, is it not. open to the 
respondents to sustain the order of eviction 
on the other ground as well? I am of the 
view that they can. 








15, A decision reported in Seetaram v. 
Ramabai! supports this view. Hidayatullah, 
Chief Justice of that Court (as he then was) 
considered the question, who is a person 
aggrieved. Quoting with approval Lord 
Wacher in Ex-parte Official Receiver in re 
Reed Rowen Co.? the learned Judge observed 
that a person aggrieved must be a man 
against whom .aé_ decision has been 
pronounced which has wroagfully refused 
him something which he had a right to 
demand. The learned Judge further observed 
as follows : 


“In our opinion, without having to decide 
whether Order 41, rule 22 of the Code of 
Civil Procedure applies or not to rent 

' control proceedings and appeals arising 
therefrom, we are quite satisfied that on 
general principles, a party who has an 
order in its favour is entitled to show that 
the order is justified on some ground 
which was decided against it by the 
Court below.” 


16. Ramaprasada Rao, J. (as he then was) 
in G, Jayalakshmi Ammal v. N.  Pattabi- 
ramayya | and others? applied the 
aforesaid principles to a case where out of 
four grounds urged in support of an applica- 
tion for eviction, only one was found in 
favour of the landlady and the Appellate 
Authority in the appeal filed against the 


order of eviction declined to go into 
the contention that the land lady 
should Бе  givenan opportunity to urge 


the other three points as well before the 
Appellate Authority. No doubt, the revi- 
sional jurisdiction under section 25 of the 
Act is invoked by a person aggrieved by an 
order of the Appellate Authority. But the 
scope of the exercise of the revisional power, 
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' 2. (1977) 19 Q. B. D. 174, 
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із not merely restricted to the particular 
ground on which the decision is rested but 
extends to the correctness, legality or pro- 
priety o! any decision or order passed in 
the proceeding and this would include, in 
my view, the power to examine the correct- 
ness or otherwise of a finding adverse to the 
respondents. It would, therefore, be un- 
doubtedly open to the respondents to canvass 
the correctness of the finding of the Appel- 
late Authority on the question of bona fide 
requirement and claim that the order of 


о should be rested on that ground as 
well. 


17. The two grounds upon which the res- 
pondents projected their case under section 
10 (3) (a) (i) of the Act are that the 
mother of the respondents 1 to 3 is an ortho- 
dox lady and a believer in sastrie pursuits 
and eager to spend the evening of her life 
desiring worsbip of the Lord everyday and 
that the third respondent who has been in- 
sane for some years has been advised a change 
of place and environment so that he can 
recover. The petitioner disputed this require- 
ment. The Rent Controller upheld' this 
claim of the respondents while the Appellate 
Authority rejected the case. The evidence 
discloses that the mother of the respondents 
] (03 is an orthodox, pious and religious 
lady. Being the wife of a person who has 
renounced the world, there is nothing un- 
natural in this bent of mind of the mother of 
respondents 1 to 3 and her desire to spend 
the rest of her lifetime in Kumbakonam giv- 
ing her an opportunity to take dips in the 
holy Cauvery and to worship her Istha 
Devata. The evidence of P. W. 1 would 
disclose that the mother is aged about 60 
years ard that she is capable of doing work 
and looking after herself. The Appellate | 
Authority would appear to discountenance 
this claim of the respondents on the ground 
that it is improbable that an old lady should 
leave her sons at Madras and settle down 
with an insane son at Kumbakonam, with- 
out any male help. That would only be a 
general statement inapplicable to the facts of 
the present case as disclosed by the evidence, 
As stated already, the fact that the father of 
the respondents 1 to 3 had become a sanyasi 
must have influenced the mind of the mother 


D * 


of the respondents 1 to 3 to lead a highly 
religious and orthodox life for the rest of her 
' lifetime and there is no evidence to indicate 
that the mother of the respondents 1 to 3 is 
depending upon the help of others even for 
her daily routine. On the other hand, the 
evidence points out that the mother of res- 
pondents 1 to 3 can look after herself and 
can do the work as well by herself and, 
therefore, the circumstance that the mother 
of respondents | to 3 wants to settle down at 
Kumbakonam to spend the rest of her life- 
time without any male help cannot be put 
against the requirement of the respondents 
for that purpose. The omission to mention 
this as a ground іп 1971 in P. C. OP. No. 14 
of 1971 cannot be considered to be fatal to 
such a claim in the altered circumstances 
which obtained in 1979. There is nothing 
wrong in a person, specially the wife of an 
ascetic, entertaining the idea of spending the 
rest of her lifetime devoting herself to the 
worship of God and other pursuits predomi- 
nantly religious and orthodox. The require- 
ment of the house in order to enable the 
mother of the respondents to do so cannot 
in any manner be characterised as not bona 
fide, No doubt, no satisfactory materials 
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have been placed befofe the authorities 
below to show that the third respondent 
had been advised to have a change of place 
and that that would facilitate his improving 
and, therefore, the authorities below were 
quite right is not upholding the claim of 
bona fide requirement on this ground. How- 
ever, there is absolutely no justificatien for 
the Appellate Authority to differ from the 
conclusion of the Rent Controller with refer- 
ence to the requirement of. the respondents 
bona fide for the purpose of accommodating 
tne mother of respodents 1 to 3 who wants 
to go to Kumbakonam and spend peacefully 
the rest of her days in this world. The 
order of the Appellate Authority declining 
tog.ant an order for eviction on this 
ground cannot therefore, be sustained and 
the respondents are entitled to an order for 
eviction on this ground as well. Consequent 
to the conclusions arrived at above, the 
order of eviction passed by the authorities 
below has to be upheld and the Civil 
Revision Petition dismissed with costs. 


R. S. ——— Petition dismissed 
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THE SUPREME COURT OF 
(Civi) Appellate Jurisdiction.) 


PRESENT :— P.R. Krishna Iyer, R.S. Pathak and 
O. Chinnappa Reddy, 77. 


INDIA, 


T.V.Mahalinga Iyer Appellcnt* 

д. 

The State of Madras 2nd another 
Respondents. 


Tamil Nadu Hindu Religious and Charitadle 
Endowments Асі (XXH of 1959), section 6 (20) 
— Temple if public or privats—Presumption and 
Proof. 


It is undisputed law that so far as Tamil 
Nadu is concerned there is an initial pre- 
sumption that a temple is a public one, it 
being up to the party who claims that it 1s 
a private temple; to establish that fact affir- 
matively. Ofcourse, this initial presumption 
must be rebutted by clinching testimony 
and the crucial question is as to whether the 
public worship in the temple as of right. 

[ Para. 2.] 


The dedication.to the public need not be by 
a deed and may be spelt out of the circums- 
tances present. The right of the public 


to worship again is a matter of inference. 


Para. 2.] 


In the present case the temple itself is situate 
on government property, processions with 
the deity are taken out and offerings are 
made. The structure especially of Gopuram 
and Mendapam also indicates the public 
nature of the tempie. The evidence in 
the case also supports the conclusion that 
there had been contributions made by the 
public and the temple was not a private 
one. [Para. 2.] 


The Judgment of the Court was delivered by 
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Krishna Iyer, J.—' This appeal by certificat* 
turns on the character of a temple in the cit¥ 
of Madras as to whether it is a jrivate tem- 
ple or a public temple,thatisa temple within 
the meaning of section 6 (20) of the Madras 
Hindu Religious and Charitable Endowments 
Act, 1959. The trial Court held in favour 
of the plaintiff who claimed that the temple 
was private and brought a suit to. set aside 
the order passed by the Commissioner, 
Hindu Religious and Charitable Endowments 
but the High Court reversed the judgment 
and decree of the trial Courtand held that the 
temple was public in character and the autho- 
rities constituted under the Act had juris- 
diction to manage the temple on that footing. 


2. Shri Balkrishnan, appearing for the 
appellant, has taken us through the details 
ofthe evidence to impress upon us that the 
High Court had grievously erred in holding 
that the temple was a public one. It is 
undisputed law that so far as Tamil Nadu is 
concerned, there is an initial presumption 
that a temple is a public one, it being up to 
the party who claims that 1615 а privete temple 
to establish that fact affirmatively. Of 
course,tbis initial presumption must be re- 
butted by clinching testimony and the cru- 
cial question is as to whether the publi 

worship in the temple asofright. Ordinarily 
there may not be direct evidence regarding 
the exercise of such right and inference has 
to be drawn from a wealth of circumstances. 
In the present case, the High Court has gone 
into great detail and taken up circumstance 
after circumstance to uphold its conclu- 
sion that the institution is a public temple. 
The dedication to the public need not be by 
a deed and may be spelt out of the circums- 
tances present. The right of the public 
to worship again is a matter of inference. 
In the present case, the founder is no more 
and he died issueless with the result that 
his family is extinct A will had been execu- 
ted, by him and the trustees under the 


wil are now claiming the institution 
as à private temple. The various features 
referred to by the appellate Court and 


discussed at some length do not call jor 
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reiteration and we desist from. doing so. 
It may be noted that’ the temple 
itself is situate on government property, 
that processions with the deity аге 
taken. out and that offerings are 
made, that the structure especially of Gopu- 
ram and Mandapam also indicates the 
public nature of the terple. Many other 
facts have been accumulated by the High 
Court and the evidence (ExhibitB-1) in the 
case also supports the conclusion that there 
had been contributions made by the 
public.and the temple was not a private one. 
We are not inclined to re-appraise the evi- 
«ence in this Court as we are thoroughly 
satisfied that no serious error. of law or 
perspective or mis-appreciation cf evidence 
has been pointed out in the judgment of the 
High Court. We are, therefore, constrained 
to reject the case of the plaintiff-appellant 
that the institution is private or thatthe 
deity is a family idol. We accordingly 
dismiss the appeal. 


3, In the peculiar circumstances ofthe case, 
we direct that the parties will bear their 
costs throughout.. 


V.K. 


= 


Order accordingly. 
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THE SUPREME COURT OF INDIA. 


(Civil Appellate Jurisdiction). 


PRESENT :—P.N. Bhagwoti, А.Р. Sen and 
E. 5. Venkataramiah, jj. 

State of Tamil Nadu. Abpellants 
: | 
Binny Ltd. Madras Respondent. 


Tamil Nadu General Sales Тах Act (1 of 1959) 
as amended in (1964), section 2(d) (11)— Textile 
mill running a store for sale of provisions for its 
workers — Such sales if assessable to sales tax. 


It is difficult to see how a store run by the 
owner of a textile undertaking for sale. of 
provisions to the employees in the factory 
can be said to be anything other than 
incidental to the business of manufacture of 
textiles. The sales are: therefore, transac- 
tions falling within the definition of busi- 
ness in setion 2 (d) (21) and hence attracts 
the liability to tax under the Tamil Nadu 
General Sales Tax Act, 1959. [Para. 3.] 


Cases referred to:— 


Deputy Commissioner of Gommercial Taxes 
v. Thirumagal Mills Ltd.,(1967) 20 §.T.C.287; 
State of Tamil Майи v. Burma Shell Co:, Lid., 
(1933) 3 S.C.C. 511 : (1973) 2 S.C.R. 636: 
31 S.T.C. 426 : А.Т.К. 1973.8.G. 1045; 
Royal Talkies v. Employees? State Insurance 
Gorporation,. (1979)1 S.C.R. 80: ` (1978) 4 
5.С.С.204: (1978) Lab. I.C. 1245 : (1978) 
Lab. L-J. 390 : ATR. 1978  S.C.1478: 


The Judgment of the Court was delivered by 


Bhagwati,7.—-The only question which ari- 
ses for consideration in this Appeal by certi- 
ficate is whether sales of provisicns effected 
by the assessee in à workmen's store main- 
tained by it are assessable to tax under the 
Tamil Nadu General Sales Tax Act, 1959, 
The assessee carries on business of manu- 
facture and sale of textiles in a factory 
situate In the State of Tamil Nadu. It is one 
of the leading manufacturers of textiles in 
the country. It is running a store in 
the presrises of the factory where, workmen 


re rr a th, 
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can buy provisicns. In the course of assess- 
ment of the assessee to sales tax for the 
assessment year 1967-68 under the Tamil 
Nadu General Sales Tax Act, 1959 the 
question arose whether the sales effected by 
the assessee in tbe store were taxable. The 
assessee contended that in respect cf the 
sales effected by itin tke store it was not 
carrying on a business within the meaning 
of section 2 (d) the Act because there was 
no profit motive in running tke store and 
this activity was being carried on by it only 
for the purpose cf providing a facility to 
workmen. This contention was negatived 
by the Sales Tax authorities and they brought 
the sales of provisicns in the store to tax. 
The assessee carried the matter іп appeal to 
the Tribunal where the assessee succeeded 
and this led to the filing of a revision appli- 
cation by the State before the High Court. 
The High Court by a brief order dismissed 
the revision application and following its 
earlier decision in Deputy Commisioner of. Com- 
mercial Taxes у. Thirumagal Mills ГЛ 
held that the sales in question were not tax- 
able. The State thereupon preferred the 
present appeal after obtaining the necessary 
certificate from the High Court. 


2. Now, it may be pointed out at the 
outset that the decision in the Thirumagal 
Mills casl on which the High Court 
relied for deciding the present question 
in favour of the a«ssessee, has been subse- 
uently overruled by this Court in the 
tate of Tamil Ncdu v. Burma Shel! Со. Itd.,2 
The view taken by the High Coutin Thiru 
magal Mills Casel was that sales effected 
in 2 fairprice shop maintained by the 
assessee were not taxable even after the 
amendment made in the Tamil Nadu 
General Sales Tax Act, 1959, with effect 
from 1st September, 1964, beceuse the acti- 
vity carried on in the fair price shop was not 
of a commercial nature and did not partake 
of the character of business. "This view did 
not find favour with the Court in the Burma 
Shell case? and in the judgment delivered in 
that case Taganmohan Reddy, J., speak- 
ing on hekalf of the court, pcinted cut that 
the view taken in Thirumzgal Mills — casel 
did not take into account the word “‘such’’ 
in clause (и) of section 2 (d) of the Act and 
the Madras High Court was in error in hol- 
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ding that in order to come within clause (ii) 
of section 2 (d), it was necessary to show 
that the transaction had the characteristics 
cf business. Section 2 (d) as it stood after 
its amendment from lst Septemder, 1564, 
defined ‘business’ in the following terms: 


‘Section 2 (d).—‘‘business’ includes (i) 
any trade, commerce or manufacture or 
any adventure or concern in the nature 
of trade, commerce or manufacture, 
whether or not such trade, commerce, 
manufacture, adventure or concern is 
carried on with a mctive to make gain 
or profit and whether or not any [profit 
accrues from such trade, commerce, 
manufacture, adventure or concern; and 
(4) any transaction in ccnnection with, 
or incidertial cr anciliary to, such trade, 
commerce, manufacture, adventure or 
concern.” 


3. This Court observed in the Burma Shell 
case! that for the purpose of attracting the 
applicability of clause (ii) of section 2 (d), 
it was not necessary that tbe transaction 
in question must rartake of the charac- 
teristics of business but it was sufi- 
cient if it was ‘іп connection with‘ or 
incidental or ancillary to such trade, 
commerce, manufacture, adverture or 
concern". The word *'such"' in clause (27) 
was in the opinion of tbe Court, refera- 
ble to trade, commerce, manufacture, 
adventure or concern referred to in 
clause (ғ) and if there was in eristence 
some trade, commerce, manufacture, 
adventure or concern falling within clause 
(2), any transaction in connection with or 
incidental or ancillary to such trade, com- 
meice, manufacture, adventure or concern, 
would constitute ‘business’ within the mean- 
ning of clause (ii) even though tke transac- 
tion by itself may not have the charac- 
teristics of business as understood in ordi- 
nary parlance. Now, the business which 
was carried on by the assessee was manu- 
facture of textiles and the transaction of 
sale of provisions in the store were,in the sub- 
mission of Mr. S. Т. Desai appearing’ on 
behalf of the State, in connection with 
or incidental to such business. This 
contention was seriously disputed by Mr. 
Ramachandran on behalf of the assessee 
and he urged tbat there w&s no connec- 
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tion between the activity of manufacture 
of textiles carried on by the assessee and 
the sales of provisions in the Store main- 
tained by it nor was it possible to say 
that the sales effected by the assessee 
were incidental to the manufacture of 
textiles. Mr. Ramachandran contended 
that in order to attract the applicability 
of clause (1) of section 2 (b) it was neces- 
sary that the connection between the sales 
of provisions in the Store and the manu- 
facture of textiles must be direct and such 
direct connection was, according to him 
wanting in the present case. We do not 
think the contention of Mr. Ramachandran 
is at all justified. It is indeed difficult to 
see how it can at all be said that the 
activity of selling provisions to the work- 
men in the store was not incidental to 
the business of manufacture of textiles 
in the factory. The sales which were 
effected in the Store were to the workmen 
employed ір: е factory where textiles were 
being manufactured and the provision of 
this facility to the workmen was certainly 
incidental to the carrying on tbe business 
of manufacture of textiles. This view finds 
support from the decision of this Court in 
Royal Talkies, Hyderabcd v. Employees’ State 
Insurance Corporation! where the question 
was as to whether a canteen main- 
tained by a cinema owner in the premises 
of the cinema could be said to be incidental 
to the business of running the cinema, 
Krishna Iyer, J., speaking on bebalf of 
the Court, pointed out that “а thing 15 
incidental to another if it merely apper- 
tains to something else as primary. 
Surely, such work should not be extra- 
neous or contrary to the purpose of the 
establishment but reed not be integral to 
it either". Applying this test the Court 
held that it was impossible to contend 
that “fa canteen or cycle stand or cinema 
magazine booth is not even incidental to 
the purpose of the theatre. The cinema- 
goers ordinarily find such work an ad- 
vantage, a facility, an amenity and some 
times a necessity. All that the Statute 
requires is that the work should not be 
irrelevant to the purpose of the establish- 
ment’. Now, if a canteen maintained by 





. 1. (1978) 45.0.0, 204: (1978) Lap. L.C. 
1245: (1978) 2 Lab L.J. 390: (1979) 1 S.C.R 80; 
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a cinema owner for the benefit of cinema- 
goers can be regarded as incidente] to 
the purpose of the cinema theatre which 
is to carry on the business of exhibiting 
films in the theatre, we fail to see bow a 
Store run by the owner of a textile under- 
taking for sale of provisions to the work- 
men employees in the factory can be said 
to be anything other than incidental to the 
business of manufacture of textiles. We are 
clearly of tbe view tbat the activity of selling 
provisions to workmer in the Store was 
incidental to tbe business of manufacture 
of textiles and the sales were, therefore, 
transactions falling within the definition of 
‘business’ in clause (5) of section 2 (d). 
We must, in the circumstances, hold that 
the assessee carried on business of selling 
provisions in the store and the sales attrac- 
ted the liability to tax under the 
Tamil Nadu General Sales Tax Act, 1959 
2s it existed during the year of assessment, 


4. We accordingly allow the appeal, set 
aside the judgment of the High Court as 
also the order made by the Tribunal and 
restore the order of the Sales Tax 
authorities holding that the sales in 
question were assessable to tax under the 
Tamil Nadu General Sales Tax Act, 
1959. The assessee will nay the costs of 
the appeal to the State. 


V.K. 


аа а 


Appeal allowed. 
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THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction.). | 


PRESENT:—JV.L. Untwalia, P:N. Shinghal and 
V.D. Tulzapurkar, FF. 


M/s. Anna Transport Corporation Ltd. 
| : Appellant* 
V. 


Regional Transport Authority, Dharma- 
, puri and others Respondents. 


Motor Vehicles Act (4V of 1939), section. 68-F 
(1-D), Proviso —Effect of section 68-F (1-D) 
—Proviso, when applicable. | 


Ву virtue of theclear provision of sub-section 
(1-0) of section 68-Е. of the Motor 
Vehicles Act, 1939 no permit could be 
granted or renewed during the period inter- 
vening between the date of publication of 
the scheme under section 68-С and 
the date of publication of the approved or 
modified scheme, in favour .of any -person 
for any class .of road transport service. 
The proviso to section 68-F (1-D) would be 
at plicable only if the period of operation of 
the permit. expires after the publication of 
the scheme prepared under section 68-C. 
i [ Para. 8.] 
Case referred to : | 


Cheran  Tronspori Go., Lid v. Konan Lorry 
Service, (1977) 2 §.C.J. 66 : (1977) 1 S.C.O 
604 : (1977) 2 S.C.R. 389 : А.Т.К. 1977 S.C. 
1564. E 


K. Parasaran, Solicitor-General of India 
(A.V. Rangam, Advocate with him),for Appel- 
]ant. i 2 ' 


—— 


T. 5. Krishnamurthy Iyer, Senior Advocate, 
Srinivasan and A.T.M. Sampath, Advocates 
with him), for Rspondents. | 


The Judgment of the Court was delivered by 


Shinghil, F.— These appeals- by special 
leave are directed against а common ‘judg- 
ment of tbe Madras High Court dated 
22nd August,1977, in three revision petitions 
against the orders of the State Transport 
. Corporation, Madras, dated 16th February, 
1977, by which the High Court allowed the 
revision petitions and remitted the cases to 
the Regional Transport Authority for fresh 
consideration in the light of its observations. 
The High Court directed further that the 
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revisicn petitioners before it as well as 
the present appellant-Corporation . would 
continue to provide transport iacilities on 
the route in question until the disposal of 
the renewal applications of the revision 
petitioners. . 


2. The facts of the three appeals are quite 
simple and are not in controversy. They 
have beer heard together at the instance of 
the learned counsel for the parties and will 
be disposed, of by this common judgment. 


3 The controversy ‘relates to the ply- 
ing of vehicles on the Salem-Krishnagiri- 
route. The facts of one of the three cases 
have been placed for our consideration 
by the learned counsel for the parties and 
they have informed us that they are sufli- 
cientfor the adequate disposal of all tbe 
appeals. | 


4. Balkrishna Bus Service and Company 
respondent No. 2, was a private operator 
on the aforesaid route. Its permit was due to 
expire on 9th October, 1974, and it applied 
for its renewal within the time prescribed 
by law. Its application was notified on 
5th June, 1974, under section 57 (3) of the 
Motor Vehicles Act. Objections to the rene- 
walapplication were filed by the Anna Trans- 
port Corporation Limited, which is the 
present appellant, on 25th June, 1974. The 
Corporation, at the same time, also 2pplied 
for the grant of a permit to it. A contro- 
versy, thereforearose in the matter and the 
Regional Transport Authority fixed 21st 


‘December, 1974, for its hearing. The case 


was, however, adjourned. Balakrishna Bus 


"Service 2nd Co., in the meantime, filed a 
‘writ petition and challenged the validity 


of Rule 155-A of the Motor Vehicles Rules 
of the State and obtained a stay of the hea- 
ring.of the matter which was pending before 
the Regional ‘Transport Authority. A 
draft scheme for the route from Mettur to 
Kallakurichi vie Omalur and Salem was 
published on 4th June, 1976, and it formed 
a sector of the Salem-Krishnagiri route. 
The validity of aforesaid Rule 155-A was 


‘finally upheld by the High Court on 29th 


June, 1976. It, therefore, dismissed the 
writ petition and directed the Regional 


.Transport Authority to dispose of the pen- 


ding application for renewal within a month. 
The Regional Transport Authority rejected 
that application on 30th October, 1976, 
and granted a permit to the presente 
appellant. The State Transport Appellate 
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Tribunal confirmed that order. The matter 
was taken to the High Court in revision and 
that led to the passing of the impugned 
judgment. 


5. The facts are, therefore, quite simple. 
There is no controversy about them, and 
they are sufficient for the disposal of the 
present appeals by special leave. 


6. It is not disputed before us that the 
section applicable to the controversy 18 
section 68-F of the Act. The High Court. 
in fact, notonly decided the revision peti- 
tions with reference to that section but, 


‘rightly took the view that the controversy 


before it fell within the purview of sub- 
section (1-D) thereof. It however, held on a 
reading of this Courts decision in Cheran 
Transport Go. Ltd. v. Kanan Lorry Service}, 
that the case fell within the purview of the 
so-called ‘‘rider’’ to proposition No. 2 set 
out in that judgment with reference to the 
ptoviso to sub-section (1-D) of section 68-F 
of the Act. The sub-section reads as follows: 


*(I-D) Save as otherwise provided in 
sub-section (1-A) or sub-section (1-С), no 
permit shall be granted or renewed dur- 
ing the period intervening between the 
date of publication, under section 68-C 
of any Scheme and the date of publica- 
tion of the approved or modified scheme, 
in favour of any person for any class of 
road transport service in relation to an 
area or route or portion thereof covered 
by such scheme: 


Provided that. where the period of opera- 
tion of a permit in relation to any area, 
route or portion thereof specified in a 
scheme published under section 68-C 
expires after such publication, such per- 
mit may be renewed for a limited period, 
but the permit so renewed shall cease to 
be effective on the publication of the 
scheme under sub-section (3) of section 
68-D." 


7. Itis not in controversy that sub-section 
(1-A) or sub-section (1-C) of section 68-F 
are not applicable to the controversy. The 
rest of sub-section (1-D) provides that no 
permit shall be granted or “renewed”. 
during the period intervening between the 


1. (1977) 2 S.G.J. 66 : (1977) 1 S.G.G. 604: 
(1977) 2 S.C.R, 389: A.T.R. 1977 S.G, 156 4, 
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date of publication under section 68-C of 
any scheme and the date of publication о? 
any approved or modified scheme in favour 
of any person in relation to an area or route 
or portion thereof covered by that scheme. 


8. As has been stated, a draft scheme of 
road transport service of the appellant 
Corporation was published on 4th June, 
1976, under section 68-C of the Act and as 
has been mentioned, that scheme overlapped 
a section of the Salem-Krishnagiri route. 
It follows, therefore that by virtue of the 
clear provision of sub-section(1-D) of section 
68-Е of the Act, по permit could bè granted 
or renewed during the period intervening 
between the date of publication of the 
aforesaid scheme under section 68-C that 
is after 4th June, 1976, and the date of 
publication of the approved or modified 
scheme, in favour of any person for any 
class of road transport service. The High 
Court, therefore, clearly went wrong in 
thinking that the case fell within the purview 
of the proviso to sub-section (1-0) and it 
consequently erred in taking into considera- 
tion. the so-called rider to proposition No.2 
mentioned in this Court's Judgment in Ghe- 
ran’s case! . The proviso would have been 
applicable only if the period of operation 
of the permit of the respondents had ex- 
pired after the publication of the scheme 
prepared under section 68-C; but that was 
notsoin this case. It has also to be remem- 
bered that in this case it was the respondent 
(private operator) who filed a fruitless 
writ petition and prevented the disposal 
of the renewal application for a long ‘time 
by obtaining a stay order. On a plain 
reading of sub-section (1-D) of section 68-F 
of the Act, we have, therefore no hesitation 
in allowing the appeals with costs. We 
may, however, add that if no approved 
or modified scheme has been published so 
far, the proper course for the Regional 
Transport Authority would be to keep the 
three renewal applications pending and not 
to treat them as dismissed. The stay orders 
are vacated. 


V.K. Appeals allowed. 


A E A, 


1. (1977) 2 S.C. f. 66 A.I,R, 1977 S.G, 1564, 
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THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

‘Present:— Р. 5, Sarkaria and R.S.Pathak, #7. 

State of Tamil Nadu and others 
Appellants* 

v. 

M. N. Sundararajan 


Fundamental Rules, Rule 56 (d)—Section Officer 
of Tamil Nadu Secretariat—Review Committee 
for reviewing cases of non-gazetted officers—tf 
competent to recommend compulsory retirement. 


. Respondent. 


The effect of the Tamil Nadu Government 
Order No.1782,Public(Services-].) , dated 27th 
June, 1973, was that although the Superin- 
tendents were given a gazetted status and 
their designations were changed into Section 
Officer with effect from 13th June, 1973, in 
all matters relating to appointments,transfers, 


postings, punishments and drawal of pay, 


they continued to be treated аз non-gazetted 
Government servants until further orders. 
That being so, notwith standing the confer- 
ment of gazetted status, a Section Officer con- 
tinued to be governed, inter alia, in the matter 
of ‘appointment’ which would include com- 
pulsory retirement or termination of service 
also, by the Rules and Government Orders 
applicable to non-gazetted officers of the Secre- 
tariat and therefore tbe review committee 
presided over by а Departmental Secretary, 
set up for reviewing the cases of non-gazetted 
officers of the Secretariat is fully competent 
to consider the case of a Section Officer and 
recommend his retirement.  [Pares. 8, 10.] 


Cases referred to:— 


Manager, Government Branch Press v. D. B. 
Belhapfa, (1979) 2 S. C. R. 458 :(1979) 1 S.C.C. 
477 : A.L.R.. 1979 S.C. 429 ; State of Utter 
Pradesh v. Ghandra Mohan Nigam, (1978) 1 
S.C.R.521 : (1977) 4 8.C.C. 345 : ALR. 
1977 S.C. 2411. 


A. V. Rangam, Advocate, fcr Appellants. 
Ramalingam, Advocate, for Respcndent. 


zs Judgment of the Court was delivere 
y ' 
Sarkaria, T. —S pecial leave to appeal granted. 


*Q,A. No. 1743 of 1980. 19:4 August, 1980. 
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2. Therespondent herein, M.N. Sundararajan 
was recruited as a Clerk in the Indian Army 
in the year 1943. Sometime after the regi- 
ment was demobilised he was appointed 
in the Revenue Secretariat of the State 
Government from March, 1948 in a vacancy 
reserved for war service candidates. He 
was promoted as Section Officer ір April, 
1969 and he continued in the post till, 
2nd March, 1976, when he was compulsorily 
retired from service by the appellant-State 
in exercise of its power under Fundamental 
Rule 56 (4). 


3. The respondent challenged the validity 
of the order of his compulsory retirement by 
a writ petition under Article 226 of the Cons- 
titution in the High Court of Madras. One 
of the grounds cf challenge was that as per 
procedure set out in G. O. No. 761, dated 
19th Marcb, 1973,the Review Committee has 
to consider the cases of Gazetted Govern- 
n ent О сегѕ in the Secretariat headed by the 
Chief Secretary and not by the Departmental 
Secretary; and that, therefore, the order 
passed by the appellant-State based on the 
review wade by a Committee which had 
no jurisdiction cannot be sustained in law. 


. Following a previous decision in W.P.No. 
1547 of 1977 (The Jawahar Méill’s case), 
the High Court held that since the Commit. 
tee which reviewed the respondent’s case 
was not a Ciommittee duly constituted under 
G.O.No.761 dated 19th March, 1973, and bad 
not been presided over by tbe Cihief Secretary, 
there was a violation of the procedure laid 
down by the Government in G.O.No.761 
dated 19th March, 1973, and this violation 
had vitiated the impugred order passed 
by the Government In the result tbe writ 
petition was allowed and the impugned 
order was quashed. Hence, this appeal 
by special leave. 


5. The main contention of the learned 
Solicitor-General who has appeared on behalf 
of the appellant-State, is that the High Court 
has not correctly appreciated the import of 
the. relevant Government Orders. It is 
submitted that under Government Order No. 
1782, Public (Szrvices-]), dated 27th June, 
1973, all Superintendents or Section Officers 
were given the status of Gazetted Officers 

with effect from 13th June, 1973, “but, in all 

matters relating to appointments, transfers 

postings, punishments and drawal of рау,” 


Соз 


\ 


they continued to be treated as non-Gazetted 
Government servants “‘untilfurther orders”. 
That was why, the case of the respondent 
pursuant to the aforesaid Government Order 
of 27th June, 1973, for compulory retitement 
under Fundamenta] Rule 56 (d) was consi- 
dered -by the appropriate Committee con- 
stituted for non-Gazetted Government ser- 
vants in the Secretariat. In the aforesaid 
Government Order, dated 27th June, 1973, 
the word ‘appointments’ according to the 
learned Solicitor-General includes compul- 
sory ‘retirements’ also. In support of his 
contention; he has referred to the decisions 
of this Court in Manager, Government Branch 
Press v. D. B. Belliappal and State of 
Uttar Pradesh v. Chandra Mohan Nigam?. 


6. On the other hand, Shri Srinivasan, 
appearing for the respondent submits that 
the word ‘appointments’ in the Government 
Order No. 1782, dated 27th June, 1973, can- 
not be construed to include ‘retirements’ from 
or ‘terminations’ of service. If that had 
been the intention, itis argued, there was no 
difficulty in adding the word ‘retirements’ 
or ‘terminations’ along with the words 
‘“‘appointmen ts, transfers, postings and punish 
ments’ in ‘that Government Order. It is- 
urged that а restricted interpretation 
should be placed on this expression. 


7. Thus the short question that falls to be 
considered is:, was the High Court right in 
quashing the order of the respondent’s com- 
pulsory retirement, who was a Gazetted Offi- 
cer at the material time, merely on the ground 
that it was considered bya Review Committee 
other than the one constituted for Gaztted 
Officers. 


8. For the sake of perspective, it is nece- 
sarv to recall that before 27th June,1973, a 
Section Officer in the Tamil Nadu Secre- 
tariat used to be a non-Gazetted Officer. Tn 
1972 andearlier, several representations 
were made by the Tamil Nadu Secretariat 
Associations and others that the Superin- 
tendents of the Secretariat shculd be accord- 
ed gazetted status. Ultimately the Govern- 
ment by order Government Order Ms.No.1616, 
Public (Services-J) dated 13th June, 1973, made 





1. - (1979) 1 S.0.C. 477: (1979) 2 S.Q.R. 458: 
A.T.R. 1979 S.C. 429. 
2. (1977) 4 8.С.С. 345: 


И (1978) 1 S.G.R. 521: 
ALR. 1977 S.C. 2411. Ы 
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the post ofa Superintendent of the Secreta- 
riata Gazetted post with е from the date 
of that order. Such Supé¢rintendents were 
re-designated as Section Officers. Ip the 
aforesaid Government Order, it was stated 
that the amendment to the said Rule should 
be issued shortly. Since the framing of the 
Rules involved lot of administrative cr m- 
plications and unavoidable delay, the Gov- 
ernment took a policy decision that in regard 
to various procedures concerning such newly 
designated Section Officers, the Rules under 
which they were functioning earlier, namely, 
Rules applicable to non-Gazetted Government 
servants should continue to apply till such 
time as Service Rules are made with a view 
to avoid . administrative dislocation. This 
decision was the subject of Govt. Order No. 
1782, Public (Services-J), dated 27th June, 
1973. "The net effect of this Order was that 
although the  Superintendents were given 
a gazetted status and their designations 
were changed into Section Officers with 
effect from 13th June,1973, but in all matters 
relating to appointments, transfers, postings punish- 
ments and drawal of pay,they continued to be treate 
сона Government servants until further 
orders. 


9. The question is, whether the expression 
“appointment”? used in this Government 
Order, dated 13th June, 1973, will include 
‘termination’ of service or ‘compulsory retire- 
ment’ from service, also. It isa fundamental 
principle of interpretation that unless a 
contrary intention appears frum the context, 
a power to appoint should include a power 
to terminate the appointment, including 
termination of the person appointed by his 
compulsory retirement in accordance with 
the terms and conditions of his service. This 
fundamental principle underlies section 16 
ofthe General Clauses Act. In other words, 
the power to terminate the appointment by 
compulsory retirement or otherwise is a 
necessary adjunct of the power of appoint- 
ment and is exercised as an incident to or 
consequences of the power. There is no- 
thing 1n the Government Order No. 1782, 
dated 27th June, 1973, which militates against 
this rule of construction. 


10. The above being the true construction 
of the word ‘appointments’ in the aforesaid 
Government Order of 27th June, 1973, not- 
withstanding the conferment of gazetted 


Ije 


status,the respondent continued to be govern- 
ed inter alia in the matter of ‘appointment’, 
which would include compulsory retirement 
or termination of service also, by the Rules 
and Government Orders applicable to non- 
gazetted Officers of the Secretariat and there- 
fore, the Review Committee presided over 
by a Departmental Secretary, set up for 
reviewing the cases of non-gazetted Officers 
of the Secretariat was fully competent to 
consider the case of the respondent and 
recommend retirement. 


11. Assuming that there was some irregu- 
‘larity in the constitution of the Review 
Committee, which dealt with the case of 
the respondent. that could not affect the 
validity of the impugned orders. The ‘‘deci- 
sions’? of the Review Committee had no 
force proprio vigore. At best, the ‘decisions’ 
were mere recommendations which did 
not, and could not. have a  peremptory 
effect. The ultimate power to accept or not 
to accept the recommendations cf the 
Review Committee and to take an effective 
and definitive decision in the matter, vested 
in the Government. Thus, even if there was 
some irregularity in the constitution of the 
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Review Committee, the functions of which 
were purely advisory that could not by itself 
have the effect of vitiating the order of the 
respondent’s compulsory retirement, passed 
by the Government in the exercise of the 
power vested in it. 


12. Furthermore, it was not the res- 
pondent alone (from the category of Section 
Officers) whose case was reviewed by the 
Review Committee in question. The cases 
of all the Section Officers of the Secretariat 
were reviewed by the same Committce. 
It could not, therefore, be contended that the 
respondent had been singled out for a diffe- 
rential treatment. Article 14 of the Con- 
stitution was not attracted and the respon- 
dent could not have any gricvance on that 
score. 


13. For the foregoing reasons, we allow this 
appeal set aside the order of the High Court 
and uphold the order of the respondent’s 
compulsory retirement. The parties shall 
pay and bear their own costs. 


V.K. 


Appeal allowed. 


[enp oF volume (1981) 1 M.L.J. (8.C.)] 
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`5. -Natarajan and A - 
У. - Sethuraman, JJ. 
Dr. A. V. Natarajah v. 
| Indian Bank. 
24th "September, 1980. 7 


C.R.P. No..1199 of 1980. ` 


-Civil Procedure Code (V. of 1908), Order 21, 
rule 66—Execution—4Aduction sale — Fixation 
of upset price by ^ Court—Includes power to 
reduce upset price—Introduction of second 
‘proviso by Act, CIV of 1976— Right of Court 
not infringed—Scope of rule 66. 


-The -Court’s: power to fix an upset price for 
‘the -property, which included within it a right 
to reduce the upset price wherever necessary, 
had not.only, been available to the Court all 
through, but such a tight is an irremovable one, 
and thé said right has not, been infringed in 
the least by the second proviso introduced’ by 
Act, CIV of.-1976:--When the Court fixed 
an upset price, the Court was not determining 
the rights of any of the parties before it, and 
the fixation of the upset price was only for 
facilitating the conduct of the sale and, at the 
same time, safeguarding the interests of the 
judgment-debtor by fixing a reserve price. 


Notwithstanding the fixation of the upset price ` 


and notwithstanding the fact that a bidder had 
offered an amount higher than the upset price 
it would still be open to the judgment-debtor 
to approach the executing Court and adduce 
nroof that the property had been sold for a 
low price on account of some material irregu- 
laritv or fraud in the publication or conduct 
of the sale and have the sale set aside. 


N. Natarajan and V. Nicholas, for Peti- 


tioners. 
G. Venkataraman, for Respondent. 


S.J. Petition dismissed. 
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NOTES OF REGÉNT CASES 


M. M. Ismail, CJ. and 
М. A. Sathar Sayeed, J. 


The Taniil Nadu Electricity 
Board, represented by its 
- Secretary, Madras v. 


Tamil Nadu Electricity Board 
. Accounts and Executive Staff 
Union by its General 

P TW | Secretary. 
-22nd September, 1980.. CN j 
W.A. No. 501 of 1980: 


Constitution of India (1950), Article 226— 
Employees Union — Grant of recognition by 
employer—Recognition. granted in respect of 
‘ministerial staff excluding peons, bill collector 
and: — storekeepers — Subsequently union 
enrolling members from peons, bill collectors 
and storekeepers also—Union | recognised : by 
employer —.Union explaining that it repre- 
sents and bargains for ministerial.staff exclud- 
ing peons, bill collectors and .storekeepers — 
Explanation not accepted, by -employer — 
Order of ‘derecognition—Order challenged. by 
Union under ‘Article 226—-Writ, of certiorari 
issued—A ppeal by employer dismissed. | я 
The respondent was accorded. recognition b 
the appellant and paragraph 3 of the. order 
stated as follows: 2 | 


“Тһе Tamil Nadu Electricity Board accepts the 
recommendation of the Commissioner of Lab- 
our, Madras and hereby accords recognition 
under the Code of Discipline in Industry to the 
Tamil Nadu Electricity Board Accounts Sub: 
ordinates Union, Coimbatore (Reg. No. 2422) 
in respect of the ministerial staff excluding 
peons, bill collectors and storekeepers". | 


Subsequently the Union started enrolling 
members from peons, bill collectors and store- 
keepers also. In- view of this, the appellant 
proposed to-derecognise the union as having 
violated the condition of.the recognition. The 
union pointed out that though it had changed 


its name and changed its coverage in the 
sense of extension of membership, it had not 
changed its representative capacity and as a 
bargaining agent, was still continuing to repre- 
sent and bargain only for the ministerial staff 
excluding peons, bill collectors and store- 
keepers. Notwithstanding this explanation of 
the union, the appellant derecognised the 
union. If was against these proceedings 
the union filed the writ petition which was 
-allowed and ‘the appellant filed the present 
writ appeal. 


The appellant contended that the recognition 
granted was not under any statute and that 
the Code of Discipline in Industry was itself 
not statutory. 


Held: It was not disputed that the grant of 
recognition conferred a status on a body like 
the respondent, union to represent the workers 
in a particular category, .with reference to their 
service conditions, with the management; in 
other words, it becomes a bargaining agent on 
behalf of the group of workers with reference 
to which it was recognised. Withdrawal of 
that status or recognition would certainly bring 
about adverse consequences on a body like the 
respondent—union, and with reference to such 
adverse. consequences, even in respect of an 
order of withdrawal like the one made by the 
appellant if it was illegal or was in violation 
of the, principles of natural justice, certainly 
a body Ике. е respondent—union could 
approach the High Court under Article 226 
of the Constitution of India. 


In this case, from the correspondence that 
passed between the parties it was, clear that 
the respondent—union did not claim any right 
to represent peons, bill-collectors and store- 
keepers, but continued to represent only the 
ministerial staff and though it claimed a right 
to extend the coverage in the sense of exten- 
sion of membership, it stood by the earlier 
order of recognition confirming its representa- 
tive capacity or bargaining power only in res- 
pect of the ministerial staff. If so, there was 
no violation of the conditions of recognition. 


The High Court was of the opinion that the 
withdrawal of recognition was made on an 
erroneous basis that there had been a viola- 
tion of the conditions of recognition, since the 
respondent took up the stand that its capacity 


2 

è 
under the recognition as à body to represent 
only the ministerial staff remained unchanged. 
M. R. Narayanaswamy, for Appellant. 


S.J. 


V. Balasubrahmanyan, J. 
Muthiakudi Anandar v. 
Govindan. 


Appeal dismissed. 





18th November, 1980. 
C.R.P. No. 646 of 1979. 


Tamil Nadu Buildings (Lease and Rent Con- 
trol) Act (XVIII of 1960), (as amended by 
Act XXIII of 1975), sections 10 (3) (iii)— 
Petition for eviction by landord—Allegation 
of building required for purpose of business of 
his foster son—Petition, whether maintainable. 


Held, that the landlord cannot ask for eyic- 
tion of the tenant in occupation of the build- 
ing on the ground that the building is 
required for purpose of business of his 
foster son, since the foster son would not come 
under the term *any member of his family". 


M. N. Krishraswami, for Petitioner. 


R. Srinivasan, for Respondent. 
R.S. Petition allowed . 





5. Natarajan and 
V. Sethuraman, JJ. | 
`°° "Kanni Ammial v. 
The Tamil Nadu 


State Wakf Board, represented 
' by-the Secretary. 


24th October, 1980. 
-.. L.P.A. Nos, 108 to 118 of 1976. 


Tamil Nadu Court-fees and Suits Valuation 
Act (XIV. of 1955), sections 25 and 52— 
G. О. 1617, reducing courf-fee payable 
in suits to recover- possession of ` wakf pro- 
perty—Extension of the concession to appeals 
by G.O. 232—Suit by Wakf Board to reco- 
ver possession of property—Allegation of 
property being wakf property—Fixed court- 
fee: paid. as per С. O.—Appeal by defen- 
dant to High Court—Same court-fee paid— 
No objection by Wakf Board regarding court- 
fee— Appeal dismissed— Letters Patent Appeal 
— Same court-fee paid — Preliminary objec- 
tion by Wakf Board regarding court-fee— 
Whether maintainable. ZEE. 


Held, following the decision reported in Sri 
Ratna Varanaraj v. Smt. Vimala, (1961) 3 
S.C. R. 1015: А.Т.К. 1961 S.C. 1299, the 
failure. on tlie part of the Wakf Board to have 
raised the question of court-fee before the 
learned single Judge makes the contention a 
vulnerable one. The first’ respondent could 
not be allowed to obstruct the progress of the 
Letters Patent Appeal by raising a technical 
objection at this belated stage.: Preliminary 
objection ‘overruled. 


R. Srinivasan, К. Srinivasan and К. Raghu- 
nathan, for Appellant. | 

The Additional Government Pleader, for State. 
S. M. Haneed Mohideen, for Respondent 
No. 1. 


R.S, Ordered accordingly. 





М. M. Ismail, CJ. and. 
M. A. Sathar Sayeed, Л. 


-~ The Regional. Commissioner, 
. Employees’ Provident Fund, 
Tamil Nadu and Pondicherry 

ZEE State v. 


The Management of Southern 
Alloy Foundries (P.), 
Limited, Madhavaram. 


+ - 


Ist September, 1980. | 
М.А, No. 254 of 1980. 
Employees’ Provident. Fund and F amily Pen- 


sion Act (XIX of 1952), sections 2 (b) (ii) 
and 6—Special allowance paid by employer 
to employee—W hether forms part of dearness 
allowance. . | : 


Claise 2 (b) of the Employees’ Provident 
Fund and Family Pension Act, 1952, defines 
the term “basic wages”. This definition 
“Includes a number of allowances grouped in 
sub-clause (i) of sub-section (5) of section 2. 
Howéver ünder section 6, dearness allowance 
and retaining allowance were taken into account 
for the purpose’ of calculating contribution. 
The rationale behind the exclusion of special 
allowance under section 6 was considered by 
the Supreme Court in ‘Bridge-and .Roofs Co., 
Ltd. y. Union -of - India, (1963) 1 S.C J. 
388: (1963) 3 S. С. R. 978: (1962) 2 
L. L. J. 490: A. I- R. 1963 S. C.- 1474, 
The appellant merely stated that as per sec- 
tion 6 of the Employees Provident . Funds 
and Miscellaneous Provisions Act, the special 
allowance should also be deemed to be dear- 
ness allowance. But he did not ' give any 
reason as to why the same should be dearness 
allowance. It'is not the finding of the appel- 
lant that the special allowance formed part óf 
dearness allowance, but as he himself states 
in his order it was only deemed to be dear- 
ness allowance. Needless to say that an 
officer like the appellant has no power to deem 
special allowance to be something else which 
is not, it being the prerogative of the Legisla- 
ture only. 


Miss Radha Srinivasan, for Appellant. 
R.S. Appeal dismissed. 





S. Natarajan and ie . 

V. Sethuraman, JJ. ^ ^ _ 

s R. M. L. L. Lakshmanan 
l . Chettiar v. 


| .^— V. A. R. Alagappa Chettiar. 
18th August, 1980. | 

| : ` А.5. No. 310 of 1976. 
Limitation Act (XXXVI of 1963), sec- 
tions 18 and 19—Acknowledgment of liability 
Scope and applicability—Difference between 
the two sections. 


Section 18 of the Limitation Act, deals with 
ihe making of an. atknowledgment of a liabi- 
lity before the expiration of the period prescri- 
bed for suit or application in respect of a pro- 
perty or right. Section 10 deals with payment 
on account of a debt or of interest on legacy be- 
ing made before the expiration of the prescri- 
bed period of limitation by the person liable to 
pay the debt, on legacy or by his agent duly 
authorised in that behalf, and a fresh period 


of -limitation being computed .from -the time 
when the payment was made. The difference 
between the two sections has-been succiently 
set out in Parameswaran v. Purushothaman 
and Co., А.Т.К: 1977 Ker. 132. ° 


Thus while under section 18 there should be 
an: acknowledgment. of liability, under section 
19 an endorsement of:payment need not imply 
an acknowledgnient of liability. , The mere 
fact of payment included by the endorsement 
will not have the effect of extending the period 
of limitation. . ЛИТ А 
K. Rajan, for Appellant. ' 

S. Thiagaraja Tyer, for Respondent, | 


RS; 





— Appeal allowed, 


o 


€. x 


M. M, Ismail, CJ. and.. | 
S. Nainar Sundaram, J 
| mE . Karuppanna Chettiar v. 
| К. Ramachandran. 
6th August, 1980..-° 


C.R.P. Nos. 2113 and 2142 of 1979. 


Tamil Nadw Cultivating Tenants Protection 
Act (XXV of 1955), sections 3 (4) (a) and 
6-B—Cultivating tenant—Petition for eviction 
by landlord — Allegation of wilful default in 
payment of rent—Tenant agreeing to pay the 
arrears of rent on or before a particular date— 
Joint endorsement by landlord and tenant— 
Order passed by the Authorised Officer in 
terms of the joint endorsement — Failure to 
deposit to result in eviction order being passed 
— Direction not complied with — Eviction 
order passed — Revision against the order— 
Interim stay of execution of the order of evic- 
tion asked for — Conditional order passed— 
Condition complied with — Effect of compli- 
ance of the conditional order. | 


In the instant case the Authorised Officer 
passed an order under section 3 (4) (5) of 
the Act XXV of 1955, on the failure of the 
tenant to. deposit the rent within the time 
specified by his earlier order. From this point 
of view, the order of the Authorised Officer is 
unexceptionable. As a matter of fact, the 
petitioners did not make any complaint against 
thé order of the Authorised Officer on the 
merits. So long as the order of the Autho- 
rised Officer is unexceptionable and is not viti- 
ated by any one of the factors enumerated in 
section 115 of the Code of Civil Procedure, 
the High Court will have no jurisdiction to 
interfere with that order. 


The fact that during the pendency of the civil 
revision petition the tenant applied for and ob- 
tained orders of interim stay of the execution of 
the order of eviction on condition of the deposit 
of the rent will not in any way invalidate the 
order passed by the Authorised Officer. The 
question that has to be considered in respect of 
default is, not with reference to any date sub- 


M 


sequent to the order'of the Authorised Officer, 
but with reference to the date fixed by him 
prior to his passing the order of eviction. 
The section itself contemplates the Revenue 
Divisional Officer giving an opportunity to the 


tenant to deposit.the arrears of rent within. 


Such time as he considers just and reasonable 
and only if the cultivating tenant fails to depo- 
sit the same as directed, the Revenue Divi- 
sional Officer can pass an order for eviction, 
and in terms of an earlier order either inde- 
pendent or conditional. In view of this, the 
default contemplated by the statutory provi- 
sion is one occurring. and existing on the date 
of passing of the order for eviction by the 


Revenue Divisional Officer himself and'not at 


any stage subsequent to the said order. If 
the cultivating tenant does not deposit the 
rent as directed, default, has occurred and 
there is no question of that default being cured 
or wiped out by the tenant depositing the rent 
pursuant to any interim order of eviction and 
any such deposit made during the pendency 
of the proceedings in the High Court will be 
in compliance with the interim order of the 
High Court dnd can never be a deposit in com- 
pliance with the original order of the Reyenue 
Divisional Officer. As a matter of fact, the 
High Court is not concerned in such proceed- 
ings with the original default committed by 
the cultivating tenant-in payment of the. rent 
to the landlord. It is because of this original 
default, the Revenue Divisional Officer directs 
the tenant to deposit the rent in the civil Court 
before a particular date and the subject-matter 
of the civil revision proceedings in the High 
Court therefore will not be the original default, 
but only the failure of the tenant to comply 
with the decision of the Revenue Divisional 
Officer. Once that failure is admitted the 
consequential order of the Revenue Divisional 
Officer is unexceptionable; there will be no 
occasion for the High Court to give an oppor- 
tunity to the cultivating tenant to comply with 
the original direction of the Revenue Divi- 
sional Officer to deposit the amount, because 
the original order no longer stands and the 
order has worked itself out in the form of a 
final order of eviction, which on merits is not 
challenged. If this matter is understood in 
this manner, certainly any deposit made by the 
tenant in terms of the interim order of stay 
passed by the Court staying the execution of 
M—N.R.G. 


the order for eviction passed by the Autho- 
rised Officer can never be tantamount to com- 
pliance: with the conditional order passed by 
the Authorised Officer. 


M. Veikkaran v. Nellathammal, (1972) 2 
M.L.J. 17: 85 L.W. 376, overruled. 


M. R. Narayanaswami, for V . Natarajan and 
V. Nicholas, for Petitioner in C. R.P. No. 
2113 of 1979, 


T. Somasundaram and А. 5. Venbkatachala- 
murthy, for Petitioner in C. R.P. No. 2142 
of 1979. 


M. Srinivasan, for V. R. Venkataraman and 
V. R. Karthikeyan, for Respondents, 


p 


Кыз. Revision petition 


dismissed, 


G. Ramanujam and 
V. Sethuraman, JJ. 
Ponnuswamy v. 


The Tamil Nadu State Wakf 
Board, through its Secretary 


22nd August, 1980. 
A.S. No. 466 of 1976. 


Tamil Nadu Court-fees and Suits Valuation 
Act (XIV of 1955), section 25 (a) and sec- 
tion 52 — G.O. Ms. No. 1742, dated 9th 
July, 1969 — Concession to Wakf Board in 
paying court-fee—Suit for recovery of wakf 
property — Fixed court-fee paid — Appeal by 
defendant — Whether G. O. can be taken 
advantage of. 


The Government Order reducing the court-fee 
payable by the Wakf Board in a suit filed 
by the Board for recovery of possession of 
wakf property from third parties to Rs. 15 
will not apply to the defendant in a suit who 
files an appeal against the decision rendered 
in sucha suit. Section 52 of the Tamil Nadu 
Court-fees and Suits Valuation Act states 
that the fee payable in an appeal shall be the 
same as the fee that would be payable in the 


Court of first instance on the subject-matter of 
the appeal. The explanation does not use the 
expression “the fee that was paid in the Court 
of first instance" but uses the words “the fee 
that would be payable on the relief in the 
Court of first instance". The fact that the 
Wakf . Board was entitled to pay the fixed 
court-fee of Rs. 15 in a suit filed for recovery 


of the wakf property will not enable the defen-. 


dant when he files the appeal against the judg- 
ment in that suit to pay the same fixed court- 
fee as that will not be the fee payable on the 
relief in the Court of first instance if the suit 
were to be filed by the defendant. In this 
view of the matter the appellant herein has to 
pay court-fee ad calorem on the market value 
of the: property under section 25 (a) as the 
suit has been filed for declaration of title and 
for possession of the property. 


Е; Nadanasabapathy, for Appellants. 
5. М. Натеей Mahideen, for Respondent. 


R.S. — —— Appeal dismissed . 


—— —— o ——- 
` 
. 


V. Balasubrahmanyan, J. 
Wazirunnissa Begum v.. 
S. Mohamed Haneef. 


5th September, 1980. 
C.R.P. No. 746 of 1979. 


Co-owner—Co-owner owning a fractional share 

in property filing suit- for ejectment — Other 

co-sharers not added as parties to the suit— 

Defendant claiming, to be purchaser of the 

A of the property—Suit whether maintaina-. 
e. a 


Held, that in this case the remedy of the peti- 
tioner would have been, not in a suit for eject- 
ment, but in a suit for partition as against the 
respondent. The fact that the respondent had 
not proved his claim of having purchased the 
rest of the shares in the suit land does not 
therefore lead to a different result., The 
weakhess in the petitioner's suit was that as'a 
co-owner of only a quarter share in the suit 
property she yet sought to evict.the respon- 
dent from the property as a whole, without the 
óther sharers being associated, along with her; 
in her action. This cannot bé done. —— 


K. Kumaraswamy, for Petitioner. 


Mustafa, for Respondent. . = 
R.S. Revision dismissed .. 





|? 
M. М. Ismail, C]. and 
R. Sengotuvelan, J. 


Veda Patasala Trust, 
Sooramangalam v. 


State of Madras. 
12th November, 1980. 


C.R.P. Nos, 1012, 1453 of 1976 


and C.R.P. Nos. 146, 532, 804 
of 1979. 


Tamil Nadu Land Reforms (Fixation of 
Ceiling оп Land) Act (LVIII of 1961), seç- 
tion 2 (1) (ii)—Trusts created for running 
Vedapatasala — Religious trust of public 
nature—Provisions of the Act will not apply. 


A common question was raised in these Civil 
Revision Petitions, namely, whether the public 
trusts involved in running a Vedapatasala 
would come within the scope of section 2 of 
the Tamil Nadu Land Reforms (Fixation of 
Ceiling on Land) Act, 1961. The impart- 
ing of instructions in Vedas and Agamas is 
certainly of a religious nature. Therefore, 
whenever a trust which is of a public nature 
provides for the imparting of instructions in 
Vedas and Agamas, certainly, that will be a 
religious trust of a public nature and impart- 
ing of instructions in Vedas and Agamas 
cannot be anything other than of religious 
nature. The trusts in all these cases will 
constitute religious trusts of public nature, 
because the trusts are running Veda Pata- 
salas for imparting instructions in Vedas and 
Agamas. 


Sub-section (3) of section 2 of the Tamil 
Nadu Land Reforms (Fixation of Ceiling on 
Land) Act, clearly points out that where 
a public trust has been created both for a 
public purpose of a religious nature and for 
any other public purpose or the income from 
the public trust in existence on the date of the 
commencement of the Act is appropriated both 
for public purpose of a religious nature as also 
for any other public purpose, such public 
trust shall be deemed to be a religious trust 
of a public nature. Consequently with regard 
to all these trusts on the basis of section 2 
(1) (iï) read with section 2 (3) of the Act, 
the provisions contained in the Act will not 


apply .. 
M-—N RO 


? 


T. R. Ramachandran and B. Rajagopalan, 
for Petitioner. 


The Advocate-General, for Respondents. 
R.S. Petitions allowed. 


P. R. Gokulakrishnan and 
P. Venugopal, JJ. 





Mrs. Parimal Devi v. 
R. Jayachandran. 

12th November, 1980. 
W.P. No. 3463 of 1980. 


(A) Hindu Minority and Guardianship Act 
(XXXII of 1956), section 6 (a)—Claim for 
custody of minor male child of tender age— 
Father having custody—Petition to issue writ 
of certiorari—Civil Court has jurisdiction to 
go into the question—Petition dismissed. 


(B) Constitution of India (1950), Article 226 
—Writ of habeas corpus—Alternative remedy 
available—Writ petition misconceived. 


Considering the decision in several cases and 
bearing in mind the provisions of the Guar- 
dians and Wards Act and the Hindu Minority 
and Guardianship Act, the proper forum for 
the present case will be the Court constituted 
under the above two Acts and not the High 
Court exercising writ jurisdiction under Arti- 
cle 226 of the Constitution of India. The 
High Court's jurisdiction to grant relief under 
Article 226 of the Constitution can be invoked 
only in cases where the other remedies 
available will not be as effective and efficacious 
as the one sought to be invoked under Arti- 
cle 226. So far as the present case is con- 
cerned, as per law, the father is the natural 
guardian.  Technically the custody has to be 
with the mother if the child is below the age 
of five. It is only a preferential claim as 
between the father and mother as regards the 
custody of the child. "These is no  extra- 
ordinary circumstance in this case to relief 
under Article 226 of the Constitution of 
India. The relative merits of the claim for 
custody have to be discussed and decided after 
hearing the proper evidence that will be let 
it by the respective parties. "This can be effec- 
tively done before the civil Court constituted 
under the Hindu Minority and Guardianship 
Act and also under the Guardians and Wards 
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Act. Тһе Court can give an effective and 
efficacious relief after assessing the evidence 
that may be let in by the respective parties 
regarding their preferential claims over the 
child concerned. Inasmuch as there is an effec- 
tive alternative remedy available for the peti- 
tioner to agitate her claim, the writ petition 


И . filed under Article 226 of the Constitution is 
. misconceived. 


R. S'ubramanian, for Petitioner: 
V. Sridevan, for Respondent. 
R.S. 





Writ petition 
dismissed . 


T. Sathiadev, J. _ 
| 5 TON. Krishnamoorthy v. 

Mis. Jagat Textiles. 
зы October, 1980. | 


Review C.M.P. No. 2822 of 
1980 in C. R. P. No. 2612 of 1979. 


Tamil Nadu Buildings. (Lease and Rent 
Control) Act (XVIII о} 1960), section 25— 
Revision —Procedure to be followed by High 
Court—No procedure prescribed under Act 
(XVIII of 1960)—Code of Civil Procedure 
to be followed — Review competent being 
Specifically provided in Civil Procedure Code. 


‘When the High Court has been conferred 
with powers to éntertain a revision under sec- 
tion 25 of the Tamil Nadu Act XVIII of 
1960, as held in Thirupathi Nadar у.` Kanda- 
swami Nadar, (1968) 81 L.W. 643, whera 
‘Court’ is invested with powers to adopt the 
‘procedure applicable to it; there ‘is necessity 
for invoking the Code of Civil Procedure. 
‘No procedure -having been contemplated in 
the Rules, to be adopted by the High Court 
and when the High Court in a Court of record 
the necessary implication. is, the Court will 
have to decide the revision petitions by follow- 
ing the Civil Procedure Code. | 


The power of revision conferred under sec- 
tion 25 of the Act, XVIII of 1960, is on ‘the 
High Court’ and while entertaining the revi- 
sion it exercises the power of a Court created 
under the Constitution. П is not a ‘persona 
designata. When power is conferred on a 
Court, and no other special procédure 


A. Varadarajan, J. 


pus 


is prescribed for disposal of matters 
under a particular statute, as held in P. W. 
Thakershi v. Prad yumansinghji, A. I. R. 
1970 S.C. 1273; by such conferment of | 
power, there is necessary implication that the 
Code of Civil Procedure, would apply and in 
turn the power of review woul be available 
to the High Court. 


T. R. Mani, for Petitioner. 


Aiyar and Dolia, for Respondent. 
Sed 


Review petition 
allowed. 





P. Karunakaran. v. 
V. M. Fonnuswamy Achari. 


7th November, 1980. 


O:R.P. No. 2865 of-1980. 


Tamil Nadu Buildings (Lease and . Rent 


Control) Act (XVIII of 1960), section 25— 
‘Evidence—Admissibility or otherwise of, by 


trial Court—Revision filed against trial Court's 
ruling — Not desirable to admit revision — 
Mistaka by trial C. ourt, if any, to be recti fied 
at the Appellate stage—Civil Procedure Code 
(V of 1908), section 115. 


No progress can be made in the trial: Court if 
civil revision petitions are admitted against 
the ruling given by the trial: Court about the 
admissibility or otherwise of a particular 


‘piece of evidence, as the trial Court may have 


innumerable occasions to allow or disallow 
any particular piece of evidence during the 
trial of a suit or other -proceedings. The 
mistake, if any, committed by the trial Court 
in the ‘admissibility - or otherwise of a parti- 
cular piece of evidence can be rectified by mov- 
ing the appellate Court in an appeal against 
the order or decree which may be «ultimately 


passed by tlie trial Court after taking into 


consideration or declining’ to take into consi- 


deration the particular piece of evidence. 


R. S. yenbatachast for Petitioner. . 
-Petition dismissed. 





(т. Ramanujam, J. . 
Ariyur Narasimhan Temple v. 
T. N. Sundaramoorthy Pillai. 
28th November, 1980. 
U C.M.A. No 447 of 1978. 


Tamil Nadu Hindu Religious and Charitable 
Endowments Act (XXII of 1959), section 63 
(b)—Rival claimants to the office of trustee- 
Ship before Deputy Commissioner — Deputy 
Commissioner has no jurisdiction to decide 
as between rival claimants to a hereditary 
trusteeship. 


Section 63 of the Tamil Nadu Hindu Religi- 
ous and Charitable Endowments Act, enables 
a Deputy Commissioner to enquire into and 
decide as to “whether a trustee holds or held 
Office as a hereditary trustee". It is by now 
well-settled that the jurisdiction of the 
Deputy Commissioner under section 57 (b) 
of the Hindu Religious and -Charitable 
Endowments Act of- 1951 corresponding >to 
section 63 (c) of Tamil Nadu Act XXII of 
1959, is confined to a decision whether a 
trustee holds or held office as а hereditary 
trustee, і.е., that decision should be in rela- 
tion to the status of the office of the trustee- 
ship, namely whether it is hereditary or not 
and that it is not competent for the Deputy 
Commissioner to go into the further question 
as to` who among the competing claimants 
is a hereditary trustee as the  matter'is not 
covered by the above provision. This is clear 
from the decision Krishnaswami Raja v. 
Krishna Raja, (1968) 1 M.L.J. 149 ‘and 
Rengayya Gounder v. Kannappa  Naicker, 
(1971) 1 M.L.J. 358. In view оѓ the 
above decisions, the question as to who as 
between the rival claimants is the hereditary 
trustee cannot be decided by the Deputy Com- 
missioner under section 63 (5) of Tamil Nadu 
Act XXII of 1959, as, if such a decision is 
rendered by him, the same cannot bind the 
civil Court which has to decide independently 
on the evidence adduced by the parties. 


R. Gandhi, M. Kamalanathan and G. Siva- 
balanathan, for Appellant. 


К. Alagar and W. C. Thiruvengadam, for 
Respondent. ; 





Appeal dismissed. 
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S. Padmanabhan, J .. 
= S. Arunachalam v. 
The State of .Tamil Nadu. 
4th November, 1980. ` 


W.P. Nos. 1048 to 1051 of 
| | 1977. 


Tamil Nadu Water Supply and Drainage 
Board Act (IV. of 1971), sections 30 and 31— 
Applicability. 


The petitioners joined the Tamil Nadu Water 
supply and Drainage Board as Junior Engi- 
neers. Тһе Board was constituted in the 
year 1970. Section 30 of the Tamil Nadu 
Water Supply and Drainage Board Act, pro- 
vides that every person who immediately be- 
fore the notified date is serving in connection 
with the affairs of the Department of Public 
Health Engineering and Municipal Works 
including the office of the Chief Engineer 
under the Government shall as from the date 
be deemed to have been allotted to serve in 
connection with the affairs of the Board and 
Shall cease to be an employee of the Board 
Subject to two provisions. Section 31 
of the Act provides that as soon as may be 
after the notified date, the Government may 
after consulting the Board direct by general or 
special order that such of the empolyees other 
than those employees referred to in section 30, 
serving immediately before the said date in 
connection with the affairs of the State as 
are specified in such order shall stand allotted 
to serve in connection with the affairs of the 
Board with effect from such date as may be 
specified in such order. Section 31 (b) of 
the Act provides that with effect on and from 
the date specified in the order under clause (a) 
the persons specified in such order shall become 
employees of the Board and shall cease to be 
employees of the Government, 


In 1977, the Government issued an order 
transferring respondents 3 to 8 to the control 
of the Board. The Government order fur- 
ther stated that the said respondents shall 
stand allotted to serve in connection with the 
affairs of the Board with effect on and from 
19th March, 1977. In Board’s proceedings 
dated 22nd January, 1977, the seniority of all 
the petitioners was recognised and they were 
included in the panel of names considered fit e 


for promotion as Assistant Exécutive Engi- 
neers in the service of the Board. By pro- 
ceedings dated 22nd March, 1977 in C3/ 
76511/76-3 the petitioners were promoted 
temporarily as Assistant Executive Engineers 
in the Board. However, by Board's pro- 
ceedings M. S. M. 110 dated 26th April, 
1977, respondents 3 to 8 were promoted tem- 
porarily as Assistant Executive Engineers and 
the petitioners were reverted. Writ peti- 
tions were filed to quash the order of the 
Board. 


Held, that the transfers and allotment ої 
respondents 3 to 8 to the service of the Board 
has been specifically made under section 31 
of the Act. The specified date is 19th March, 
1973. In the circumstances it goes without 
saying that the petitioners are.entitled to 
claim seniority over respondents 3 to 8. 
Applying the principles laid down in the 
judgment in W.P. No. 1204 of 1977, N. 
Basheer Ahmed v. Government of Tamil Nadu 
the writ petitions were allowed. 


S. Rangarajan, for Petitioner. 
The Government Pleader, for Respondent. 


R.S. : ————— Petition allowed. 


[0 ‚ 


S. Nainar Sundaram, f. . 
S. Balasubramanian v. 
Gulab Jan. 
Sth December, 1980. 
C.R.P. No. 1624 of 1979. 


Tamil Nadu Buildings (Lease and Rent Con- 
trol) Act (XVIII of 1960) (as amended by 
Act XXIII of 1973)—Sub-tenant — Status 
under the Act—Petition for eviction against 
original tenant —Tenant remaining ex parte 
—Consent by sub-tenant—Disputing bona fide 
of landlord to obtain possession—No allega- 
tion of fraud or collusion between the main 
tenant and landlord—Sub-tenant, whether can 
defeat the provision of eviction by landlord. 


If the landlord makes out a case for eviction 
under the Act against the main tenant, the 
sub-tenant cannot have any voice in such a 
contingency and has to abide by the decision 
in the action taken against the landlord by 
the tenant. The sub-tenant cannot put-forth 
any grievance since the Act confers upon him 
no protection whatsoever and his right to be 
in possession is in the very nature of things, 
very nebulous and is a defeasible right. In 
the present case, the sub-tenant had not put- 
forth and substantiated any plea of collusion 
between the Jandlords and the main tenants. 
Section 26 of the Rent Control Act is only an 
enabling provision and it does not affect the 
well-established principle that a sub-tenant 
has no independent right of his own to be pro- 
tected under the Act and in the absence of 
contest by the main tenant for valid reasons 
and in the absence of fraud or collusion be- 
tween the landlord and the main tenant, it is not 
permissible for the sub-tenant to stultify the 
proceeding for eviction by the landlord by 
putting forth any independent consent of his 
own. In this case it must be presumed that 
the main tenant found no justifiable and vital 


, excuse or ground to contest the petition for 


eviction by the landlord and in the said cir- 
cumstances, it is not within the competency of 
the sub-tenant to put forth a consent and 
nulify the proceedings for eviction by the 
landlord. 

N. Stvamani and N. K. Mitra, for Petitioner. 


K. Ramaswami, A. Sarojini Bai and 5. 
Rangarajan, for Respondent. 
R5, Revision allowed. 





G. Rumanujam, Jioc с са cv 
LEE ^ — "Arümugha Nadar c. 
= Kumara Pillai. 
26th November, 1980. 


A.À.O: No. 403 of 1977 
Tamil Nadu griculturists Debt Relief Act 
(IV of 1938) (as amended by Act VIII of 
1973),. section 3 (2) (a)—4 griculturist — 
Debtor having saleable interest in agricultüral 
property—Creditor proving that debtor had 
interest in other properties as well — Onus 
shifting to debtor to prove that he does not 
come under the definition of agriculturist . 


Held, that in this case the property mort- 
gaged by the original debtor was salt pans 
with reservoirs, wells etc., which were being 
` exploited under a licence. The order of the 
Court appointing the Official Receiver as tbe 
property guardian of the first defendant who 
was the son of the original debtor clearly 
showed that the first defendant was possessed 
of not only a saleable interest in agricultural 
lands but also possessed considerable extent 
of coconut garden and considerable extent of 
salt pans and also a small factory in Tuti- 
corin with a licence for manufacturing salt. 
The possession of an extensive coconut thope 
would involve an assessment under the Agri- 
cultural Income-tax Act. Working of the 
salt pans and manufacture of salt would have 
involved the first defendant to an assessment 
to profession tax as well as income-tax. In 
these circumstances, it is for the first. defen- 
dant to prove by producing the accounts and 
other materials that the possession of the 
coconut thope did not involve any liability to 
agricultural income-tax and that the salt manu- 
facturing did not involve him in any liability 
by way of profession-tax or income-tax. 
But he had not produced any material in that 
regard. As the Court below had erroneously 
proceeded on the basis that the onus was 
always on the creditor to prove that the debtor 
is not an agriculturist and as the lower Court 
had not adverted to the proper aspect of the 
case, in the interest of justice the matter should 
be remitted back to the lower Court. 

ЮМ. 5. Umapathy of Raj and Raj, for Appel- 
lant. 

Miss О. K. Sridevi, for Respondent,’ 

R.S. — Appeal allowed and 
А remanded. 
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V. Ratnam, J. MEE 
M. S. Hameed : 
Kanniammal. 


12th November, 1980. 
С.К.Р. No. 2217 ‘of 1980. 


Tamil Nadu Buildings (Lease and Rent 
Control). Act (XVIII of 1960) (as amended 
by Act: X XIII of 1973), section 25 and Cit il 
Procedure Code (V of 1908), section 115 - 
Petition for eviction by landlord —Ex parte 
order. of eviction passed—Petition to set aside 
ex parte- order—Conditional order directing 
petitioner to pay costs on or before a parti- 
cular date— Costs not paid—Petition dismis- 
sed — Revision to High Court against that 
order — Whether maintainable under scc- 
tion 115, Civil Procedure Code. 


Vhe Tamil Nadu Buildings (Lease and Rent 
Control) Act (XVIII of 1960) tas amended 
by Act XXIII of 1973), is a self-contained 
Act containing provisions for appeal as well 
as revision and enabling an aggrieved party to 
challenge the correctness of the order passed 
by Authorities under the Act in the manner 
provided thereunder and no more. The 
resort to section 115 of the Code of Civil 
Procedure in matters or proceedings. arising 
out of the provisions o£ the Act cannot be had 
to test the correctness of the orders passed 
under the Act. Therefore it may not be 
appropriate to characterise the provisions 
of section 115 of the Code of Civil Proce- 
dure and section 25 of the Act as mutually 
exclusive and to hold that the  revisional 
power under section 115 of the Code of Civil 
Procedure is always available even with refe- 
rence to the matters arising under the provi- 
sions of the Act under which special, but 
limited provisions are made to question the 
correctness of orders passed under the pro- 
visions of that Act. In view of these consi- 
derations, the Civil Revision Petition filed by 
the petitioner purporting to be under sec- 
tion 115 of the Code of Civil Procedure, 
cannot be entertained in the High Court. 


N. Maninarayanan, for Petitioner. 
N. S. Varadachari and J. Dilipkumar, for 
Respondent. 


R.S, Revision disiissed. 
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V. Ratnam, J. * 
prese ~ 09 K. Venkataraman v. 


S. Aravamuthan. 


~ 


- 2nd December, 1980. 
C.R.P. No. 2515 of 1980. 


Tamil Nadu Buildings (Lease and Rent Con- 
trol) Act (XVIII of 1960) (as amended by 
Act XXIII of 1973), sections 10 (2) (i) and 
10 (3) (a) (i)—Petition for eviction by 
landlord — Allegation of tenant commifting 
wilful default and bona fide requirement of 
landlord — Rent Controller ordering eviction 
on both grounds — Appeal to Appellate 
authority by tenant—Finding on wilful dé- 
fault confirmed—Bona fide requirement nega- 
tived—Appeal dismissed—Revision by tenant 
to High Court—Question of. bona fide require- 
ment whether can be agitated by landlord — 
"Person aggrieved"— Meaning. 


respondents | were persons 
affected by the findings of the Appellate 
Authority on the question of bona fide 
requirement, although the ultimate decision 
was in their favour. Having secured an order 
in their favour, it is not open to the respon- 
dents to prefer an appeal against the decision 
of the Appellate Authority on this point alone, 
as the ultimate order is in their favour. A 
landlord who urges before the Authorities be- 
low several grounds to secure an order for evic- 
tion against the tenant and succeeds in esta~ 
blishing one of such grounds and fails in 
others and secures ultimately an order in his 
favour, is nevertheless a person “aggrieved” 
with reference to those findings against him, 
if the ultimate decision of the Authorities is 
challenged by the opposite party. In addi- 
tion the functionaries under the Act are with- 
in their jurisdiction to enquire into application 
for eviction, fixation of fair rent, etc., and 
though the entire procedure applicable to 
civil. Courts, be applied to those Authorities 
yet rules of justice, equity and good conscience 
could be invoked to relieve difficulties and 
avoid situations like the present. In the pre- 
sent case the respondents were not able to 
persuade the Appellate Authority on the ques- 
tion of bona fide requirement which they 
urged successfully before the Rent Controller. 
'The respondents by the order of the Rent 


Held, that the 


е 


Controller, secured an order for eviction on 
two grounds and- by the order of the Appel- 
late Authority, one of those grounds was 
taken away, though the ultimate order was in 
their favour. It may even be stated that the 
respondénts have been relieved of the right 
to an order of eviction on the ground of bona 
fide, requirement by the Appellate Authority. 
The respondents would therefore be persons 
aggrieved in so far as the finding оп this 
aspect went against them before the Appel- 
late Authority., Under those circumstances it 
is open to the respondents to sustain the 
order of eviction on that ground as well. ` 


R. G. Rajan, for Appellant. 
K. К. Ramabadran, for Respondent. 


R.S. Revision dismissed. 





¢ 


V. Ramaswami, J. 
Pattammal v. 
Kanniammal. 
28th November, 1980. 
S.A. No. 972 of 1977. 


Indian Succession Act (XXXIX of 1925), 
section 63 (c)—Will—Proof of — Attesting 
witnesses to admit attestation—Attesting wit- 
nesses to prove that they signed in the pre- 
sence of the testator. 


From the provisions of section 63 (c) of the 
Indian Succession Act, the definition of 
‘attestation’ in section 3 of the ‘Transfer of 
Property Act and section 68 of the Indian 
Evidence Act, the execution of a document 
will have to be proved by calling in at least one 
of the attesting witnesses and attestation itself 
has to be proved in the form in which sec- 
tion 63 (су ofthe Indian Succession Act, 
requires, Under the provision attestation 
will have to be proved by the attesting wit- 
nesses admitting attestation as also proving 
that they signed the document in the presence 
of the.testator. 


M. Srinivasan, for Appellant. 


M. N. Padmanabhan and D. Mukundan, for 
Respondent. 


M IN ———— ‘Appeal dismissed. 


Ramanujam, J. 


Rukku alias Rukkumani v. 
Kannan. 


10th October, 1980. 
A.A.O. No. 336 of 1978. 


Civil Procedure Code, (V of 1908), Order 33, 
rule 5—Petition for permission to file a suit 
as an indigent person—Prima facie finding to 
be given by Court on the basis of the plead- 
ings. 


It is no doubt true that the Court whose 

permission is sought for filing a suit as an 

indigent person, has to prima facie find that 

there is a cause of action for the plaintiff and 

the suit is not otherwise barred by law. But 

this prima facie finding has to be given оп 
М—Мю с 
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the basis of the pleadings, particularly with 
reference to the averments made in the plaint. 


M. V. Chandran, for Appellant. 


S. Doraiswamy, for Respondents Nos, 1 and 
a 


S.J. — 


Ramanujam, J. 


Appeal allowed. 


Janaki Ammal +. 
Alagar Kothan. 


25th November, 1980. 
A.A.O. No. 394 of 1978. 


Tamil Nadu Debt Relief Act (XXXVIII of 
1972), section 15 (1)—Application by judg- 
ment-debtor on 25th December, 1973 for 
scaling down debt—Act published on 15th 
December, 1972 — Application held to be 
barred by time. 


The appellant was the decree-holder in a suit 
and the decree was obtained on 9th March, 
1973. The respondent was the judgment-deb- 
tor and he filed an application on 25th Decem- 
ber, 1973, for amendment of the decree and 
for scaling- down the debt under section 15 
(1) of the Tamil Nadu Debt Relief Act 
(XXXVIII of 1972), which was published on 
15th December, 1972. The lower Court 
allowed the application. The decree-holder 
challenged the same as barred by time as the 
application was filed by the judgment-debtor 
more than 6 months after the date of publica- 
tion of the Act. ` 


Held:—Having regard to the decision in 
Santhanam Ammal and others v. K. Srini- 
vasa Ayyangar and Sons (C.N.S.A. No. 74 
of 1977 dated 20th April, 1978), the appli- 
cation filed by the respondentljudgment-debtor 
on 25th December, 1973 under section 15 (2) 
of the Act, which was admittedly beyond the 
period of six months from 15th December, 
1972, the date of the publication of the Act 
as provided in section 15 (1) should be taken 
to be barred by time. 


S. G. Krishnamurthi, for Appellant. 
K. Sarvabhauman, for Respondent. 


SJ: Appeal allowed. 





V. Ramaswami, J. 
| Vijayagopalan v. 
Mahamoyee Ammal. 


22nd December, 1980. 
S.A. No. 816 of 1977. 


Evidence Act (I of 1872), section 115— 
Document conveying property to another— 
Attestation by person having interest in the 
property—Attestation whether would impute 
knowledge of contents of the document. 


Normally attestation serves the purpose of 
authenticating the signature of the executant 
and by mere attestation of a document jt may 
not be possible to impute knowledge of the 
“document and the recitals therein to such 
attestor. But in a series of cases it has 
been held that if a person who had some 
tangible interest in the property affected by 
the document, attests the same, his attestation 
should be prima facie taken as proof of his 
consent to and knowledge of the correctness of 
the recitals in the deed. ‘This was consi- 
dered to be the peculiar position in this part 
‘of the country. The-Courts had been consis- 
tently following the principle that in such 
circumstances - one should normally presume 
that the attestor was aware of the contents. of 
the document. It may be taken that if a 
presumption may be raised by reason of an 
attestation by a person having a tangible inte- 
rest in the property; it is always open to the 
party contending contra to show that the attes- 
tor did not have any knowledge of the contents 
of the. document and that the circumstances 
did not warrant such presumption. 


K. Swamidurai, for 


G. Ramaswamy for 
Appellant. 
K. Sarvabhauman, for Respondent. 


RS, Appeal dismissed. 
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S. Nainar Sundaram, J. 
Ahmed v. 
Rukmaniammal. 
19th December, 1980. 
| S.A. No. 2282 of 1977. 


Civil Procedure Code (V of 1908), Order 21, 
rule 100—Joint endorsement by parties that 
dispute about title may be agitated and adjudi- 
cated in a regular suit —Petition dismissed in 
view of endorsement—Order not one against 
the plaintiff 


If there has been a reservation with regard 
to the right claimed and agitated. and such 
rights or claims are not given ир by the 
party or rejected by the Court then the order 
that terminates such proceedings though 
worded as one of dismissal, would not amount 
to an order against the party. The proce- 
dure under rule 100 of Order 21 of the Code 
of Civil Procedure, is only optional and the : 
applicant can always withdraw his applica- 
tion, making appropriate reservation to resort 
to remedy under the general law of filing a 
title suit. In the present suit, there was no 
investigation into or satisfaction reached by 
the Court that the plaintiff's claim was futile 
and was liable to be rejected. In the present 
case, the order of dismissal was the result of 
a joint endorsement. Both the parties cons- 
ciously agreed to have the matter agitated and 
adjudicated in a regular suit. There was no 
abandonment of rights or claim and the joint 
endorsement clearly reveals the intention of . 
the party to pursue further the rights claimed. 


K. Chandramouli and S. Ravindran, for 
Appellant. | 


R. Srinivasan, for Respondent. 
R.S, 





Appeal dismissed. 


ө, 


S. Suryamurthy, J. ` 
| T. K. Narayana Pillai v. 
Naganatha Iyer. 
24th October, 1980. 


S.A. No. 1486 of 1977. 


‘Tamil Nadu Occupants Kudiyiruppu (Con- 
ferment of Ownership) Act (XL of 1971), 
„section 2 (6)—"Kudiyiruppw" — Lease or 
licence to enjoy should have been only in res- 
pect of site—Inapplicable to a pucca building 
which an agriculturist may take on lease. 


By reason of the definition of “kudiyiruppu” 
contained in section 2 (6) of the Tamil Nadu 
Occupants Kudiyiruppu Act, the lease or 
licence to enjgy should have been only jn 
respect of sites. The definition does пої 
apply to a pucca building which an agricul- 
turist may take on lease. By Explanation I 
to sub-section (8) of section 2 of the Act, a 
presumption is raised, viz., "any person 
occupying the kudiyiruppu is an agricultural 
labourer or an agriculturist until the con- 
trary is proved”. To hold that the site of 
any dwelling house or hut is a kudiyiruppu 
one has to ascertain whether the occupant 
either as a tenant or as a licencee is an agricul- 
turist or an agricultural labourer. No pre- 
sumption that any person is an agricultural 
labourer can be made till the site of the 
dwelling house or hut in his occupation is 
found to be a kudiyiruppu. Therefore the 
presumption raised by the explanation is of 
no avail to any party who claims to be an 
agriculturist merely on the basis of a conten- 
tion that the site in his occupation is a kudiyi- 
ruppu. An agriculturist can claim that the 
site of the dwelling house or hut in his occupa- 
tion is kudiyiruppu only if he is tenant or a 
licencee in respect of the site alone. 


V. Sridevan, for Appellant. 
R.S. 





Appeal allowed. 


15 


V. Balasubrahmanyan, J. 
Bagiammal v. 
Subramaniam. 
30th January, 1981. 
C.R.P. No. 975 of 1980. 


Limitation Act (XXXVI of 1963), section 5— 
Petition to set aside ex parte decree— Delay of 
seventy-nine days — Delay attributed to 
petitioner being ill with heart disease and 
jaundice—Court to make humanistic appro- 
ach—Petition allowed. 


On the question whether a delay of 79 days 
in filing an application to set aside an ex parte 
decree alleged to be due to petitioner's illness 
can be condoned. 


Held: The Court was entitled to bring to 
bear a humanistic approach to its decision, 
once it was convinced that the illeness alleged 
was real and not feigned. In the instant 
case the man was past middle age, affected 
by cardiac trouble and down with jaundice 
to boot. Both ailments are notoriously 
serious particularly at this stage of a man’s 
life even if one rules out further complica- 
tions. Not only is recovery a slow process, 
but it would call for a period of nursing and 
prolonged rest in bed. It would not there- 
fore be reasonable to regard the delay in this 
kind of case as inordinate. 


P. Ananthakrishnan Nair and C. Govindan, 
for Petitioner. 


J. R. Doss, for Respondent. 


R.S. Petition dismissed. 





16 


Venugopal, J. 


Vaithilinga Naicker v. 


Vivekananda Reddiar. 


25th November, 1980. 
S.A. No. 316 of 1977. 


Hindu . Law—Joint family | property—Mort- 
gage debt created -by father for self and as 
guardian of minor sons—Liability of sons— 
Pious о. 


“ү 


Where the sons are joint with their father and 
debts have been contracted by the father for 
his personal benefit, the sons are liable to 
pay the debt on the principle of pious obliga- 
tion, if the father's debts аге not ‘tainted 
with illegality or immorality. The liability 
imposed on the son to pay the debt of his 
father is not a gratuitous obligation, but a 
necessary and logical corollary to the doctrine 
of the right of the.son by birth to a share 
of the ancestral property. 'So, even in a 
case where the debt incürred by the father 
was not for family benefit or necessity, the 
doctrine of pious obligation, of the son to 
pay the father's debt would entitle the. credi- 
tor to bring the whole joint family property 
to sale for recovery of the debt, provided it 
is not tainted with illegality or immorality. 
While considering the power of the father of 
‘a joint Hindu family to bind the son's sháre 
in respect of a debt incurred for his own per- 
sonal benefit, Courts have pointed out that 
the father may mortgage the joint family pro- 
perties including the son's interest therein to 
discharge an antecedent debt. The father's 
power of borrowing so as to bind the son's 
interest in the joint family property in respect 
of a debt incurred by him, for his personal 
benefit has no relevance while considering the 
doctrine of pious obligation of the son to pay 
the father's debt not tainted with illegality or 
immorality. The son's duty to discharge his 
father's debt not tainted with illegality or 


immorality cannot be governed ог con- 
trolled by the fathers power to , incur 
debts so as to bind the son’s interest in the 
joint family properties. If the father executes 
a mortgage to discharge an antecedent debt, 
it will certainly bind the-son’s interest in the 
joint family property'and there is hardly any 
need or scope for invoking the rule of pious 
obligation in such cases. The doctrine of 
pious obligation is invoked only where the 


father executes a mortgage to discharge his 


own personal debts, not tainted with illega- 
lity ‘or immorality. 


V. Krishnan and P. V eeraraghavan, for 


реа 

к.  Sarpabhauman and K. Sampath, for Res- 
.pondent. 

oss —— Appeal allowed. 


to interpret any rule of law with 


"eg 


Nainar Sundaram, J. 


The Liquidator and Co- 
' operative Sub-Registrar 
(Stores) P-2076, Malapalayam 

Nehru Multipurpose Co- 
operative Society v. 


ОМ. S. Sahul Hameed. 
17th December, 1980. 
S.A. No. 2004 of 1977. 


Tamil Nadu Co-operative Societies Rules 
(1963), ride 76 (3)—Order passed by statu- 
tory authority—Order not communicated or 
made known to party affected—Computation 
of time for agitation against the order—Time 
runs only from date of knowledge of the said 
order by the said party. 


Jf a statutory authority passes an order with- 


out putting the party to be affected on notice 
of the pronouncement of the order and keeps 
it in its file without either communicating the 
same to the party affected or furnishing a copy 
of the same suo motu it will be highly unfair 
and offending all sense of equity and fairplay 
regard 
to the limitation of time and hold that time 
for agitation by the party affected must run 
from the date of the order of which the con- 
cerned had no notice at all. їп the absence 
of salutary provisions as found in the Code 
Of Civil Procedure, and in the absence of 
express Rules governing the proceedings of 
the statutory authorities, any computation of 
time with reference to agitation against any 
order passed by any such statutory authority 
must definitely run only from the date of the 
knowledge of the said order by the said party 
either actually or constructively. 


Appeal dismissed . 
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M. М. Ізтай, CJ. and 
М. A. Sathar Sayeed, J. 
R. S. K. Chandrasekaran v. 
The Official Receiver, Madurai. 


I»th December, 1980. 
L.P.A. No. 9 of 1976.. 


Provincial Insolvency Act (V of 1920), sec- 
tion 28—Secured creditor—Right to realise 
or deal with security not affected by sec- 
tion 28 (2) or 28 (7). 


A combined reading of sub-sections (2), (6) 
and (7) of section 28 of the Provincial Insol- 
vency Act, will lead to the inference that in 
the case of a secured creditor his right to 
realise or otherwise deal with the security 
will not be affected either by the vesting 
provided for in section 28 (2) or by the 
doctrinc of relation back provided for in sec- 
пол 28 (7) of the Act. 


S.T. 





Appeal allowed. 


V. Sethuraman, J. 
V. R. Santhanam Iyer v. 
V. S. Sundarathammal. 

30th January, 1981. 
S.A. No. 2625 of 1977. 
Hindu Religious and Charitable Endowments 
—Hereditary trusteeship of temple—Trustee 
only a dharmakarta in the context of the case 
—Widow and brother of land-holder, rival 


claimants—No mode of devolution prescribed 
by founder— Succession only to the last holder 


of the ofice—Widow would be the heir to the 
office. ў 


The trustee in the context of the instant case 
was only a dharmakarta. Regarding succes- 
sion to the office the law is clear and no other 
rule of succession can be applied to a case of 
this kind.. There are two ways of devolution 
of the office of dharmakartha or trustee. As 
laid down by this Court in Manaithunainatha 


,v.'Sundaralingam, (1970) 2 M.L.J. 156: 


83 L.W. 640: I.L.R. (1970) 3 Mad. 624: 
A.T.R,. 1971 Mad. 1 (F.B.), it is possible 
for-a donor to prescribe any mode of devolu- 
tion of trusteeship, untrammelled by àny other 


restrictions as regards the nature of the estate. 
But when he does not do so, devolution is 
governed by ordinary rules of Hindu Law, 
statutory or otherwise. The right of succes- 
Sion to office of trusteeship cannot hang in 
the air. It has to be governed either by the 
arrangement made by the founder or by the 
general Jaw. In this case there is no proof 
of any mode of devolution prescribed by the 
founder. The succession is thus to the last 
holder of the office. The widow and not the 
brother would be his heir. 


K. Chandramouli 
Appellant. 


and S. Kalyanam, for 


G. Rangarathinam, for Respondent. 
Мус; 





Appeal dismissed. 


P. Rainam, J. 


Chattan Pillai Gounder alias 
Palaniappa Gounder v. 


Additional Commissioner for 
Workmen’s Compensation, 
Madurai-20. 


2nd' February, 1981. 
C.M.A.S.R. No, 99146 of 1980. 


Workmen's Compensation Act (VIII of 
1923), section 30 (1), (2)—Appeal to High 
Court against order of Commissioner—Period 
of limitation for preparing of appeal —Sixty 
days—Starting point of time—Date of know- 
ledge of a party as regards the passing of an 
adverse order. 


The High Court has been constituted аз 
‘Appellate Authority under section 30 (1) of 
the Workmen’s Compensation Act, and under 
Order 4, rule 16 of the Appellate Side Rules 
of the High Court, every memorandum of 
appeal against an order should be accom- 
panied by an authenticated copy of such other 
papers as are referred to in Orders 42 and 43 
of the Code of Civil Procedure. Under this 
provision, it is necessary that the appeal 
against the order of the Commissioner for 
Workmen’s Compensation should be accom- 
panied by a certified copy of the order, as 
otherwise, it is not possible to ascertain whe- 
ther the proposed appeal raises any  subs- 
iantial question of law as contemplated by 
section 30 (1) of the Act under which a right 
* of appeal has been conferred. The party 
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preferring an appeal has, therefore, neces- 
sarily to apply for, obtain a certified copy and 
enclose it along with the memorandum of 
appeal presented before the Court.  Defore 
a party to a proceeding before the Commis- 
sioner for Workmen’s Compensation can 
make an application for a certified copy of 
the order passed, he must have known that the 
proceedings before the Commissioner has 
terminated and a party comes to know of such 
termination of the proceedings only from the 
receipt of the gist of the order which does 
not contain the details or the grounds for the 
decision. It is therefore thereafter that a per- 
son who is fixed with the knowledge of the 
passing of an order by the Commissioner for 
Workmen’s Compensation proceeds to make 
an application for securing the full text of the 
order in order to ascertain whether the grounds 
of decision are correct and whether a substan- 
tial question of Jaw would arise. It is there- 
fore, obvious that without obtaining a copy, 
it is not possible for a party to a proceed- 
ing before the Commissioner for Workmen’s 
Compensation to maintain an appeal. It is, 
therefore, necessary for such a party to obtain 
a copy of the order passed by the Commis-. 
sioner. Section 30 (2) of the Workmen’s 
Compensation Act, merely states that the per- 
lod of limitation for preferring an appeal 
shall be sixty days, and does not indicate the 
Starting point. Necessarily, it has to be cons- 
trued as commencing from the date of the 
knowledge of a party as regards the passing 
of the adverse order; as otherwise, the limita- 
tion cannot commence to run from the date 
of the uncommunicated order or an order, the 
contents of which are unknown to a litigant 
who intends to prefer an appeal against that 
order. 


In the present case it js evident that till 3rd 
september, 1980, the appellant did not have 
any knowledge or even the passing of an order 
by the Additional Commissioner for Work- 
men's Compensation, and a receipt of that 
order, within five days thereafter the appel- 
lant had made application for a copy of the 
order and was able to secure the same on 
13th October, 1980. Therefore even on the 
footing that the appellant became aware of the 
passing of the order on 3rd September, 1980, 
deducting the time taken by the appellant 
under section 12 (2) of the Indian Limitation 


fi, 
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Act to get a certified copy of the judgment 
which is a necessary enclosure to the intended 
appeal, the appeal in the instant case had 
been preferred on the forty-eighth day and 
would, therefore be in time. The office is 
directed to entertain the appeal. 


P. Chidambaram and N. Thiagarajan, for 
Appellant. \ 


RS. ——— Direction given. 


G. Maheswaran, J: 
Thirumalaiappa Gounder alias 
C. Chinnaswamy, /n re. 

Oth January, 1981. 


Сп. М.Р. No. 1653 of 1980. 


Criminal Procedure Code, sections 111 and 
A82— Dispute. relating to property — Order 
under section 111 issued on ‘report alleging 
imminent danger to public tranquillity — 
Notice not isswed—Order liable be quashed. 


Notice under section 111 of the Criminal 
Procedure Code, has to satisfy a double 
test. The first is that the notice must furnish 
ай the information which is laid against a 


" person or persons and the second is before 


issuing a notice, the Magistrate has to satisfy 
himself that the situation calls for issuing a 
show cause order. Section 111 requires that 
the Magistrate acting under section 107 shall 
make an order in writing setting forth the subs- 
tance of information received, the amount of 
-the bond, the term for which it has to be in 
force and the number of sureties required. 
But a perusal of the order of the Magistrate 
jn the present case shows that the substance 
of the information received has not been set 
forth. Even the summons which followed the 
notice does not contain the information receiv- 
ed or at least the essence of the most impor- 
‘tant part of the information. Consequently 
‘it must be held that the notice under sec- 
-tion 111 of the Criminal Procedure Code, has 
not been issued in accordance with the require- 
‘ment of that section. It is a well-established 


principle of Jaw that when an act is required 
to be done in a particular manner, it has to 
be done in that manner or not at all. For 
the foregoing reasons, the order under sec- 
tion 111 is liable to be quashed. 


V. Natarajan and V. Nicholas, for Petitioners. 


AM. Karpagavinayagam, Government Pleader 
No, III (Criminal), for State. 


RIS. Pennom allowed: 





V. Ratnam, J. 


A. G. Kannappa Nadar v. 
V. Krishnaswamy Pillai. 


17th February, 1981. 


C.R.P. No. 1167 of 1980. 
(A) Tamil Nadu Buildings (Lease and Rent 
Control) Act (XVIII of 1960) (as amended 
by Act XXIII of 1973)—FPetition for eviction 
by landlord against tenant —Several grounds 
urged—Separate court-fee for each ground— 
One ground established—Appeal by tenant-— 
Appellate Authority can go into other grounds 
also—Payment of court-fee of no consequence. 


(B) Tamil Nadu Buildings (Lease and Rent 
Control) Act (XVIII of 1960) (as amended 
by Act XXIII of 1973), section 10 (2) (ii) 
(b)—Putting building to different user by the 
tenant—Acquiescence by landlord Estoppel 
by conduct not a substitute for (he plain re- 
quirement of the statute. 





(C) Tamil Nadu Buildings ( Lease and Rent 
Conirol) Act (XVIII of 1960) (as amended 
by Act XXIII of 1973), section 14 (1) (b)— 
Change of roof of building from tiles into 
terrace, is not within the meaning of "Demo- 
lition and Reconstruction" . 


It js no doubt, true that Order 41, rule 22 
of the Códe of Civil Procedure, has not been 
made specifically applicable to proceedings 
ander the Rent Control Act, but even so, the 
principle underlying that provision has been 
extended to the hearing of appeals and revi- 


. sions under the 


-respondent to prefer an appeal against 
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Act. The landlord-respon- 
dent in the instant case was undoubtedly, a 
person affected by the adverse finding of the 
Appellate Authority, though the ultimate deci- 
sion was іп. his favour. Having secured an 
order in his favour, it was not open to the 
the 
decision of the Appellate Authority on the 
adverse point alone as the ultimate order was 
in his favour. A Jandlord who puts forth 
before the Authorities constituted under the Act 
.several grounds to secure an order for. evic- 
tion against the tenant, succeeds in establishing 
one of such grounds and fails in others but 
ultimately secures an order for eviction in his 
favour, is nevertheless a person "aggrieved" 
with reference to those findings against him, 
if the ultimate decision of the Authorities below 
is challenged by the opposite party. In addi- 
tion, the functionaries under the Act are 
Authorities with jurisdiction to enquire into 
applications for eviction, fixation of fair rent 
etc., and though the entire; procedure applica- 
ble to civil Courts cannot be applied to those 
authorities, yet the rules of justice, equity and 
good. conscience shall be invoked to relieve 
difficulties. in statutes like the present. It 
may even Бе. stated that the respondent had 
been relieved of the right to an order for 
eviction on all the grounds and would there- 
fore be a person ‘aggrieved’ in so far as the 
findings went against him on some points be- 
fore the Appellate Authority. The grounds 
upon which an order for eviction may be 
asked may be many and manifold, but conse- 
quent to the findings on the several grounds, 
the result is neither a dismissal nor an order 
for eviction and not several sucli orders based 
on the different grounds on which the applica- 
tion for eviction is founded. In this view the 
payment of court-fee for different grounds 
urged in support of an application for evic- 
tion is of no consequence. 


In the absence of any permission in writing 
from the landlord, the question whether the 
landlord will be precluded from seeking an 
order for eviction on the ground of acquie- 
scence was considered in T. О. S. Abdul Kha- 
der у; G. H. Rao, 77 L.W. 503. It has been 
held therein that any kind of acquiescence by 
the landlord or estoppel by ‘his conduct can- 
not be a substitute for the plain requirement 
of the statute about a written consent and in 


the absence of such written consent, the land- 


lord is entitled to evict a tenant for having 


used the building for a purpose other than the 
one for which it was leased out. 


In the present case the proposal tó remove the 
existing damaged tiled roof in the first floor 
and to convert it into a Madras terrace cannot 
be within the expression "demolition and re- 
construction", as a change of the roof of the 
building from tiles into a Madras terrace 
would not amount to demolishing the build- 
ing and putting up a new building on the site 
of the building. The renewal of the damaged 
staircase and the proposal to put up another 
staircase instead also cannot be. included with- 
in the expression “demolition and reconstruc- 


. tion", 


E. Padmanabhan, for Petitioner. 


N. Sankaravadivel, for Respondents. 


Revision petitior 
dismissed . 


ee 
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V. Ratnam, J. 


Shriram Chits and Investments 
(P.), Ltd., represented by its 
Executive Director, 

T. Jayaraman v. 

S. Padmanabhan. 


12th January, 1981, 


C.R.P. ños. 2078 and: 


2079 of 1980. 


Civil Procedure Code (V of 1908), Order 20, 
ride 11 (2)—Scope — Proceedings initiated 
long after the coming into force of Act (CIV 
of 1976)—Amended provisions to apply — 
Payment of decree amount in instalments — 
Consent of decree-holder not obtained — 
Court nevertheless ordering payment in instal- 
ments—Order liable to be set aside. 


Whatever might have been the position prior 
to the amendment of the Code of Civil 
Procedure by Act CIV of 1976, now under 
Order 20, rule 11 (2), the Court after the 
passing of the decree is empowered to pass an 
order directing the payment of the decree 
amount in instalments on an application су 
the judgment-debtor and with the consent of 
the decree-holder and on such terms as to the 
payment of interest, the attachment of the 
property of the judgment-debtor or the taking 
of security from him, or otherwise, as the 
Court thinks fit. Section 97 (1) of the Act 
CIV of 1976, declares that any amendment 


made, or any provision inserted in the princi- . 


pal Act, by the High Court before the com- 
mencement of Act CIV of 1976, except in so 
far as the amendment or provision is consis- 
tent with the provisions of the principal Act, 
as amended by Act CIV of 1976, by the Civil 
Procedure Code, shall stand repealed. Sec- 
tion 97 (2) of Act CTV of 1976, which saves 
the applicability of some of the provisions 
introduced by Act CIV of 1976, does not 
include Order 20, rule 11 of the Code of 
Civil Procedure. Section 97 (3) of Act 
CIV of 1976, declares that except as other- 
wise provided in sub-section (2), the provi- 
sions of the principal Act, in the Civil Proce- 
dure Code, as amended by Act CTV of 1976, 
shall apply to every suit, proceeding, appeal 
or application, pending at the commencement 
of the Act or instituted or 
commencement. In the present case, 
M—N ва 


the 


filed after such’ 


proceedings, out of which the civil revision 
petition arises have been instituted in 1980 


long after the coming into force of the provi- 


sions of the Code of Civil Procedure ( Amend- 
ment) Act CIV of 1976, and consequently. 
the amended provisions of Order 20, rule 11 
(2), Cvil Procedure Code, would apply to 
the instant case. Though the judgment- 
debtors had made an application for a direc- 
tion that the decree amount should be made 
payable by instalments, yet, the petitioner, as 
decree-holder, had opposed the same and 
therefore in the instant case, the decree-holder 
has not consented to the payment of the decree 
amount in instalments, which is a vital condi- 
tion as per the amended provision. 1n thc 
absence therefore, of consent on the part of 
the petitioner, the Court below acted — with 
material irregularity in extending the time for 
payment of the balance of thc decree-amount 
in six instalments. The order has therefore 
to be set aside. ! 


N. Venkataraman, for Petitioner. 
Miss K. Manjula, for Respondent. 
KS. 





Chil revision 
petitions allowed. 


G. Ramanujam and 
R. Sengotiuvelan, JJ. 
M. V. Chockalingam Pillai v. 
Alamelu Ammal. 
3rd December, 1980. 
L.P.À. No. 32 of 1976. 


Hindu Succession Act (XXX of 1956), 
section 14 (1); Hindu Womens Rights to 
Property Act (X of 1937), section 3 (2) and 
(3)—Death of male Hindu in 1942 having 
interest in joint family property leaving wife, 
son, and a daughter—Wife dying in 1963— 
Impact of section 14 (1) on interest taken by 
widow under section 3 (2) of Act XVIII of 
1937—Daughter's claim to one-fourth share, 
if tenable. 


According to section 3 (2) of the Hindu 
Womens’ Rights to Property Act, XVIII of 
1937, where a Hindu died leaving at the time 
of his death an interest in joint family pro- 
perties, his widow shall, subject to the provi- 
sions of sub-section (3), have in the property 
the same interest as he himself had. 
interest the husband had in the property was 
a half share of the family properties and that 
half share devolved on his widow on his 
death. Of course, this right was subject to 
sub-section (3), which stated that the widow 
didi not become the absolute owner, but she 
should have only a limited interest known as 
a "Hindu Woman's estate". A conjoint 
reading of both sub-sections (2) and (3) of 
the Act would clearly indicate that the widow 
shall have in the property of the joint family 
the same interest as the husband himself had. 
Of course the right is curtailed to the extent 
indicated in sub-section (3). In this case, 
the plaintiffs mother had not asserted her 
rights or worked out her rights by filing a 
suit for partition during her lifetime. But 
the question is not as to what she did or did not 
do during her lifetime but as to what was the 
interest she had on the date of the commence- 
ment of the Act XXX of 1956. Admittedly 
on that date she had the same interest in the 
suit property as her husband had at the time 
of his death. It is not in dispute that the 
husband had a half share in the suit proper- 
ties at the time of his death. The half share 
devolved under section 3 (a) of the Act, on 
the plaintiff’s mother. ‘The interest which she 


The , 
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acquired had not been lost by her or extin- 
guished on the date of the commencement of 
the Central Act XXX of 1956. The ques- 
tion whether she lost her right by not filing 
a suit for partition during lifetime will arise 
only if section 14 (1) had not intervened in 
the meanwhile. If, section 14 (1) had operat- 
ed even before her death, in 1963, then, there 
is no question of any rule of survivorship 
applying. On the date when section 14 (1) 
came into operation, admittedly, the plaintiff's 
mother had in the suit properties, the same 
D as her husband had, that is the half 
share, 


It connot be disputed that in a joint fami- 
ly possession of the joint family properties 
by one coparcener is for the beneht of all the 
coparceners. Therefore the first defendant 
(the son) and his mother should be taken to 
have been in joint possession of the proper- 
ties. Even a joint interest owned by the 
Hindu widow and her joint possession will 


attract the operation of section 14 (1) of the 


Act, unless it is possible to say that on the 
date of the commencement of the Act, the 
widow had no interest in any of the joint 
family properties. It is also well-settled that 
the word “possession” occurring in section 14 
(1) does not mean only physical possession 
but includes also legal possession. If the first 
defendant and his mother can be taken to be 
in joint possession, under Jaw, then such inte- 
rest and joint possession of the plaintiff's 


‘mother in the suit properties will be enlarged 


into an absolute estate under section 14 (1) 
of the Act. The daughter’s claim is therefore 
justified. 


T. R. Venkataraman, for Appellant. 
N. Varadarajan, tor Respondent. 


R.S. Letters patent 


appeal dismissed. 





“К. Shanmugham, J. | 
n Sudalai' Muthu Pillai v. 
ИЕ: —— Santhanam. 
21st November, 1980. | 

BEN S.A. No. 1419 of 1977. 


Indian Partnership ‘Act (IX of 1932), sec- 
‘tion 69 (1) and (3) (a)—Scope—Unregis- 
. tered agreement of partnership—Suit for reco- 
very of. specific sum of money against the 
other partner—Not maintainable. | 


. Section: 69 (3) (a) of the Partnership Act, 
shows that notwithstanding the prohibition 
contained in section 69 (1), an unregistered 
‘partnership agreement could be enforced for 
obtaining only three reliefs and no more; 


(i) to apply for dissolution of the firm and 
-for accounts; :- 


(ii) to ask for accounts of a dissolved firm; - 


and 

(iii) to realise the property of the dissolved 
firm. D | 

Thé present action for recovery of a specific 
sum'of money from the other partner as framed 
would not come under the first two of the 
catégories abovesaid. As to whether it will 
.be within. the third category, the. reference to 
"the power to. realise. the property of the 
dissolved firm" іп section 69 (3) (a) can Бе 
only for the benefit of the other partner or 
. pártners but not for one's individual benefi. 
In such a suit the partner or partners should 
also be made parties. This is a safeguard 
envisaged under the sub-section to enable any 
partner of.the dissolved firm, in case of non- 
co-operation from any other partner, to recover 
‘from the third party the property of the 
dissolved firm for the benefit of all the part- 
ners. Even a strained interpretation of the 
said clause can hardly import the meaning 
that the third category embraces a case where 
a partner of the dissolved firm can sue the 
other or others for a specific sum of money. 
The relief should be one for accounts of the 
dissolved firm under the second category, but 
not for recovery of a specified sum. 


K. Raman, for Appellant. 

V. C. Srikumar, for Respondent. 

R.S. 
М—м.в.с. 





Appeal dismissed. 


her wish, which cannot be done. 
‘Courts 


: 23 


V. Ratnam, J. 
N. Venkatachalapathy v. 
Saroja alias Thangammal. 
2/th November, 1980. 
7 C.R.P. No. 2400 of 1980. 
(A) Hindu Marriage Act (XXV of 1955) (as 


amended by Act LXVIII of 1976), section 13 
(1) (b)—JPetition for divorce by husband 
against. wife—Direction sought for wife to 


appear in Court and submit herself to medical 


-examination—Allegation of her having infan- 
, Ше uterus—Petition dismissed. 


. (B) Civil Procedure Code (V of 1908), sec- 


tion 151— Cannot be invoked for an order for 


compulsory medical examination. 


. When the petitioner had an opportunity to let 


in medical evidence to establish .the condition 
of his wife—respondent of having an infantile 
uterus as claimed by him but took no steps . 


and had taken the definite stand that he was 


not'going to examine any doctor, he should 


. be taken to have not established that his wife 


had infantile uterus and hence his interlocu- 
tory application in the lower appellate Court 
to direct the wife to submit to medical exa- 
mination was rightly rejected as frivolous. 


It is settled law that a person cannot be-dierct- 
ed to be examined medically against her wish. 
Since the respondent has -opposed the appli- 
cation of the petitioner and also denied the 
defects in her, it was clear that any medical 
examination, if ordered, would only be against 
Though the 
below- had not proceeded on this 
ground, ‘yet the dismissal of the application 
by the learned District Tudge could be sus- 
tained on this ground as well.. 


К. G. Rajan, S." ЕїМгаў and D. Sekar, for 
Petitioner, : 


K. Raman and R. Sitaraman, for Respon- 

dent. 2 ко 

R.S. ` ——— Revision petition 
| dismissed . 
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S. Natarajan and 
V. Sethuraman, JJ. 


Seniappa Gounder v. 
V. K. Venkataraman... 


‚ 20th January, 1981. . 
pest A.S. Nos. 647 of 1976 
| and 1025 of 1980 and 
| . . C.M.P, Nos. 7257 and 

12798 of 1980. 


(A) Election, doctrine of — Meaning and 
scope — Specific performance — Suit for — 
Suit decreed—Appeal by first defendant — 
Deposit of balance of sale consideration. in 
Court by plaintiff —Execution of decree for 
costs by plaintiff —First defendant referring to 
huge amount in Court deposit to his credit 
‚апа. that plaintiff could proceed against that 
— Preliminary objection of first defendant's 
averment amounting to election to treat the 
, deposit in Court as his money and precluding 
appeal у a РЕВОН: overruled . 


(B) Doctrine of Section Theory of appro- 
bate and reprobate—Sope and applicability. 


The doctrine of election ‘belongs to the species 
of estoppel. The test is whether there is any 
‘inconsistent intention or conduct on the part 
‚ОЁ the appellant to approbate the judgment 
‘appealed against by taking a benefit there- 
‘from and to reprobate the judgment by appeal- 
ing against it. There is in the present case, 
no actual 
: He: merely pointed to the existence of a 


large amount in Court, so that there was no ` 


need to proceed against any amount due from 


third parties by way of attachment or other- — 


„wise. The doctrine is а rule of equity and 
equity would not at all be served by applying 
it to the facts here. 


The question is whether the first defendant 
having pointed to the existence of a large 


benefit taken by the appellant. - 


@ . 


amount in Court deposit at the time of exe- 


.cuting the decree . for costs was precluded 
‘from prosecuting his statutory right of appeal. 


An appeal does not operate as a stay of pro- 
ceedings of the decree or order appealed from, 
except so far as the Appellate Court may 
order, nor does an execution of a decree get 
stayed by reason only of an appeal having 
been preferred from the decree; Vida Order 
41, rule 5 (1) of the Code of Civil Proce- 
dura. Section 144 has been enacted only for 
the purpose of granting restitution in a case 
where a decree might have, been executed 
during the pendency of an appal against it, 
and the decree so executed was set aside an 
appeal partially or totally. Тһе appellate 
jurisdiction is a statutory one and so. long as 
there is in the statute no restriction upon the 
jurisdiction of the Court, it would be stultify- 
ing a right of appeal if it is to be held that 
the appeal is incompetent. The exception to 
this principle. is to be found only in those 
cases where the plaintiff has made an election 
and with full knowledge of his legal rights has 
abandoned his right of appeal. The rule of . 
election is a rule of equity and neither justice 
nor equity is promoted by the acceptance of 
the contentions of the plaintiff in this case. 
The first defendant is not disentitled from 
prosecuting the appeal. 


Kesava Iyengar, for Appellant J 
S.. Gopalarathnam, for Respondent. 


R.S. Preliminary 


objection overruled. 
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"V. Ratnam, J. | 
Muthulakshmi v. 

Swaminathan. 
26th March, 1981. 


A.S.S.R. No. 8468 of 1981. 


Limitation Act (XXXVI of 1963), sec- 
tion 12 (2) and (3)—"Time requisite" — 
Meaning of—Three days time granted to 
litigant under rule 129, Civil Rules of Prac- 
tice deemed to be "time requisite". 


Under section 12 (1) of the Limitation Act 
the day from which the period is to be rec- 
koned for an appeal or application etc., 
Stands excluded. Section 12.(2) excludes the 
day on which the judgment was pronounced 
from entering into the computation. It also 
excludes the "time requisite" for obtaining a 
copy of the decree or order appealed from or 
sought to be reviewed or revised. Sec- 
tion 12 (3) provides that the “time requisite", 
for obtaining a copy of the concerned judg- 
ment shall be excluded. Rules 129 and 123 
of the Civil Rules of Practice provide for the 
deposit of stamp papers and printing charges 
respectively with reference to applications for 
certified copies of the judgment and decree 
` and the printed copies as well. 


The judgment appealed against in this case, 
was delivered on 17th April, 1980, and an 
application for certified copies of the judg- 
ment and decree was filed on 19th April, 
1980. The copy stamps required for com- 
plying with the application were called for 


on 3rd September, 1980, and deposited оп. 


6th September, 1980. The certified copies 
were made ready on 4th November, 1980, 
taken delivery of on 5th November, 1980, and 
the appeal was presented on 31st January, 
1981. As to whether the appeal presented 
was in time, 


Held: The established ^ practice of this 
Court, as revealed by the office note, is to 
deduct a period of two days from the date 
when the copy stamps were called for to the 
date when the copy stamps were furnished 
irrespective of the nature of the copy viz., 


M—N RO 


- ment 
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certified copy or printed copy of the, judg- 
or a certifed copy of the decree 
accompanying the memorandum of appeal. 
It has also to be noted that the endorsements 
usually made on the copies furnished to liti- 
gants do not disclose the time allowed for 
furnishing the copy stamps or for payment 
of necessary charges. 


As per rule 129 of the Civil Rules of Prac- 
tice, every day, between the hours of 3 р.м. 
and 5 P.M. a list showing the applications in 
which the records have been received and the 
number of stamp papers required, shall be pre- 
pared and affixed to the Court's notice board. 
Such list shall remain suspended for three 
days, or if the last day is a holiday, till the next 
Court day. If the required stamp papers 
have not . been deposited by 3 р.м. on the 
fourth day, counting that on which the list 
was suspended or, if the fourth day, is a holi- 
day, then the next Court day, the application 
shall be struck off. This rule therefore con- 
templates that the copy application should be 
kept with the office at least for three work- 
ing days after stamps are called for and dur- 
ing this period, the copy application is 
neither returned to the party nor struck off. 
The granting of three days time to furnish 
stamp papers after notice or intimation can- 
not therefore be stated to be time lost by a 
party owing to his carelessness or negligence 
or laches, but should be regarded as time 
requisite to enable the Court to get ready the 
copies. If the copy stamps are furnished 
the next day, then no difficulty at all arises. 
In cases where the litigant furnishes the copy 
stamps required on the third day, his having 
taken that time cannot be attributed to any 
negligence or laches on his part as that time 
is made available by the Rules. The totality 
of the period of three days permitted under 
rule 129 of the Civil Rules of Practice would 
also fall within the category of "time requi- 
site" within the meaning of section 12 (2) 
and (3) of the Limitation Act of 1963. The 
three days time granted to the litigant to 
furnish copy stamps should be deemed to be 
"time requisite" and cannot. іп any manner, 
be attributed to the default or negligence or 
laches on the part of the applicant so as to 
disentitle him from claiming the benefit of 
exclusion of the entirety of those three days. 
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Under ‘these circumstances, in the present 
case excluding 5th. and 6th September, 1980, 
also as “time requisite", the appeal should be 





in time; Тһе office is directed to number. 
. thé appeal. EE | 
Appeal held іо be 


R i 2 Mi " . a 
i ' in time. 


V. Ratnam, J. - 
R. Sundaresan v. 


A. Ramachandran and Co., 
by partner, Ramachandran. 


30th March, 1981. | 
C.M.A.S.R. No. 17735 of 1981. 


(A) Tamil Nadu Debt Relief Act (XL of 
1979), section 25—Applicability — Ex parte 
decrea passed in a suit—Application to .set 
aside the decree under, the provisions of the 
Act — Application dismissed — Civil Mis- 


cellaneous Appeal to the High Court, if main- ` 


tainable. 


(B) Ciwil Procedure Code (V of 1908) (as 
amended by Act CIV of 1976), sections 2 (2) 
and 47—Decree—Meaning of. — . 


Stemming from a statute a right of appeal 
is a substantive right and any provision con- 
ferring such а right should be interpreted 
with a liberality which would favour ‘ап 
appeal being entertained rather than a strin- 
gency that would defeat it. The words of 
section 25 of the Tamil Nadu Debt Relief 


Act (XL of 1979) are clear and in favour ОЁ. 


an appeal. There is no ambiguity. The 
use of the. words “as if such‘order related to 
the execution, discharge or satisfaction of a 
decree within the meaning of section 47 of the 
Code of Civil Procedure’, clearly indicates 
that as a result of a fiction the effect of an 
adjudication under the provisions of the Act 
is placed on a par with that of a decree 
which, otherwise it is not. | 


The use of the words “а$ if such order 


related to the execution, discharge or satis- 


t- 
; 4 
faction of a decree within the meaning of. 
section 47 of the Code of Civil Procedure" 
in section 25 (1) of the Tamil Nadu Debt 
Relief Act (XL of 1979) clearly indicates 
that though the effect of the order passed 
under the Act is not that of a decree and even 
if the effect of an adjudication under sec- 
tion 47 of the Code, is taken outside -the 
scope of the definition of a decree under sec- 
tion 2 (2) such an adjudication shall neverthe- 
less be treated as a decree, though in fact and 
also in law it is not. It must also be noticed 
that the application in the present case has 
been filed in the suit itself and if the order on 
such application satisfies the characteristics of 
a decree, the mere fact that the order is deem- 
ed to be one passed under section 47, Code of 
Civil Procedure, "which as a result of the 
amendment is taken out of the category of 
decrees as defined in section 2 (2), Code: of 
Civil Procedure, would not be of any conse- 
quence, m | 


S. Jagadeesan, for Petitioner.. 


pre: Appeal held to be 
| maintainable. ' 





NP. R. Gokulakrishnan, OCJ. and 
. P. Venugopal, J. 
N. Kailasam v. 


The Secretary to 
Government of Tamil Nadu 
Home (Cinema), Fort St: 
George, Madras-9. 


8th April, 1981. 
W.A. No. 687 of 1980. 


Tamil Nadu Cinemas (Regulation) Асі. (IX 
of 1955), section 11 —Semi-permanent theatre 
—Construction of — Grant of no-objection 
certificate—Time given for construction — 
Theatre not constructed within time—Exten- 
sion of time applied for and granted—Grant of 
extension questioned —Power under section 11, 
a continuing power—Extension permissible 
— No need to hear third parties. 


. The power under section 11 of the Tamil 
Nadu Cinemas (Regulation) Act, will not 
get exhausted with the grant of one exemp- 
tion and itis a continuing power. There 
is no need for giving an opportunity to any 
third party beforé such grant of exemption by 
the Government under section 11. 


The fact that in the first order granting 
exemption it is stated that no exterision of the 
period of execution will be granted on any 
account and that the third respondent will 
have to apply afresh for a no-objection certi- 
ficate, cannot restrict the powers of the Gov- 
ernment under section 11, nor will such condi- 
tion give any right in favour of any third party. 


N. S. Sivan, V. Vibishanan and K. Madha- © 


van, for Appellant. . 


A. Kalyanasundaram and B. Venugopal, for 
Respondents. 


S.J. | 
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Appeal dismissed. 
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V. Balasubrahmanyan, F. | 
5 Govinda Gounder v. 
= Deenappa Gounder. 

4th February, 1981. 
C. R. P. Nos. 3200 and 
n 3201 of 1978. 


Tamil Nadu Cultivating Tenants (Payment of 
Fair Rent) Rules (1956) , rule 10—Fixation of fair 
rent — Application ‘by landlord — Fair rent 
fixed by Rent Court — Appeal to Rent Tribunal 
both by landlord and tenant — Remand by Rent 
Tribunal to Rent Court on ground of failure of 
landlord to produce Gazette notification regarding 
market value of the produce — Revision by land- 
lord against remand—Status of Rent Tribunal— 
Scope of enquiry by the Tribunal —- Remand set 
aside with direction to Rent Tribunal to go inte 
all the details. 


A landlord owning 1-90 acres of land filed a 
petition before the Rent Court for fixation of 
fair rent under section 9 (1) ofthe Tamil Nadu 
Cultivating Tenants (Payment of Fair Rert) 
Act, 1956. The Rent Court fixed the fair 
rent after an enquiry. Against this both 
the landlord and tenant filed appeals before 
the Rent Tribunal. The Rent Tribunal 
after hearing both the parties set aside the 
order of the Rent Court and remanded the 
matter for fresh enquiry. The principal 
reason for this remand was that the landlord 
had failed to produce the Gazette rotifi- 
cation regarding the market value of the 
produce during the relevant period and he 
had also failed to examine any of the lard- 
owners of adjacent ‘lands. On a revision 
by the landlord before the High Court 
against the remand order contending that 
the Rent Tribunal should have gone into the 
details, 


Held: The Rent Court and the Rept 
Tribunal under the Madras Act XX V of 1955, 
notwithstanding that their names Lave a 
judicial flavour about them, are not even 
pseudo — Courts. Having regard to the 
nature of their power 2pd to the avowed 
objectives of the Act, their jurisdiction is of 
an administrative rature rather then of a 
judicial nature. While it may be proper to 
bring the inquiry into fair rent within the 
generic classification of ‘‘quasi-judicial’’ in- 
quiry, the emphasis must be more on 
**quasi"" than on “‘judicial’’. 


The rent under the Act had to be fixed by 
the Rent Court or by the Rent Tribunal as 
the case may be, in terms of the formula, 


laid down by section 4 of tre Act. Under 
rule 10 of the Tamil Nadu Cultivating 
Tenants. (Payment of Fair Rent) Rules, the 
Rent Court or the Rent Tribunal has to go 
into the accounts of „landowners, inter- 
m2diaties and cultivating tenants, whether or 
not they were called in evidence at the 
instance of one or other cf the parties. If 
the parties call them to the witness-box, well 
and good. But if they do not, it would still 
be the bounden duty of the Rent Court or 
the Rent Tribunal to call for their evidence, 
if it thought it would be relevant and it 
would assist the determination of the fair 
rent in the given case. 


The remand made by the Rent Tribunal 
in this case was not either in the proper 
exercise, or On a proper understanding of 
its function as an appellate. authority under 
the Act. The order has accordingly to be 
set. aside. The Rent Tribunal should go 
into the question of fair rent,on its own. It 
is needless to say that at the rehearing of the 
appeal, hoth the parties would be at liberty 
to place before the Tribunal such further 
materials as they might tnink fit. Whether 
or not they do so, the Tribunal was under 
a duty to go into the question bringing to 
bear all its powers both under the Act and 
under the statutory rules. 


S.Palaniswami, P. Navaneetamand K. Soundara- 
rujan, for Petitioners. 


G. M. Nathan, M. B. Dominique, C. Rama. 
nathan and $. Ettika, for Respondent. . 


S. J. Revision allowed. 


V. Balasubrahmanyan, 7. 
> `7 Srinivasan (Minor): by 
К. Kempu Chettiar v, 
S. S. Arumugam. 
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28th January, 1981. 

| | C.R.P. No. 1103 ef 1979. 
Tamil Nzdu Buildings (Lease and Rent Control) 
Act (XVII of 1960), section 19— Non-residential 
building — Petition for eviction — Owner's 
occupation — Notice under section 106 of the 
Transfer of Property Act not tssued — Petition 
dismissed on ts ground — After two or ihree 
yars landlord filing another petition on the same 
grounds — Rent Gontroller allowing petition for 
eviction on merits — Appeal by tenant — Tenant 
setting up plea of res judicata under section 19— 
Appzllate Authority upholding tenant's conten- 
tion — Rezvision by landlord — Test of res 
judicata — Held, present proceedings not barred 
by res judicata. oe Y 
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‘$ was the owner of a non-residential build 
ing under the tenancy of ‘£’. S filed an evicź 
tion petition against ‘A’ on the ground ` 
that the building was required to house a 
business of his own. This was dismissed 
on the ground that no notice to quit under 
section 106 of the Transfer df Property Act 
was issued to the tenant prior to the petition. 
The Rent Controller did not go into the 
merits of the petition at all. Two or three 
years later ‘S’ filed another petition for 
eviction against ‘A’ on the same ground. 
This time the Rent Controller went into the 
merits and ordered eviction. The tenant 
appealed and contended that the present 
proceedings were barred by res judicata 
under section 19 of Act XVIII of 1960. The 
Appellate Authority agreed with the tenant 
and dismissed the petition for-eviction. On 
revision by the landlord to the High Court, 


Held: For seeing whether the present 

proceeding is or is not barred by res judicata, 

the correctness or jncorrectness of the deci-. 
sion in the former proceeding need not be 

examined. What has to be seen is whether 

the same substantial issue raised between 

the parties had been disposed of on metits 

in the former proceeding. The inquiry 

in this sease might well be regarded as one. 
on a question of fact touching tbe factum of 

disposal of the issue in the former proceeding 

rather than on a question of law as to whether 

the decision was correct or not. Res judi- 

cata proceeds on the principle that in the 

interests of the parties themselves it would 

be expedient to stifle, rather than counte- 

nance further discussion of the controversies 

which had been thrashed out in the earlier 

encounter, 


While the issue as to bona fide requirement 
for personal Occupation was an issue both 
in the former proceeding and in the present 
proceeding that issue was not decided at all 
in the former proceeding. While the dis- 
posal. of the former proceeding was solely 
on the issue of notice to quit, no such issue 
at all figured. between the parties in the 
present proceeding. Either way, therefore, 
section 19 did not apply to the present case. 
The appellate authority was in error in sum- 
marily rejecting the present eviction peti‘ion 


as barred by res judicata under that provision. 


M. N. Padmanabhan, for Petitioner. 
T. R. Rajagopalan, for Respondent. 
S.T. 


Revision allowed. 
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y ; Balasubrahmanyan, J. 


Parvatham Muthu v. 
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Union of India. 


17th February, 1981. 
C.R.P. No. 2076 of 1978. 


Indian Railways Act (IX of 1890), sec- 
tion 78-B—Scope and applicability—“Charge 
and overcharge’ —Meaning of—Goods booked 
from Punalur to Coimbatore—Delay in un- 
loading the goods by the consignee—Claim for 
demurrage and wharfage by the Railway 
from the consignee—Amount paid by consig- 
nee under protest—Suit for refund of amount 
paid—Allegation of delay only on the part of 
the Railway in not placing wagon in a posi- 
tion for unloading—N otice of overcharge not 
given within six . months—E ffect—Claim for 


_refund held untenable. 


Section 78-B of the Indian Railways Act is 
couched -in a negative form providing that a 
person shall. not be entitled to a refund. of 
overcharges in respect of goods carried by 
Railways unless the claim to refund was pre- 
ferred within six months from the date of 
delivery of goods carried on by the Railway. 
Section 78-B has been put into the statute 
book, obviously with a view to avoid litiga- 
tion, if it could be avoided, between owners 
of the goods which are carried by the rail 
roads and the railways which undertake the 
carriage of such goods. It was apparently 
expected that the claims of owners for refund 
or compensation for loss might get settled 
this side of the law Courts if the Railways 
had a chance of knowing the basis of such 
claims. No wonder, then, that the Legisla- 
ture has used fairly wide language in enacting 
the provisions. ‘This is indicated by such 
words in the section as “in respect of". The 
legislative coverage is enacting section 78-B 
of the Railways Act on the subject of over- 
charge must necessarily be held to be wide, 
because the section speaks of ‘overcharge 
in respect of goods carried by the railways”. 
The Railways charge for carriage of goods, 
and might on occasion, overcharge the levy 
for such carriage. The Railway also does 
incidential things to goods carried, like allow- 
ing them to be left or-kept in the goods shed. 


M—N:R.G. 
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For these other services also, the Railway 
charges, and on occasion, it may overcharge. 
The expression “overcharge in respect of 
goods carried by the railway" can there- 
fore be regarded as  comprehending excess 
charges of all kinds levied by the Railway in 
respect іо. ће goods carried. 


Thus excess wharfage and excess demurrage 
collected by the Railway must be classed as 
overcharges “in respect of" the goods carried 
by the Railway even though they are not 
charges levied for actual carriage of goods 
over the тай tracks but only terminal levies. 
The expressions "charge" as well as “over- 
charge" are properly. employed only with 


reference to actual quantum of liability,^and 


they cannot be applied ‘to relate the rates of 
charges. For the rate structure is only a 
measuring rod for the charge and cannot it- 
self be the charge. The question to be asked 
under section 78-B is whether the claim against 
the Railway is for an overcharge. The ans- 
wer will be in the affirmative in.two situa- 
tions. ‘There wil be an overcharge if the 
railway applies a higher rate than is appro- 
priate. There can be also an overcharge, 
where, even at a rate which itself is not open 
to objection, there is yet an excessive liability 
foisted by the railway. It is not possible to 
restrict the expressions overcharge only to the 
former kind of case where the railway applies 
a higher rate than that which the law allows. 
In the instant case, in view of the delay being 
found to be only 1474 hours as against 
/3 hours assérted by the Railway, the demur- 
rage collected as for 73 hours delay is a typi- 
cal case of overcharge and section 78-B clearly 
applies to the case. The petitioner ought to 
have sent a notice to the railway under sec- 
tion 78-B for the suit claim within 6 months; 
notice was sent beyond that time-limit. Hence 
the suit was incompetent. 


J. Kanagaraj, for Petitioner. 
Р. S. Srisailam, for Respondent. 
R.S. 





Petition dismissed. 
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V. Ratnam, Ј. 
| | i Annamalai Chettiar v. 
The Union of India. 


ist April, 1981. 
A.A.O. No. 7 of 1980. 


Civil Procedure Code (V of 1908), sec- 
tion 20 (c)—Indian Railways Act (IX of 
1890), section 80—Jurisdiction—Goods book- 
ed at Boodalur Railway Station of Southern 
Railway to Naya Bazaar Railway Station of 
Northern Railway — Consignment found at 
destination in a damaged condition—Certifi- 
cate showing assessment of damages obtained 
—Suit by consignor against the General 
Manager, Northern Railway for damages — 
Suit instituted in Sub-Court, Thanjavur—Sub- 
Court, Thanjavur, if competent to entertain 
the suit. 


Section 80 of the Indian Railways Act was 
substituted for the then existing provision by 
Act XXXIX of 1961, and it provides a 
complete and self-contained Code regarding 
the Courts before which the suit referred to 
in that section can be instituted. Section 20 
of the Code of Civil Procedure, had been in 
existence at the time when section 80 of.the 
Indian Railways Act, was substituted by Act 
XXXIX of 1961, and even so, the Parliament 
thought fit to provide for the institution of 
suits claiming compensation against railways 


only before certain Courts under the circum- 


- stances set out in section 80 of the Indian 
Railways Act. If it had been intended that 
section 20 of the Code of Civil Procedure 
should continue to be applicable even with 
reference to the institution of such suits claim- 
ing compensation against Railways, there was 
no need for specifying and enumerating in sec- 
tion 80 such Courts before which alone, suits 
claiming compensation and referred to in sec- 
tion 80 could.be filed. Both section 20, Civil 
Procedure Code and section 80 of the Railways 
Act, cannot co-exist and be given effect to for 
the purpose of institution of suits claiming 
compensation against Railways. The provi- 
sions of section 20, Civil. Procedure Code, 
were in fdrce at the time when section 80 of 
the Railways Act, was enacted and the object 
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of section 80 of the Railways Act, was . 
specify the Courts having jurisdiction to try 
suits for compensation and to this extent the 
provisions of section 20 of the Code of Civil 
Procedure, have to be read as not being appli- 
cable to suits falling under section 80 of the 
Railways Act, after the coming into force of 
section 80 of the Railways Act introduced by 
Act XXXIX of 1961. 


The Civil Procedure Code, contains general 
provisions with reference to the jurisdiction 
of the Courts in respect of institution of suits. 
The provision under section 80 of the Railways 
Act, has been enacted thereafter in 1961, and, 
the two provisions cannot stand together parti- 
cularly when the Parliament had in mind the 
provisions of the Code of Civil Procedure, 
when it enacted section 80 of ће Railways 
Act, and it may even be stated that section 80 
of the Railways Act, is an exemption to sec- 
tion 20 of the Code of Civil Procedure, with 
reference to the institution of suits claiming 
compensation against Railways. 


i 


The Sub-Court, Thanjavur did not have any’ 


jurisdiction to try the suit in the instant case. 
S. Sundaresan and N. Thirunavukarasu, for 
Appellant. 

P. S. Srisailam, for Respondent. 


R.S. Appeal dismissed. 





{ Ramanujam and 
Jvenugopal, JJ. 
C. V. Ranganathan v. 
The Union of India. 
13th February, 1981. 


W.P. Nos. 4118, 5106 and 
5107 of 1979 and 730 to 
732 of 1980. 


(A) Government of India Act, 1935 (26 Geo. 
V and 1, Edw. VIII, C. 2), 7th ‘Sche- 
dule, List III, Entry 1—Prevention of 
Corruption Act (XXI of 1947), section 1— 
Government of India Act (1915) (5 and 6 
Geo. V, Ch. 61), section 124—Indian Penal 
Code Code (XLV of 1860), section 163— 
Criminal Law Amendment Act (XLVI of 
1952)—Constitution of India (1950), Sche- 
dule 7, List III, Entries 2, 46. | 


(B) Prevention о} Corruption Act not a 
special law relating to Public Servants — 
Creates new offences of misconduct—Falls 
within the expression “Criminal Taw’—The 
“pith and substance’ of the Prevention of 
Corruption Act is “Criminal law" — Sec- 
tion 163, Indian Penal Code not repealed by 
section 124 of the Government of India Act, 
1915—Constitution of Special Courts under 
Criminal Law Amendment Act (1952)— 
Entry 2 of List III read with Entry 46 of 
List IJI of 7th Schedule to the Constitution of 
India (1950) confers jurisdiction. 


Having regard to the object sought to be 
achieved by the Prevention of Corruption Act 
(1947), it cannot be said to be a special law 
relating to public servants. It is true that a 
new offence of misconduct has been created 
under the 1947, Act but on that account it 
cannot be said to be a law relating to public 
servants. The law relating to a new offence 
may have an effect on the public servants, 
‚ but the subject-matter of the legislation can- 
not be said to be public servants. The 1947 
Act, so far as it creates a new offence of mis- 
conduct, will fall within the expression 
“Criminal law” though the impact of the law 
is mainly on the public servants. The cons- 
titutionality of a law can be decided only with 
reference to the subject it deals with and not 
with reference to its incidental effect. 

Taking note of the subject-matter of the 1947 
Act, it can be taken to fall only under Entry 1 
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of List III (of the Seventh Schedule to the 
Government of India Act, 1935) which is in 
respect of Criminal law including all matters 
included in the Indian Penal Code. Merely 
on the basis that it has affected all public ser- 
vants who may be comprehended either under 
Entry 8 of List I, or Entry 6 of List 11 its 
subject-matter cannot be said to be other than 
Criminal law. The power to legislate on 
Criminal law under Entry I of List III inclu- 
des the power to legislate. in respect of all 
persons whether they are public servants or 
not. “Criminal law" under Entry I of List 
III cannot be restricted to mean criminal 
Jaw not affecting public servants. The Entry 
in a List has to be given a wide and liberal 
interpretation so as to include within its scope 
all ancillary and incidental matters. There- 
fore, the 1947 Act should be taken to be a 
law made only under Entry 1 of List III of 
the 1935 Act and it cannot, in any sense, be 
taken to be a law under Entry 8 read with 
Entry 42 of List I. 


Though section 124 of the Government of 
India Act (1915) created an offence of mis- 
demeanour and provided for punishment there- 
for, it is not possible to infer therefrom an 
implied repeal of section 163, Indian Penal 
Code. Section 124 of the 1915 Act can only 
be taken to be a law supplementing section 
163, Indian Penal Code. The offence created 
under section 124 of the 1915 Act is a sepa- 
rate offence and the ingredients also are 
different from those in section 163, Indian 
Penal Code. The scope of section 124 of the 
1915 Act is considerably wider. "Therefore the 
creation of a separate offence with separate 
ingredients in section 124 of the 1915 Act 
cannot result in the implied repeal of sec- 
tion 163, Indian Penal Code. 


Entry 2 of List III (of the Seventh Schedule 
to the Constitution of India (1950) along with 
Entry 46 of List III will clearly comprehend 
a legislation for constitution of Courts and 
conferment of jurisdiction and powers on 
those Courts. 


P. Subramanian, for Petitioners. 


Advocate-General, for Respondents. 
Se]. Petitions dismissed. 





V. Ratnam, J. 
N. Devarajan v. 
D. V. Munirathanam. 


24th February, 1981. 
C.R.P. No. 2238 of 1980. 


Tamil Nadu Buildings (Lease and Rent Con- 
trol) Act (XVIII of 1960), section 23 (3)— 
Eviction petition—Wilful default as to pay- 
ment of rent—Petition ordered by Rent Con- 
troller — Appeal by tenant — Pending appeal 
house sold by landlord — Purchaser filing 
application before Appellate Authority to be 
brought on record as a Respondent—-A ppel- 
late Authority allowing request of purchaser 
——oOrder whether correct—Revision by tenant 
Appellate Authority can allow purchaser to 
come on record under section 23 (3). 


The landlord filed a petition for eviction 
against the tenant on the ground of wilful 
default in payment of rent. The Rent Con- 
troller allowed the petition. The tenant 
appealed before the Appellate Authority. 
Pending appeal the landlord sold the hose. 
The purchaser filed an application before the 
Appellate Authority to be brought on record 
as a Respondent. The petition was allowed 
by the Appellate Authority. The tenant 
filed a revision challenging the correctness of 
the order of the Appellate Authority. 


Held: The exercise of the'jurisdiction by the 
Appellate Authority in the hearing of an 
appeal under section 23 (3) of Act (XVIII of 
1960) involves the giving of an effective and 
adequate opportunity to the parties and if a 
party who is likely to be affected Бу 
the result of the appeal is not heard, then the 
Appellate Authority may not be exercising its 
jurisdiction in the matter of hearing the appeals 
under section 23 (3) of the Act in accordance 
with the statutory provisions. In order, 
therefore, to decide the appeal, the Appellate 
Authority under section 23 .(3) of the Act 
should hear the parties and in order to hear 
parties, the parties interested in the subject- 
matter of the dispute must be before it. In 
order to do so, the Appellate Authority would 
be-entitled to insist that the parties interested 
should be brought on record and in this con- 
text, the power of the Appellate Authority to 
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do so is really part of the power to hear at 
appeal itself. | 


In order that the Appellate Authority тау 
effectually adjudicate upon the correctness or 
otherwise of the order of the Rent Controller, 
the presence of the landlord as well as the 
tenant before the Appellate Authority is essen- 
tial. A mere change in the landlord cannot 
by itself terminate the proceedings initiated 
already. The devolution -of interest of the 
landlord who had earlier commenced proceed- 
ings against another will merely result in the 
substitution of one landlord for the other and 
would not terminate the proceedings. . 


The Appellate Authority has not only the 
power to implead the Respondent herein as a 
party to the proceedings in order to effectively 


adjudicate upon the controversy between the . 


parties, but the respondent has also the right 
to take advantage of the order of eviction 
secured by his predecessor-in-interest especial- 
ly when the purchase by the respondent has 
not in any manner been disputed by the peti- 
tioner and it is not the case of the petitioner 
that there was any contract to the contrary. 


T. P. Sankaran, S. Sureshkumar and G. M. 
Akbar Ali, for Petitioner. 





Lakshmanan and Alagappan, for Respon- 
dent. е, 
S.J: Petition dismissed. 
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